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Re  THE  MITRE  GENERAL  LIFE  ASSURANCE, 

&c.  ASSOCIATION.  18<J0- 

Not.  3. 
HPHIS    company,   which  was    registered   under  the.  A  petition  for 

A     7  &  8  Vict.  c.  1 10,  fell  into  difficulties.    A  judg-  t^H^ 

'  j      ©     a  company 

merit   had  been  obtained   against  it,  which  remained  was  presented 
unsatisfied,  and  the  usual  notice  was  given,  on  the  9th  bankruptcy, 
of  June,  I860,  requiring  its  immediate  payment  under  but  was  heard 
the.  11  &  12  Vict.  c.  45,  s.  5,  but  it  still  remained  There  being 

unpaid.  no  application 

r  by  the  assignee 

to  wind  it  up, 

On  the  21st  of  July,  I860,  a  petition  in  bankruptcy  held,  that  not- 
was  presented  under  the  two  acts  7  &  8  Vict.  c.  Ill  withstanding 
and  12  &  13  Vict  c.  106,  s.  89,  and  see  schedule  (M.),  Vict,  c  45, 
under  which   the   company  was,  on   the  3rd   day  of  8"rf  enuan 
August,  adjudicated   bankrupt  by  the   London  Com-  other  person 

.     .  t  i  •      -i     •  •  a  j       m         j  than  the  as- 

missioner,  and  his  decision  was  afterwards  affirmed,  on  8jgnee  apply- 
appeal,  by  Lord  Campbell  on  the  24th  of  August.  in8  for  a  wind* 

•  ing-up  after 

a  fiat)  it  had 
About  jurisdiction  to 
make  the 
order,  and  it  made  the  order  accordingly. 
A  petition  was  presented  by  a  shareholder  to  wind  up  a  company,  after  a  petition  to 
make  the  company  bankrupt  had  been  presented,  but  before  any  adjudication :  Held 
irregular,  and  dismissed  with  costs. 

VOL.  XXIX— I,  B 


Association. 


J  CASES  IN  CHANCERY. 

1860.  About  the  same  time  proceedings  were  being  taken 

v^v^'      by  shareholders  to  wind  up  the  company. 

Re 

The  Mitre 

Li*"""         The  first  Petition  was  Presented  by  Mr.  Patient  on 
surance,  &c  the  18th  July,  1860,  praying  that  the  company  might  be 
absolutely  dissolved  and  wound  up. 


The  second  petition  was  presented  by  Mr.  Warrand 
on  the  24th  of  July,  I860,  praying  to  the  same  effect. 

• 
These  petitions  had  been  brought  on  during  the  Long 
Vacation,  but  had  been   ordered  to  stand  over  until 
Term,  and  they  were  now  brought  on  for  hearing. 

By  the  11  &  12  Vict.  c.  45,  s.  6,  it  is  enacted,  "that 
in  case  any  fiat  shall  have  been  issued  against  any  com- 
pany under  the  provisions  of  the  said  recited  acts  or  any 
of  them,  no  petition  shall  be  presented  for  the  dissolution 
and  winding  up,  or  for  the  winding  up  of  such  company, 
under  this  act,  by  any  other  person  than  by  the  creditors' 
assignees  of  the  estate  and  effects  of  any  such  company, 
who  shall  have  power,  by  the  order  and  direction  of  the 
Court  of  Bankruptcy  (but  not  otherwise)  to  present  a 
petition"  for  winding  it  up. 

Mr.  Stcanslon,  jun.,  in  support  of  Mr.  Patient's 
petition. 

Mr.  Fischer  in  support  of  Mr.  Warrants  petition. 

Mr.  T.  H.  Terrell  for  the  assignees  in  the  bank- 
ruptcy. 


Mr.  Roxburgh  for  other  parties. 

The 


CASES  IN  CHANCERY.  3 

The  Master  of  the  Rolls.  1 860. 

I  think  I  must  make  an  order  for  winding  up  on  the  Jfc 

petition  of  Mr,  Patient     I  do  not  think  that  the  act  of     Obmbbal 
parliament  prevents  it;  and  no  proceeding  having  been,      **|rB  A»- 

ill  «  i  /»  5URAKCE,  &C. 

at  present,  taken  by  the  assignees,  for  the  purpose  of  su-  Association. 
perseding  that  petition,  there  is  nothing  (assuming  the 
company  to  be  insolvent,  and  a  proper  case  made  out)  to 
prevent  the  Court  making  such  an  order. 

The  proceedings  of  Mr.  Patient  appear  to  me  to  have 
been  regular  in  this  case.  The  regular  notice  was  served 
on  the  9th  June;  he  presented  his  petition  on  the  18th 
July,  and  he  has  proceeded  in  the  regular  way  for  that 
purpose;  and  the  statement,  which  is  now  made  by 
the  assignees,  that,  provided  the  commissioner  in  bank- 
ruptcy will  allow  them  to  present  a  petition,  they  intend 
to  do  so,  ought  not,  in  my  opinion,  unless  I  am  pre- 
cluded by  the  clause  of  the  act  of  parliament,  to  prevent 
my  making  the  order,  for  as  the  creditors'  assignee  is, 
ex  officio,  appointed  the  representative  of  the  creditors 
in  the  winding  up,  he  will  appear  and  support  their 
case  in  the  proceedings  which  will  follow  on  the  wind- 
ing up. 

With  respect  to  Mr.  Warrants  petition,  I  do  not  see 
any  ground  for  making  any  order  on  it.  The  fiat,  that  is  to 
say,  the  petition  in  bankruptcy,  which  amounts  to  the 
same  thing,  was  presented  on  the  21st,  and  the  petition 
to  wind  up  was  not  presented  until  the  24th  of  July: 
whether  the  Petitioner  had  notice  of  it  or  not,  does  not 
appear  to  me  to  be  material.  In  the  first  place,  the  6th 
section  of  the  act  of  parliament  (a)  says,  "  that  in  case 
any  fiat  shall  have  been  issued  against  any  company  under 
the  provisions  of  the  acts  or  any  of  them,  no  petition 

shall 

(a)  11  *12  Vict.c.  45,  s.  6. 

b2 
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1860.  shall  be  presented  for  the  dissolution  and  winding  up, 

v^hv-^,/  or  for  the  winding  up  of  such  company  under  this  act 

The  Mitre  hy  any  other  person   than   the  creditors'  assignees." 

General  There  is,  therefore,  an  express  enactment  in  the  statute, 

Life  As-  . 

surance,  &c.  that  after  proceedings  have  been  instituted  in  bankruptcy, 
Association.  f0|t  t|)at  jg  ^  effect  of  the  clause,  no  petition  for  wind- 
ing up  a  company  shall  be  presented  by  any  person  but 
the  assignee.  That  clause,  therefore  applies  to  Mr. 
Warrants  case,  but  does  not  apply  to  Mr.  Patients 
case,  and  I  think  it  proper  to  make  the  usual  winding-up 
order  on  Mr.  Patients  petition,  but  to  dismiss  Mr.  War- 
rand's  petition  with  costs,  for  if  I  am  right,  there  was 
no  ground  for  presenting  it. 


HODSON  v.  COPPARD. 

Nov.  6,  8. 
Conveyance  in  npHE  Plaintiffs,  John,  James  and   Charles  Hodson, 

stricUon  bV*"  being  seised  in  fee  of  some   land  in  Brighton, 

way  of  use,       |iad  ft  ]aid  out  for  building  in  streets.     In  September, 

asrainst  carrv- 

ing  on  certain    1855,  the  Defendant,  Stephen  Coppard,  entered  into  a 

trades  on  the  contract  for  a  building  lease  of  a  part  of  the  ground,  on 
property,  held  °  -**      «■ 

binding.  which  he  afterwards  erected  a  house  No.  14,  West  Hill 

properhfbeinff  P^ace *  BUCh  lease  was  to  contain  restrictive  covenants 
conveyed  to  .  against  carrying  on  certain  trades.  And  the  Plaintiffs 
with  B^that  a  covenanted  to  convey  the  premises  to  Coppard  in  fee 

certain  trade     gjruple.  on  payment  of  120/.:  but  similar  restrictive  cove- 
should  not  be  r    >       r  j 
carried  on        nants  were  to  be  inserted  in  the  conveyance.  • 

upon  it    A.'s 
tenant  carried 

UPonCa bfflty  The  Defendant  erected  three  houses  on  the  land,  and 
B.  against  A.  by  an  indenture  of  the  28th  of  September,  1857,  the 
injunction,  he  Plaintiffs  conveyed  the  property,  including  No.  14,  West 
insisted  on  his  /y#/  p\ace  jn  fee  simple  to  Coppard  and  his  heirs,  to 

right  to  carry  '  r  rr  ' 

on  the  trade.  hold 

The  Court 

granted  a  perpetual  injunction  against  A.,  his  servants  and  agents,  but  declined  ex- 
pending it  to  his  tenants. 


HODSON 
V. 
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hold  the  same  pieces  of  land  and  premises  unto  Stephen  1860. 
Coppard  and  his  heirs,  to  the  use,  intent  and  purpose 
that  the  present  elevation  of  the  said  messuages  or 
dwelling-houses  should  not,  at  any  time  thereafter,  be  Coppard. 
altered  or  varied,  and  that  no  pigstye,  stable  or  coach- 
house should,  at  any  time  thereafter,  be  erected  on  any 
part  of  either  of  the  said  pieces  of  land,  and  also  that 
no  trade  or  business  should,  at  any  time  thereafter,  be 
carried  on  in  or  upon  the  said  pieces  of  land,  messuages 
or  dwelling-houses,  or  any  part  thereof,  firstly  and 
secondly  thereinbefore  described;  and  also,  that  the 
trade  or  business  of  a  licensed  victualler,  beer-shop 
keeper,  baker  or  confectioner  should  not,  at  any  time 
thereafter,  be  carried  on  in  or  upon  the  said  piece  of 
land,  messuage  or  dwelling-house,  or  any  part  thereof, 
thirdly  thereinbefore  described  ;  and  subject  to  the 
aforesaid  uses  and  restrictions,  to  such  uses,  intents  and 
purp6ses  as  Stephen  Coppard  should,  by  any  deed  or 
deeds,  appoint,  and  in  default  thereof,  to  the  use  of 
Stephen  Coppard  and  his  assigns,  during  his  life, 
without  impeachment  of  waste ;  and  immediately  after 
the  determination  of  that  estate  to  the  use  of  William 
Barrell  and  his  executors  and  administrators  during 
the  life  of  Stephen  Coppard,  in  trust  for  Stejthen  Coppard 
and  his  assigns;  and  immediately  after  the  determination 
of  that  estate,  to  the  use  of  Stephen  Coppard,  his  heirs- 

and  assigns  for  ever. 

§ 

In  1869,  Coppard  underlet  No.  14,  West  Hill  Place 
to  Mrs.  Auckett,  who  sold  bread,  flour  and  confectionery 
on  the  premises,  but  which  were  not  made  there. 

The  Plaintiffs  gave  notice  to  the  Defendant  and  to 
the  tenant  to  discontinue  carrying  on  the  trade  of  a 
baker  on  the  premises,  and  they  not  having  complied 

with 


COPPARD. 
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I860.        with  this  requirement,  the  Plaintiffs  filed  this  bill  against 
v-g^'^w        Coppard  alone,  praying  as  follows  : — 

HoDSON 

v.  "  1.  That  the  Defendant  Stephen  Coppard,  his  ten* 

ants,  agents  and  servants,  may  be  restrained  by  the 
injunction  of  this  honorable  Court  from  continuing  to 
permit  to  be  carried  on  at  any  time  hereafter  in  or  upon 
the  messuage  and  premises  No.  14,  West  Hilt  Place, 
Brighton,  or  any  part  thereof,  the  trade  or  business  of 
a  baker  or  confectioner,  and  from  committing,  or  per- 
mitting to  be  committed,  any  other  breach  of  the  re* 
spective  restrictions,  by  way  of  use,  declared  and  con- 
tained in  the  indenture  of  the  28th  day  of  September, 
1857,  concerning  the  messuage  and  premises  No.  14,  and 
the  other  hereditaments  and  premises  thereby  conveyed 
respectively  ;  and  that,  in  particular,  the  Defendant 
Stephen  Coppard  may  be,  in  like  manner,  restrained 
from  letting  or  reletting  the  said  messuage  and  premises 
No.  14,  or  any  other  of  the  hereditaments  and  premises 
conveyed  by  the  last-mentioned, indenture,  in  such  man* 
ner  as  that  the  Plaintiffs  may  be  prevented  from  en- 
forcing the  said  respective  restrictions  against  the 
respective  tenants  and  occupiers  of  such  premises 
respectively,  and  from  omitting  to  determine  as  soon 
as  possible  the  existing  yearly  or  other  tenancy  of  the 
said  messuage  and  premises  No.  14,  in  case  the  present 
tenant  thereof  holds  the  same  free  from  the  said  re- 
strictions, and  the  existing  tenancies  of  all  such  other  of 
the  said  hereditaments  and  premises  as  may  now  be 
held  free  from  such  restrictions. 

"  2.  That,  if  necessary,  it  may  be  declared  that  the 
said  restrictions  are  express  or  implied  covenants  by 
Stephen  Coppard,  and  that  the  same  are  binding  on 
him,  and  his  heirs  and  assigns,  and  on  all  other  persons 
acquiring  interests  in  the  said  premises,  otherwise  than 
for  valuable  consideration  and  without  notice  thereof, 

and 
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and  that  specific  performance  thereof  may  be  decreed 
accordingly;  but  that,  if  necessary!  the  indenture  of  the 
28th  day  of  September,  1857,  may  be  reformed,  so  as  to 
bind  Stephen  Coppard,  his  heirs  and  assigns,  and  the 
said  premises,  by  covenants  in  accordance  with  the 
agreements  on  which  the  same  were  sold,  as  aforesaid, 
and  that  the  Defendant  Stephen  Coppard  may  be 
decreed  to  execute  such  deed  or  deeds,  if  any,  as  may  be 
necessary  for  that  purpose." 

The  Defendant,  by  his  answer,  insisted,  that  the  suit 
ought  to  have  been  brought  against  the  tenant,  and  that 
the  restriction  attached  to  the  conveyance  in  fee  was 
invalid  in  law. 


1860. 

HODSON 
V. 

Coppard. 


The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Bagshawe,  jun.,  for  the 
Plaintiffs,  argued,  that  the  Defendant  was  personally 
bound  by  the  express  terms  of  his  contract,  and  that 
this  Court  would  restrain  him  and  his  tenants  from 
acting  contrary  to  the  terms  of  it. 

Mr.  Fooks,  for  the  Defendant,  argued,  first,  that  the 
attempt  to  attach  to  the  fee  simple  a  permanent  re- 
striction inconsistent  with  the  free  enjoyment  of  the 
property  was  void  in  law ;  Sheppard's  Touch.  "  Con- 
dition'* (a).  Secondly,  that  the  Defendant  had  himself 
committed  no  breach  of  the  agreement,  and  that  it  was 
the  act  of  the  tenant.  Thirdly,  that  the  suit  ought  to 
have  been  against  the  terre  tenant,  the  condition,  if  valid, 
being  attached  to  the  land.  And  lastly,  that  the  restric- 
tion'against  following  particular  useful  trades  was  void, 
as  tending  to  a  monopoly. 


Mr.  M.  Palmer  in  reply. 


The 


(a)  Page  132. 
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1860. 

HoDSON 

0. 

CoPPARD. 

Nov.  8. 


The  Master  of  the  Rolls. 

This  case  conies  before  me  in  a  very  awkward  way, 
but  I  have  no  doubt  as  to  the  propriety  of  making 
a  decree. 

I  entertain  no  doubt  whatever  of  the  validity  of  this 
deed,  and  that  the  effect  of  it  is,  to  create  an  undertaking 
or  covenant  not  to  carry  on  the  trade  of  a  baker,  or  to 
allow  it  to  be  carried  on  in  the  house  in  question.  I 
am  of  opinion  that  it  does  not  violate  any  principle 
against  monopolies  or  the  like,  but  that  any  person  may 
if  he  please,  for  the  purposes  of  his  own  property,  make 
a  stipulation,  in  the  nature  of  a  covenant  running  with 
the  land,  that  a  particular  trade  shall  not  be  carried  on 
in  a  particular  house  (a). 

The  bill  however  asks  for  an  injunction  against  the 
Defendant  and  his  tenants,  but  I  am  of  opinion  that 
this  cannot  be  granted ;  all  that  can  be  done  is  to  grant 
the  injunction  to  restrain  the  Defendant,  his  servants 
and  agents,  from  carrying  on  the  trade ;  but  that  will  not 
affect  his  tenants. 


The  reason  I  grant  the  injunction  is,  that  the  Defen- 
dant by  his  answer  claims  a  right  to  do  the  act  com- 
plained of,  and  this  bill  is  filed  to  have  the  right 
determined.  I  will  make  no  declaration  but  only  grant 
a  perpetual  injunction.  If  the  tenant  should  continue 
to  carry  on  the  business,  I  cannot  commit  either  the 
Defendant  or  the  tenant,  but  it  appears  from  the 
evidence,  that  the  tenant  is  not  disposed  to  figjU  a 
tnatter  of  this  description. 

The  Plaintiffs  must  have  the  costs,  as  the  suit  has 
arisen  from  the  Defendant  contesting  the  Plaintiff's 
right. 

(a)  See  Tulk  v.  Moxlunj,  11  Beav.  571. 
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I860. 


O 


HEYWOOD  t;.  HEYWOOD. 

Nov.  19. 

N  the  14th  of  December,    1822,  a  marriage  was  Where  there  is 
solemnized  in  Dublin  between  Richard  Heywood  lDe  event  of  a 
and  Jane  Maqee  (one  of  the  daughters  of  his  Grace  the  Per80n>  *no  » 

*  _.       .  .  not  married  at 

late  Lord  Archbishop  of  Dublin  and  Primate  of  Ireland),  the  time, 
On  that  occasion,  Richard  Heywood  paid  to  the  two  ^J^  ""J 
trustees  of  the  marriage  settlement  executed  on  that  means  without 
occasion  5,000/.  sterling  British  money,  and  the  Arch-  j^J,  marrjed. 
bishop  also  paid  to  them  3,000/.  Irish  currency  as  the    .  *n.a  limita- 

.  tion  in  a  mar- 

portion  of  his  said  daughter.  riage  settle- 

ment, giving 
the  whole 

By  the  marriage  settlement  dated  the  said  14th  day  death  of  the 
of  December.  1822,  and  executed  in  Dublin,  and  made  !»»»«■.  to  an 

'  only  child,  if 

between  Richard  Heywood  of  the  first  part,  the  Arch-  all  but  one 
bishop  and  Jane  Magee  of  the  second  part,  and  the  two  J^ ,« „**e 
trustees  of  the  third  part,  it  was  agreed  and  declared  married  and 
that  the  trustees  should  invest  the  5,000/.  and  3,000/.  in  tfie  wor(j «  un. 
British  government  stocks  or  funds  in  their  names,  and  married'' was 
should  receive  the  dividends  and  invest  them  in  other  <<  without 
British  government  stocks  or  funds,  in  order  that  the  Daving  Deen 

°  '  married,    and 

dividends  should  accumulate  during  the  joint  lives  of  one  having 
Richard  Heywood  and  Jane  Magee.    And   after  the  M?&*ih" 
decease  of  Richard  Heywood  in  case  Jane  Magee  should  clause  became 

!_•  i     4v  i   •  r         i_  inoperative. 

survive  htm,  to  apply  the  annual  income  of  such  accu-      Upon  the 
mulated  funds  during  her  life  for  her  separate  u$e;  but  marriage,  in 

in  domiciled 
Englishman 
with  the  daughter  of  a  domiciled  Irishman,  funds  provided  by  the  husband  and  by 
the  father  of  the  lady  were  settled  on  trusts  for  accumulation  during  the  lives  of  the 
husband  and  wife: — Held,  that  the  trust  was  valid,  during  the  life  of  the  husband,  as 
to  the  whole  fund ;  for,  so  far  as  it  was  a  settlement  by  the  lady's  father,  it  was  an 
Irish  settlement,  and  not  affected  by  the  Thcllutson  Act;  and,  so  far  as  it  was  a  settle- 
ment by  the  husband,  the  accumulation  might,  under  the  act,  lawfully  continue  at 
least  during  the  life  of  the  settlor. 


Hey  wood 

v. 
Hey  wood. 
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1860.       in  case  Richard  Heywood  should  survive  his  intended 
wife,  then  to  continue  the  accumulation  of  the  funds 
Vt  during  his  life. 

And  after  the  death  of  the  survivor  of  them,  upon 
these  trusts : — "  If  there  shall  be  only  one  child  of  the 
said  marriage,  or,  being  more  than  one  child  of  said 
intended  marriage,  all  of  them  but  one  child  shall  have 
died  unmarried  and  without  issue,  then  upon  trust"  to 
transfer  4,000/.  part  of  the  accumulated  funds  unto  such 
persons  as  RicJiard  Heywood  and  Jane  Magee  or  the 
survivor  should  have  appointed,  and  in  default  of  such 
appointment,  then  upon  trust  to  transfer  the  4,000/., 
"  in  trust  for  such  only  child  or  only  surviving  child  of 
the  said  intended  marriage,  and  to  be  transferred  and 
assigned  to  such  only  child  or  only  surviving  child  at 
the  age  of  twenty-one  years  or  day  of  marriage  of  such 
child,  whichever  shall  first  happen." 

The  settlement  then  provided,  that  the  powers  of 
appointing  were  to  cease  on  a  second  marriage  of 
Richard  Heywood  or  Jane  Magee,  "  and  that  thereupon 
the  sum  of  4,000/.  should  be  paid  unto  such  only  child 
on  his  or  her  attaining  the  age  of  twenty-one  years  or 
day  of  marriage  whichever  shall  first  happen." 

The  settlement  then  proceeded: — "And  upon  this 
further  trust,  that  in  the  event  aforesaid,  of  there  being 
only  one  such  child  of  the  said  marriage  at  the  death  of 
the  survivor  of  them  Richard  Heywood  and  Jane  Magee, 
his  intended  wife,  or  if,  there  being  more  than  one  child 
of  the  said  marriage,  all  of  them  shall  have  died  un- 
married and  without  issue,  then  the"  trustees  "  shall  and 
do  pay  unto  such  child  the  residue  of  the  said  accumu- 
lated funds,  over  and  above  the  said  sum  of  4,000/.  on 
his  or  her  attaining  the  age  of  twenty* one  years  or  day 
of  marriage  whichever  shall  first  happen.    And  if  there 

shall 
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shall  be  more  than  one  child,  then,  as  to  the  said  accu-  I860, 
mulated  slocks  or  funds,  in  trust  for  all  and  every  such 
the  children  of  the  said  intended  marriage,  in  such 
shares  and  proportions,  and  at  such  time  and  times,  and  Hbywood. 
with  such  limitations  over  to  or  for  the  benefit  of  some 
or  one  of  such  children  as  the  survivor  of  them"  as 
Richard  Heywood  and  Jane  Magee  should  appoint. 
And  in  default  of  appointment,  "  upon  trust  for  such 
children  equally,  to  be  divided  between  and  amongst 
them,  the  shares  of  sons  to  be  interests  vested  'in  them 
respectively  at  their  respective  ages  of  twenty-one  years, 
and  the  shares  of  daughter  and  daughters  to  be  interests 
vested  in  them  respectively  at  their  respective  ages  of 
twenty  years  or  days  of  marriage,  which  shall  first 
happen,  and  to  be  assigned  and  transferred  to  such 
child  or  children  respectively  at  such  ages  and  times,  if 
the  same  shall  happen  after  the  decease  of  the  survivor 
of  them,  Richard  Heywood  and  Jane  Magee  his  in- 
tended wife,  but  if  before,  then  as  soon  as  may  be 
after  the  decease  of  such  survivor." 

There  was  a  power,  after  the  decease  of  Mr.  and  Mrs. 
Heywood,  for  the  maintenance  and  education  of  such 
chifdren  respectively,  according  to  the  presumptive 
rights  of  each  in  the  capital,  and  a  proviso  that  if  any 
such  child  should  die  before  his  portion  should  become 
vested  under  the  last-mentioned  trusts,  his  share  should 
survive  and  accrue  to  the  others  to  vest  as  their  original 
shares.  Then  followed  a  power,  after  the  decease  of 
Richard  Heywood  and  Jane  Magee  to  apply  any  part 
of  the  accumulated  funds,  not  exceeding  one  moiety  of 
such  respective  portions,  for  the  advancement  in  the 
world  of  any  such  son  or  sons,  notwithstanding  his 
or  their  portion  or  portions  should  not  then  have  been  * 
vested.  And  in  case  there  should  be  no  children  of 
the  said  intended  marriage,  or  being  such,  all  of  them 

should 
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1860.       should  die  before  any  of  them  shall  have  obtained  a 
vested  interest  in  the  said  accumulated  stocks  or  funds, 
then  upon  trust  to  transfer  and  assign  the  said  accu- 
Heywood.     mutated  stocks  or  funds  unto  the  survivor  of  them, 
Richard  Heywood  and  Jane  Magee. 

The  5,000/.  and  3,000/.  were  duly  invested  in  the 
English  funds,  and  the  dividends  accumulated  up  to  the 
time  of  the  filing  of  the  bill,  when  the  funds  amounted, 
to  upwards  of  30,000/.  New  £3  per  Cent.  Annuities. 

The  Archbishop  of  Dublin  died  in  the  month  of 
August,  1831.  Mrs.  Heywood  {hie  Jane  Magee)  died 
in  January,  1844,  without  having  made  auy  appoint- 
ment, and  in  1849,  Mr.  Heywood  married  again. 

There  were  fourteen  children  of  the  first  marriage, 
four  of  whom  died  infants  and  without  having  been 
married.  The  remaining  ten  had  all  attained  the  age  of 
twenty-one,  except  Sophia,  the  youngest  child. 

Two  of  the  sons,  Nathaniel  and  Richard,  had  mar- 
ried, and  Nathaniel  Heywood  had  issue.  Mr.  Heywood 
appointed  a  tenth  share  to  each  of  them  on  (heir  mar- 
riage; and  in  April,  1860,  he  appointed  a  further 
tenth  share  to  the  Plaintiff  Benjamin  Arthur  Heywood, 
another  of  his  sons,  reserving  however  to  himself  any 
rights  which  he  might  have  in  the  accumulated  funds,  in 
case  any  part  of  the  accumulations  might  be  held  to  be 
void  under  the  provisions  of  the  Thellusson  Act 

The  Plaintiff  filed  the  present  bill  in  April,  I860, 
praying  a  declaration  of  the  rights  of  the  parties,  and 
an  immediate  transfer  of  one-tenth  share  of  the  funds. 

The  trustees  of  the  settlement  objected  to  transfer  the 
share,  on  the  ground  that  it  was  liable  to  be  divested  by 

the 
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the  death  of  all  the  children  except  one,  unmarried  and       i860. 

without  issue,  in  the  lifetime  of  the  surviving  parent.  v^v**' 

Heywood 

Mr.  Heywood  also  claimed  the  accumulations  of  the     heywood. 
sum  of  5,000/.,  or  some  part  of  them;  the  direction  to 
accumulate  being,  as  he  contended,  void  under  the  Thefr 
lusson  Act,  39  &  40  Geo.  3,  c.  98. 

It  was  admitted  that  the  settlement  was  drawn  and 
executed  in  Ireland,  where  the  archbishop  was  resident, 
and  that  Mr.  Heywood  was,  at  the  time  of  its  execution, 
domiciled  in  England. 

Mr.  JR.  Palmer  and  Mr.  Ware,  for  the  Plaintiff,  con- 
tended, first,  that  on  the  supposition  that  the  settlement 
was  to  be  considered  an  English  settlement  (which  they 
did  not  admit),  it  came  within  the  exception  contained 
in  the  second  section  of  the  Thellusson  Act,  as  being 
a  provision  for  portions  for  the  children  of  one  of  the 
persons  interested  under  the  will  (a);  Middleton  v. 
Losh(b);  Barring  ton  v.  Liddell(c). 

Secondly.  That  the  word  "unmarried"  in  the  expres- 
sion "  unmarried  and  without  issue"  must  be  construed  to 
mean  "  without  having  been  married  ;"  and  one  branch 
of  the  contingency  having  happened,  that  the  appointed 
shares  had  vested  and  were  not  liable  to  be  divested  by 
the  death  of  the  children  without  leaving  issue ;  Grey 
v.  Pearson  (d) ;  Seccombe  v.  Edwards  (e) ;  Bell  v. 
Ptyn  (/)•  That  there  was  nothing  in  the  context  to 
justify  the  Court  in  construing  •'  and"  as  "or ;"  on  the 

contrary, 

(«)  This   section    is  substan-  taking  any  interest  under   any 

tially  as   follows:  —  "Provided  such  conveyance,  settlement  or 

always  and  be  it  enacted,  that  devise." 

nothing   in    this    act   contained  (6)  15m.  £  G.  61. 

shall  extend" "  to  any  (c)  2  De  G.,  M .  £  G.  480. 

provision  for  raising  portions  for  (d)  6  H.  of  L.  Cat.  61. 

any  child    or    children    of  any  (e)  28  Beav.  440. 

grantor,  settlor  or  devisor,  or  any  (f)  7  Va.  453, 
child  or  children  of  any  person 
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contrary,  that  the  whole  scheme  of  the  settlement  con* 
templated  the  possibility  of  the  shares  becoming  vested 
at  the  age  of  twenty-one. 

Mr.  Follett  and  Mr.  T.  Stevens,  for  the  trustees  of 
the  settlement. 

Mr.  Rigby  for  the  brothers  and  sisters  of  the  Plaintiff. 

Mr.  F.  O.  Haynes  and  Mr.  E.  Haviland  Burke,  for 
the  trustees  of  the  married  brothers. 

Mr.  H.  Cadman  Jones,  for  the  infant  Sophia  Hey- 
wood,  the  youngest  child  of  Mr.  R.  Heywood,  and  for  the 
infant  children  of  the  married  son,  contended,  that  the 
fund  could  not  vest  absolutely  till  Mr.  Heywood! s  death. 
That  the  word  "  unmarried"  was  flexible  in  its  signifi- 
cation, and  must  be  construed  according  to  the  context ; 
Pratt  v,  Mathew(a);  Maugham  v.  Vincent  (fi).  That 
in  some  of  the  earlier  cases,  as  Maberly  v.  Strode  (c) 
and  Bell  v.  Phyn(d),  in  which  the  expression  "un- 
married and  without  issue"  occurred,  the  word  "un- 
married" had  been  construed  "never  having  been  mar- 
ried," and  the  word  "-and"  was  changed  into  "or"  to 
suit  the  context.  But  this  mode  of  construction  did 
not  really  give  effect  to  both  clauses;  for  the  words 
"  without  issue"  were,  in  that  case,  surplusage.  That 
in  Doe  d.  Everett  v.  Cooke  (e) ,  and  Doe  d.  Baldwin  v. 
Rawding(f),  it  was  decided,  that  "die  unmarried  and 
without  issue"  meant  "  without  leaving  a  husband  of 
wife  living ;"  and  the  judgment  in  the  latter  case  put 
the  decision  on  the  strong  ground,  that  no  other  mode 
of  construction  would  give  full  effect  to  all  the  words. 
That  the  opinion  expressed  in  those  cases  as  to  the 
meaning  of  "  unmarried"  was  not  extra-judicial   (as 

seems 

(a)  22  Bato.  328.  (</)  7  Vet.  452. 

(6)  9  L.  J.,  N,  S„  Ch.  329.  (e)  7  East,  269. 

(c)  3  Vet,  450.  (/)  2  B.  $  Aid.  441. 
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seems  to  have  been  supposed  in  Jartnan  on  Wills  (a)  ),        1860. 
but  formed  the  ground  of  the  decision.  ^s^*' 

H  BY  WOOD 

That  in  the  present  case  the  whole  settlement  pointed  Heywood. 
to  a  division  of  the  fund  among  a  class  to  be  ascer- 
tained in  futuro ;  and  that  it  was  a  reasonable  and 
natural  intention  to  be  ascribed  to  the  settlors  that  a 
child  who  died  leaving  neither  wife  nor  issue  should 
be  excluded. 

Mr.  Selwyn  and  Mr.  King  don,  for  Mr.  J?.  Heywood, 
argued  that  the  accumulations  of  the  sum  of  3,000/. 
were  wholly  or  partially  void  under  the  Thellusson  Act. 
First,  because  the  archbishop  was  the  settlor  of  this 
fund,  and  as  no  interest  was  reserved  to  him  the  case 
did  not  come  within  the  exception  in  the  act.  Secondly, 
because  the  fund  was  not  a  provision  for  raising  portions 
under  the  2nd  section  of  the  act;  a  "portion"  being  a 
sum  set  apart  out  of  a  larger  fund ;  Edwards  v.  Tuck  (b) ; 
Eyre  v.  Marsden  (c) ;.  Halford  v.  Stains  (d);  Burt  v. 
Sturt(e);  Drewett  v.  Pollard  (/) ;  Barrington  \.  Lid- 
dell  (g) ;  Bourne  v.  Buckton  (A) ;  Wides  v.  Davies  (t). 

That  although  the  Thellusson  Act  did  not  apply  to 
property  in  Ireland,  yet  it  was  applicable  in  this  case, 
inasmuch  as  Mr.  Heywood  was  domiciled  in  England, 
and  the  investment  was  directed  to  be  made  in  British 
securities ;  Ellis  v.  Maxwell  (A)  ;  Este  v.  Smyth  (Z) ; 
Story's  Conflict  of  Laws  (m). 

The  Master  of  the  Rolls. 

Mr.  Ware,  I  am  in  your  favor  upon  both  points. 


In 


(a)  Vol.  1,  p.  436  (2nd  edit.)  (g)  2  De  GM  M.  a}  G.  480. 

(6)  23  Bern.  268 ;  3  De  G.,  (A)  2  Sim.  N.  8.  91. 

M.  4  O.  40.  (i)  1  Sm.  $  G.  475. 

(f)  2  Keen,  564.  (k)  12  Beav.  104. 

(tt)  16  Sim.  488.  (/)  18  Beav.  112. 

(«)  10  Hare,  415.  (m)  Sect.  299  (2nd  ed.) 
(/)  27  Beav.  196. 


Heywood 
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1860.  In  the  first  place,  with  respect  to  the  vesting,  I  am  of 

opinion  that,  where  the  word  unmarried  is  applied  to  a 
person  who  is  not  married  at  the  time,  and  there  is  a 
Heywood.  gift  over  \n  the  event  of  that  person  dying  unmarried,  it 
means  without  ever  having  been  married.  I  think  that 
that  is  the  effect,  not  only  of  all  the  modern  cases  and 
decisions  upon  the  subject  (a),  but  of  the  good  sense  and 
reason  of  the  thing,  and  that  prima  facie  that  is  the 
meaning  that  must  be  attached  to  it.  I  concur  in  the 
observation  that  this  is  by  no  means  an  unflexible 
meaning,  and  that  the  construction  may  be  varied  by 
additional  circumstances  introduced  into  the  settlement 
or  will,  whatever  those  may  be.  But  if,  on  the  general 
scope  and  contents  of  the  whole  instrument,  you  find 
that  this  cannot  properly  be  the  meaning,  there  is  no 
such  rule  as  to  compel  the  Court  to  adopt  that  con- 
struction. I  think,  in  this  case,  that  the  rest  of  the 
settlement  confirms  the  view  that  "unmarried"  means 
"without  any  child  ever  having  been  married/'  for  it 
directs  that  the  children's  interest  shall  be  considered 
vested,  not  only  in  the  sons  at  the  age  of  21,  but  in 
the  daughters  on  their  attaining  the  age  of  20  years,  or 
on  the  days  of  marriage,  which  should  first  happen. 
This  assumes  that,  in  the  view  of  the  settlors,  their  inte- 
rests were  to  be  vested  as  soon  as  the  marriage  took 
place.  There  is  another  passage  in  the  settlement  to 
the  same  effect,  relating  to  the  4,000Z.  There  is  no 
doubt  great  force  in  the  observation  that  in  this  view  of 
the  case  the  additional  words  "  and  without  issue,"  are 
merely  surplusage,  because  if  a  person  were  to  die  un- 
married he  would  necessarily  die  without  issue,  unless 
the  words  are  applied  to  a  person  who  is  married  at  the 
time  of  making  the  gift.  If  the  person  is  actually 
married  at  the  time  of  the  gift,  it  is  impossible  that  the 

first 

(a)  See  Mitchell  v.  Colli,   1      July,  1861 ;    Bay    v.  Barnard, 
John.  674;  affirmed  by  House  of      V.C.  Kindenley,  7  Dec.  I860, 
Jj>rds  is  Clarke  v.  Mitchell,  17 


Hbywood 

V. 
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first  meaning  can  prevail,  and  the  second  meaning  then  I860* 
prevails,  and  the  words  "  and  without  issue  "  have  a 
distinctive  and  definite  meaning.  In  the  other  case 
the  words  are  merely  words  of  surplusage,  and  are  Hbywood. 
merely  used  for  the  purpose  of  shewing  the  construc- 
tion which  the  settlor  places  on  the  word  u  unmarried/' 
which  is,  that  if  a  child  dies  without  ever  having  mar- 
ried, and  consequently  without  having  any  issue,  the 
gift  over  takes  effect.  Even  if  it  were  not  so,  it  would 
be  unwise  in  the  Court  to  deal  with  it  so  as  to  vary  the 
meaning  of  the  word  "unmarried"  as  applied  to  persons 
single  at  the  time  of  the  gift,  as  was  the  case  of  all  these 
children.  This  is  the  view  taken  in  a  large  class  of 
authorities  to  which  Mr.  Cadman  Jones  referred  and 
commented  on.  I  am  of  opinion  that  this  gift  was 
only  to  take  effect  in  the  event  of  no  child  ever  having 
been  married  previous  to  the  period  of  distribution,  and 
consequently,  as  that  event  cannot  now  occur,  the  inte- 
rests are  vested  and  not  contingent  on  the  circumstance 
of  the  marriage  of  these  children. 

I  express  no  opinion  as  to  whether  this  would  be  a 
portion  for  younger  children  within  the  meaning  of  the 
2nd  section  of  the  Thellusson  Act,  but  I  am  of  opinion 
that  this  case  must  be  looked  at  in  this  point  of  view : — 
With  respect  to  the  6,000/.  it  is  clear  that  Richard  Hey- 
wood  was  the  settlor,  and  the  act  of  parliament  provides 
that  there  may  be  an  accumulation  for  the  life  of  the 
settlor;  therefore  it  allows  the  accumulation  at  all  events 
of  the  5,000/.  during  that  period.  With  respect  to  the 
3,000/.,  I  look  at  it  in  this  point  of  view : — Either  this  is 
an  Irish  settlement,  or  it  is  the  settlement  of  Richard 
Hey  wood.  If  the  3,000/.  was  settled  by  the  Arch- 
bishop, the  settlement  must  be  considered  as  an  Irish 
settlement  by  a  domiciled  Irishman,  which  the  Arch- 
bishop must  be  considered  to  have  been  at  the  date  of 

vol.  tcxix — i.  c  the 
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Hey  wood 

v. 
Hey  wood. 


the  settlement,  in  which  case  it  was  not  subject  to  the 
operation  of  the  Thellusson  Act.  But  if  it  be  considered 
as  a  portion  provided  for  the  daughter  of  the  Arch- 
bishop, then  it  was  settled  by  the  husband  as  part  of  his 
own  property. 

I  am  of  opinion  that  both  these  funds  might  lawfully 
be  accumulated  during  the  life  of  Richard  Heywood, 
that  the  shares  are  vested  and  that  the  Plaintiff  is 
entitled  to  the  payment  of  his  appointed  share. 


Nov.  10. 

A  testator  be- 
queathed bis 
residue  to  bis 
wife,  "  with 
power  for  her 
to  dispose  of 
tbe  same" 
amongst  bis 
children,  or 
any  of  them, 
for  such  in- 
terest} tem- 
porary or  last- 
ing, as  sbe 
should  see 
most  fitting. 
Held,  that  the 
wife  took  ab- 
solutely. 


HOWORTH  v.  DEWELL. 
fTHHE  testator,  by  his  will,  bequeathed  as  follows  : — 

.  "  And  all  the  residue  and  rest  of  my  real  and  personal 
estate,  including  therein  all  my  messuages,  lands  and  te- 
nements with  the  appurtenances,  of  what  tenure  soever, 
and  wheresoever  situate  lying  and  being,  I  do  give,  de- 
vise and  bequeath  unto  my  dear  wife,  with  power  for  her 
to  dispose  of  the  same  unto  and  amongst  all  my  children, 
or  to  any  one  or  more  of  them,  for  such  estate  or  estates, 
either  in  fee  simple  or  in  tail,  term  of  life  or  other  in- 
ierest  temporary  or  lasting,  or  in  such  other  shares,  pro- 
portions or  interest,  as  well  in  respect  to  my  freehold  as 
lease  or  copyhold  estates,  as  my  said  wife  shall,  in  her 
discretion,  see  most  fitting  and  proper."  And  he  ap- 
pointed his  wife  sole  executrix  of  his  will. 

The  testator  died  in  1775,  leaving,  surviving  him,  his 
widow  and  four  children,  namely,  Sarah,  Joseph,  Ann 
and  Penelope. 

The  widow  died  in  1781,  having  by  her  will,  which 
referred  to  the  power  given  by  her  husband's  will,  be- 
queathed 
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quenthed  her  residuary  estate,  ultimately,  to  her  grand-        I860, 
children,  of  which  she  left  five  surviving. 


HOWORTII 

r. 


After  the  death  of  the  widow,  a  suit  was  instituted  by  Dkwhll. 
the  husband  and  representatives  of  Sarah,  and  a  sum  of 
money  had  been  paid  into  Court,  which  had,  until  lately, 
been  overlooked. 

This  was  the  petition  of  the  legal  personal  represen- 
tatives of  one  of  the  grandchildren,  praying  payment  of 
the  funds  to  the  representatives  of  the  grandchildren,  and 
the  question  turned  on  the  true  construction  of  the  tes- 
tator's will. 

Mr.  i?.  Palmer  and  Mr.  G.  Murray,  in  support  of 
the  petition,  argued  that,  under  the  testator's  will,  the 
widow  took  an  absolute  interest  in  his  residue,  and 
that  it  passed  to  her  grandchildren  under  her  will. 

Mr.  W.  P.  Murray,  in  the  same  interest,  cited 
Brook  v.  Brook  (a). 

Mr.  Follett  and  Mr.  Schomberg,  contra*,  contended, 
that  the  widow  only  took  for  life,  with  a  power  to 
appoint  amongst  the  children,  and  that  in  default  of 
appointment,  the  fund  was  divisible  between  them 
equally  ;  Brown  v.  Higgs  (b) ;  Ware  v.  Mallard  (c)  ; 
Gully  v.  Cregoe(d);  Sugd.  on  Powers  (e). 

The  Master  of  the  Rolls. 

I  think  that  this  is  an  absolute  gift  in  the  first  in- 
stance, that  the  testator  gave  all  his  real  and  personal 
estate  to  his  wife,  with  a  superadded  power  to  dispose  of 
the  same  amongst  certain  persons.     I  am  of  opinion 

that 

(a)  3  Sm.  if  G.  280.  (d)  24  Bcav.  185. 

(A)  8  Vet.  574.  (e)  Vol.  2,  pp.  175,  176  {6th 

(f)  16  Jur.  492.  ed.) 

c2 


IIOWORTH 
V. 
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that  he  meant  to  suggest  to  her  how  she  might  dispose 
of  it  at  any  time  afterwards ;  but  it  does  not  amount 
to  a  precatory  trust  or  cut  down  the  previous  absolute 


Dewell.      interest. 


It  is  quite  distinct  from  all  those  cases  in  which  there 
were  gifts  for  life  with  a  superadded  power.  This  is  an 
absolute  gift  with  a  superadded  power,  which  I  am  of 
opinion  does  not  cut  down  the  absolute  interest. 


BLISS  v.  PUTNAM.    (No.  2.) 

Nov.  15.       

A  Defendant,  HPHIS  suit  (a)  was  instituted  to  administer  the  estate  of 
in  an  adminis-    ±      Mr  putnam.    The  bulk  of  the  property  had  been 

t  ration  suit,  r     r      j 

died  abroad  left  to  the  testator's  great  nephews  and  nieces,  but  his 
andbise*?9  'an<^  *n  Nova  Scotia  was  to  be  sold  and  one-third  of 
ecuton  de-       the  proceeds  was  given  to  the  Defendant  Deblois,  and 

dined  proving  ,.,    .    ,     lt  ..  . 

his  will  in  this  two-thirds  to  the  residuary  legatee. 

country.    The 

Ddnted^a  ^  decree  had  been  made  in  1841,  and  the  suit  had 

representa-       been  wound  up,  except  as  to  the  Nova  Scotia  land, 

tive  under  the       •  .  «  j     ....  ,, 

15  &  16  Vict,  winch  remained  still  unsold. 

c.  86,  and  then 

revived  the  suit      Deblois  died  in  Nova  Scotia,  and  his  will  was  proved 

against  him.  .  '  .  ,  . 

there,  and  his  executors  declined  to  prove  it  in  this 
country. 

An  application  was  made  for  an  order  of  course  to 
revive  the  suit  against  the  executors,  but  the  Registrar 
required  the  matter  to  be  mentioned  to  the  Court. 

Mr.  E.  6.  White  now  asked  for  the  common  order 

to  revive  against  the  executors,  or,  in  the  alternative,  for 

an  order  to  appoint  the  Defendant  John  Milage  Putnam 

to  represent  the  estate  (he  consenting)  under  the  15  & 

16  Vict.  c.  86.     He  cited  Hewitson  v.  Todhunter  (b). 

The 
<o)  S.  C.  7  Beav.  40P  <6)  22  L.  J.  Ch.  76. 
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The  Master  of  the  Rolls.  ^^ 

I  am  disposed  to  follow  the  case  cited,  you  may  take 
an  order  to  appoint  a  representative  of  the  estate  under      Putnam. 
the  statute,  and  then  an  order  of  course  to  revive  against 
him  may  be  obtained. 


JUDD  v.  PLUM. 


Nov.  15. 


ri^HIS  was  an  administration  suit,  and  the  question  An  estate 

Vvas,  whether  the  costs  were  to  be  taxed  according  i'^j}/  'but* 
to  the  higher  or  the  lower  scale.  waB  reduced  to 

°  803/.  before 

the  commt'iice- 

The  estate  originally  amounted  to  1,323/.,  but  before  m«nl  of  *h* 

&  J  7  '  suit:—  Hr/</, 

the  institution  of  the  suit,  the  executors  had  paid  away  that  the  lower 
to  the   residuary  legatee   sums    amounting  to  460/.,  ^j^ppi^81* 
leaving  a  balance  of  863/.     Under  a  decree  for  admi-  cable, 
nistration,  the  accounts  were  taken  of  the  whole  estate 
(1,323/.).  The  Consolidated  General  Order  (a),  provides, 
that  the  lower  scale  is  to  be  allowed  in  creditors'  and 
legatees'  suits,  in  which  the  estate,  "  for  or  against  or  in 
respect  of  which,  or  for  an  account  or  administration  of 
which  the  demand  may  be  made,  shall  be  under  the 
amount  or  value  of  1,000/." 

Mr.  Wichcns  for  the  Plaintiff,  submitted  the  point. 
Mr.  Bristowe  and  Mr.  A.  Millet,  for  the  Defendants. 

The  Master  of  the  Rolls. 

I  think  the  taxation  must  be  on  the  lower  scale  (ft)i 

(a)  Consol.  Ord.  p.  195.  (b)  See  Grimes  v.  Harrison,  27 

Beav.  190. 
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Nov.  5,  10. 


RICHARDSON  v.  BARRY. 


In  a  letter        fTHHIS  was  a  creditors'  suit,  and  the  Plaintiff  claimed 
drawer  to  the  in  respect  of  a  bill  of  exchange  for  360Z.,  dated 

holder  of  a       ;n  j^.q  of  wilich  the  intestate  was  the  drawer,  and  Sir 

bill  of  ex-  '  ' 

change,  ho        William  Don  the  acceptor. 

said,  "  If  in 
funds,  I  would 

immediately  The  question  was,  whether  the  case  was  taken  out  of 

and  take  the     ^e  Statutes  of  Limitations  (21  Jac.  c.  16,  and  9  Geo. 

bour°htand8  "      4'  C'  14^  by  the  lettei'8  Stated  *"  the  Jud6ment 
Held,  that  this 

ficTen? toUke         Mn  Ll°^d  &nd   Mr*  °Wen>  for  the  P,aintiff'      Rack~ 

the  case  out  of  ham  v.  Marriott  (a),  was  referred  to. 

the  Statute  of 
Limitations. 

Mr.  Selwyn  and  Mr.  Swanston,  jun.,  were  not  heard. 


The  Master  of  the  Rolls. 

Nov.  10.  This  is  a  very  short  point  and  depends  on  the  con* 

struction  of  two  letters.  I  think  that  they  constitute  no 
sufficient  admission  to  take  the  case  out  of  the  Statute 
of  Limitations,  although  it  is  to  be  inferred  from  them 
that  the  intestate  owed  the  money. 

The  first  is  dated  the  13th  of  December,  1858,  and 
was  written  to  the  Plaintiff  by  the  intestate,  and  is  as 
follows  :— 

"  Dear  Sir,  "  December  13th,  1858. 

"  I  have  looked  carefully  over  my  papers,  and 

cannot  find   any  letters  from  Sir  William  Don;   my 

banker's 

(a)  2  Hurl.  $  Nor.  196. 


Richardson 
v. 
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banker's  book  does  not  contain  any  mention  of  payment  I860, 
made  to  Sir  William  Don,  but  I  did  not  expect  to  find 
his  name  there,  as  my  custom  has  always  been  to  pay 
in  money.  So  many  years  have  passed  since  I  assisted  Barry. 
Sir  William  Don  with  the  money  that  your  bill  repre- 
sents,  that  I  can  hardly  be  expected  to  have  a  perfect 
recollection  of  the  matter  in  question,  never  supposing 
that  Sir  William  Don  would  dispute  or  deny  the  receipt 
of  the  money,  as  I  treated  and  considered  him  an 
honorable  man.  I  do  not  understand  legal  matters, 
never  having  in  any  way  been  mixed  up  with  them,  and 
therefore  cannot  make  out  how  so  much  litigation  could 
have  arisen  in  such  a  simple  matter  («),  which  I  regret 
exceedingly  for  your  sake,  and  if  in  funds  would  imme* 
diately  pay  the  money  and  take  the  bill  out  of  your 
hands,  and  which  I  should  not  have  taken  from  Sir 
William  Don,  if  I  could  have  believed  it  possible  that 
a  man,  to  extricate  himself  from  his  liability,  would 
resort  to  expedients  I  am  both  surprised  and  shocked  at. 
I  have  not  received  any  notice  in  respect  of  this  matter 
such  as  you  allude  to. 

.  "  I  am,  dear  sir,  yours  very  truly, 

"  Benjamin  Green? 

That  this  is  no  admission  of  the  debt  or  promise  to 
pay,  is  clear. 

The  other  document  relied  on  is  a  mere  copy  of  a 
letter  written  to  some  one  else,  from  which  it  is  to  be 
inferred  that  he  owed  the  money. 

I  am  of  opinion  that  they  are  not  sufficient  to  found 
a  decree,  and  that  the  bill  must  therefore  be  dismissed 
with  costs. 

(a)  Thin  referred  to  proceed-      to  1859,  and  ended  in  a  judgment 
ings  in  Scotland  against  Sir  Wil-      against  him. 
liam  Don,  which  lasted  from  1850 
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1860. 


July  24. 

Iu  1833,  A.  B. 
was  convicted 
of  felony,  and 
transported. 
At  this  time, 
his  wife  was 
entitled  to 
a  fund,  con- 
tingently on 
her  surviving 
her  mother. 
In  1846,4.8. 
obtained  a 
conditional 
pardon,  avail- 
able in  all 
places  except 
the  United 
Kingdom. 
The  mother 
died  in  1838, 
and  the  wife, 
in  1852.     On 
a  petition  by 
the  Crown  for 
payment,  the 
Court,  without 
deciding  the 
right,  merely 
ordered  pay- 
ment to  the 
administrator 
of  the  wife. 


Re  HARRINGTON'S  TRUSTS. 

A  TESTATOR  devised  a  copyhold  to  his  widow  for 
■^^  life,  and  afterwards  to  trustees  for  sale.  They 
were  to  hold  one  moiety  of  the  produce  in  trust  for  his 
daughter  Mary  for  life,  with  remainder  to  her  children 
that  should  be  living  at  her  death. 

The  widow  died  in  January,  1833,  and  the  property 
was  sold  immediately  afterwards.  In  1810,  one  of  the 
children  of  the  testator's  daughter  Mary,  viz.  Mary 
Ann,  married  Luke  Stellings,  who,  in  March,  1833,  was 
convicted  of  uttering  base  coin,  and  sentenced  to  trans- 
portation for  life.  The  testator's  daughter  Mary  died 
in  1838,  and  from  that  time,  the  interest  of  the  share  of 
Mary  Ann  S tellings  was  applied  towards  her  main- 
tenance, she  being  a  lunatic.  She  died  in  May,  1852. 
Luke  Stellings  was  still  living.  In  1846  he  had  obtained 
a  conditional  pardon  from  the  Governor  of  Van  Diemeris 
Land,  to  which  place  he  had  been  transported,  whereby 
the 'Governor  did  ''remit  and  release"  to  him  "the 
residue  of  the  term  for  which  he  was  so  sentenced  to  be 
transported  yet  to  come  and  unexpired,  and  all  pains 
and  penalties  whatever,  in  respect  of  the  offence  whereof 
he  was  so  convicted,  and  did  grant  unto  him  a  pardon 
for  his  said  offence,  and  the  firm  peace  of  our  said  lady 
the  Queen,  available  within  all  places  in  her  Majesty's 
dominions,  except  the  United  Kingdom,  so  that  he 
might  stand  clear,  in  all  Courts  of  Justice  whatever, 
and  elsewhere  within  such  places,  if  anyone  should 
thereafter  speak  against  him  touching  the  said  offence 
whereof  he  was  so  convicted."     But  this  pardon  was 

"  upott 
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"  upon  this  express  condition,  that  he  should  not,  1860. 
during  the  period  for  which  he  was  so  sentenced  to  be  v*~-^-' 
transported,  return  to  or  be  found  within  the  United     Harrino- 

Kingdom"  ™"'8 

*  Trusts. 

Mary  Ann  Stellings  share  in  the  fund  had  been  paid 
into  Court,  and  the  Attorney-General  presented  a  pe- 
tition, praying  that  the  fund,  after  payment  of  the  costs, 
might  be  transferred  to  "  the  account  of  the  Assistant 
Paymaster  General  and  the  Solicitor  of  the  Treasury  for 
the  time  being."     See  15  Vict.  c.  3,  s.  4. 

Mr.  Wickens,  in  support  of  the  petition. 

First.  As  to  the  right  of  the  Crown  to  the  personal 
estate  devolving  on  the  wife  of  a  felon  after  conviction, 
there  appears  to  be  no  authority ;  but  when  the  felon 
alone  became  beneficially  interested,  as  he  clearly  did 
after  the  death  of  his  wife,  the  Crown  became  entitled. 

Secondly.  The  pardon  is  conditional,  and  is  effectual 
only  out  of  the  United  Kingdom,  and  such  a  limited 
pardon  does  not  alter  the  effect  of  the  attainder  in 
vesting  the  felon's  property  in  the  Crown ;  Re  Church's 
Will  (a).  He  also  cited  Shaw  v.  Bran(b);  Whitdker 
v.  Wisbey  (c) ;  6  &  7  Vict.  c.  7 ;  and  see  Oough  v. 
Davies(d),  and  In  re  Thompson's  Trusts  (e). 

Mr.  Rogers,  for  the  trustees  and  the  felon. 

The  bequest  was  contingent;  and  the  pardon  having 
taken  place  in  1846,  the  property  never  vested  in  the 
Crown ;  Stokes  v.  Holden  (/).  Secondly,  the  right  of 
Stellings  is  in  outer  droit,  and  therefore  was  not  forfeited 

by 

(«)  16  Jur.  517.  (</)  2  Kay  &  J.  623. 

(6)  1  Starkir,  319.  (t)  22  Beav.  508. 

(r)  12  C.  B.  44.  (/)  1  Keen,  145. 
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1860.  by  the  conviction;   Williams  on  Executors  (a) ;  and  an 

Wps^'-/  executor,  though  convicted  of  felony,  may  sue  to  recover 

Harking-  property  vested  in  him  in  another's  right. 


TON  8 

Trusts. 


Mr.  Wickens,  in  reply. 

A  felon  cannot  become  an  administrator;  Williams  on 
Executors  (b). 

The  Master  of  the  Rolls. 

It  is  clear  that  the  felon  could  not  come  to  this 
Court  for  payment  of  these  funds,  so  long  as  he  had  no 
more  than  this  conditional  pardon.  My  impression  is, 
that  the  Crown  is  not  entitled  to  a  fund  given  to  trustees 
for  the  wife,  and  that  during  her  life,  the  Crown  could 
not  have  interposed,  and  that,  if  she  had  survived  her 
husband,  she  would  have  taken  it.  If  letters  of  admi- 
nistration had  been  granted,  I  should  have  no  hesitation 
in  ordering  payment  to  the  administrator.  I  will  there- 
fore order  the  costs  to  be  paid  out  of  the  fund,  and  the 
residue  paid  over  to  the  administrator  of  the  wife. 

(a)  Page  57  {5th  ed.)  will,  see  Smet hurst    v.   Tomlin, 

(6)  Page  390  (5th  ed.).     But      Probate  Court,  llth  July,  1861. 
as  to  a  felon  executor  proving  the 

Order. 

Order  payment  of  the  costs,  and  the  funds  to  "  be  respectively 
transferred  and  paid  to  the  legal  and  personal  representatives  of  Mary 
Ann  Stellings,  deceased,  the  late  wife  of  Luke  SteUings."—Reg*  Lib* 
1860,  A  ,,fol.  1684. 
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1860. 


SALMON  v.  SALMON. 

July  11. 

ri^HE  testator  bequeathed  his  chattels  real  and  per-  A  testator  di- 

sonal   estate  to  trustees,  upon  trust,   that  they  j^utonto  **" 

should  thereout  raise  and  pay  several  legacies  amount-  raise  a  legacy 

'•   tn  r%v  in 

ing  to  12,792/.,  and  in  the  next  place  "  should  raise,  out  trust  for  bis 
of  the  said  chattels  real  and  residuary  personal  estate,  *ou/".  Jt  waf 

J   \  m  '  to  be  invested 

or  the  produce  thereof,  the  four  following  legacies  or  in  the  names  of 
sums  of  money,  which,  in  case  of  a  deficiency  in  his  iffe"^"^!}^ 
assets,  should  abate  proportionally  (that  is  to  say)  to  his  were  given  to 
son  George  Salmon  the  sum  of  3,900/.,  to  or  in  trust  njg  wjfe  out  0f 
for  his  son  Henry  Salmon  the  sum  of  6,000/.,  and  two  the  income, 

.       ,  .  ,  .  .. ,  *»d  interests 

other  legacies  to  two  other  children.  were  given  to 

the  children  of 
the  son  and 

Provided  also,  that  such  legacy  of  6,000/.,  given  to  or  to  theirissuc, 

'  &     J  &  with  gifts  over. 

in  trust  for  his  son  Henry  Salmon,  should  be  placed  out  iuu,  that 
at  interest,  in  the  names  of  his  executors  and  in  the  a^tJ^'Iftto 
name  of  some  other  person  to  be  named  by  Henry  the  son  cut 
Salmon,  if  he  should  be  living  and  chose  to  make  such  ii^ted°extent 
nomination,  on  such  securities  as  thereinafter  mentioned,  of  the  subse- 
and  that  such  his  executors  and  trustees,  out  of  such      a  testator 
interest,  should  pay  unto  his  son  Henry  Salmon  yearly,  bequeathed  a 
during  his  life,  an  annuity  of  148/.,  and  unto  Eliza  son,  and  after 
Salmon,  the  wife  of  Henry  Salmon,  an  annuity  of  50/.  ]JddJ^ 
for  her  life,  and  in  case  Eliza  Salmon  should  die,  leaving  youngest  of 

tt  of  •  •       i         .,  ,  .  the  son's  sons 

Henry  Salmon  surviving  her,  then  in  trust  to  pay  him  a  attaining 
further  annuity  of  60/.    And  in  trust,  out  of  the  6,000/.  twenty^ne/to 

i     i  ir  it  divide  it 

and  the  interest  thereof,  to  pay  and  apply  any  sum  or  equally  be- 
sums  of  money  for  the  maintenance,  clothing,  education  twefn  the 

J  '  °*  son  s  sons 

at  and  the  issue 
of  deceased 
son's  sons  who  should  attain  twenty-one,  the  issue  to  take  the  share  which  their  father 
would  have  taken  if  living.    Whether  the  gift  after  the  son's  death  is  wholly  void,  or 
only  as  to  the  share  of  the  issue,  quart. 
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1860. 


Salmon 

v. 
Salmon. 


at  any  university  or  elsewhere,  advancement  or  prefer- 
ment in  profession  or  trade,  or  for  the  benefit  or  intended 
benefit  of  any  son  or  sons,  whether  a  minor  or  minors 
or  of  full  age,  of  Henri/  Salmon,  by  his  then  present  or 
any  future  wife,  from  time  to  time  and  at  any  time 
during  the  natural  life  of  Henry  Salmon,  or  after  his 
decease,  until  such  time  as  every  one  of  such  his  sons 
who  should  be  living  should  have  attained  the  age  of 
twenty-one  years,  and  that  at  the  sole  and  unlimited  dis- 
cretion of  the  said  trustees  or  trustee  for  the  time  being ; 
such  maintenance,  sustenance  or  education  to  be  with 
the  said  father  or  mother,  or  with  his  the  said  testator's 
sons  George,  Edward  or  Frederick,  or  either  of  them, 
or  any  other  person  or  persons,  and  without  regard  to 
any  final  equality  of  distribution  amongst  them,  or  to 
the  total  or  partial  exclusion  or  preference  of  any  such 
sons  or  son.  And  the  will  then  proceeded  in  the  words 
following : — 

"  But  my  will  is,  that  on  the  decease  of  my  said  son 
Henry,  or  as  soon  thence  after  as  his  youngest  son  who 
shall  be  living  shall  attain  or  be  of  the  age  of  twenty- 
one  years  and  not  before,  the  said  6,0001.  or  such  part 
of  the  same  and  the  interest  thereof  as  shall  not  thence- 
forth be  applied  or  disposed  of  by  the  said  trustees, 
under  the  trusts  aforesaid  or  under  the  authority  before 
given  them,  shall  be  paid  unto  and  among  all  and  every 
the  son  and  sons  of  my  said  son  Henry  who  shall  be 
then  living,  in  exclusion  of  all  and  every  his  daughter 
and  daughters,  and  unto  and  among  the  issue  male  and 
female  lawfully  to  be  begotten  of  any  and  every  such 
son  and  sons  of  my  said  son  Henry  as  shall  be  then 
dead,  such  issue  who  shall  severally  live  to  attain  the 
age  of  twenty-one  years,  the  several  sons  of  my  said  son 
Henry  then  living  to  take  equal  shares,  and  the  issue  of 
each  and  every  such  sons  then  dead  and  who  shall 

severally 
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severally  live  to  attain  as  aforesaid  to  take  the  share 
which  would  have  belonged  to  their,  his  or  her  father, 
if  living,  when  and  in  case  they,  he  or  she  shall  attain 
respectively  such  age  of  twenty-one  years."  Then 
followed  a  hotchpot  clause,  and  the  will  proceeded 
thus : — "  And  in  case  only  one  such  son  of  my  son 
Henry  or  issue  of  one  such  son  only  shall  live  to  attain 
as  aforesaid,  then  I  will  that  the  said  trustees  shall  pay 
such  6,000/.  and  interest,  or  all  such  part  thereof  then 
unapplied  as  aforesaid,  unto  such  only  son  or  unto  or 
among  the  issue  of  such  only  sons  as  aforesaid.  And 
in  case  no  son  of  my  said  son  Henry  and  no  issue  of 
any  such  son  shall  live  and  attain  as  aforesaid,  then  to 
pay  such  moneys  and  interest  or  such  part  thereof  as 
shall  be  unapplied  as  aforesaid  over  unto,  or  the  same 
shall  be  retained  by  my  said  three  sons,  Edward  Salmon, 
George  Salmon  and  Frederick  Salmon,  or  their  several 
executors  and  administrators,  one-third  share  to  or  by 
each  of  them  or  his  representatives." 
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This  legacy  was  afterwards  reduced  to  4,900/. 

The  testator  died  in  1827,  and  his  son  Henry's  wife 
died  in  1830. 


The  testator's  son  Henry  had  two  sons,  viz.,  Henry t 
who  died  at  the  age  of  fifteen  in  1829,  and  Edward, 
who  attained  twenty-one  and  died  in  1858,  leaving  two 
children,  Louisa  and  Edward  Henry. 

The  testator's  son  Henry  was  still  living,  but  he  had 
no  other  issue  except  these  two  grandchildren.  This 
suit  was  instituted  by  the  trustees  to  have  the  rights  of 
the  parties  to  the  4,900/.  legacy  declared. 

The  bill  stated,  that  Edward  Salmon  the  elder  alleged, 
that  the  gift  of  the  legacy  of  4,900/.  to  the  grandchil- 
dren 


Salmon 
v. 
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dren  of  Henry  Salmon ,  in  remainder  expectant  on  the 
death  of  their  father,  Edward  Salmon  the  younger,  and 
subject  to  the  annuities  to  Henry  Salmon,  was  void  for 
Salmon,  remoteness,  and  that  subject  to  the  annuities,  he  Edward 
Salmon  the  elder  was  presumptively  entitled  to  the 
legacy  of  4,900/.,  as  the  residuary  legatee  under  the 
will  of  the  testator. 

That  George  Salmon  and  Louisa  Salmon  and  Ed- 
ward Henry  Salmon  however  respectively  alleged  the 
contrary,  and  claimed  to"  be  entitled  to  the  legacy, 
subject  to  the  said  annuity,  in  the  event  of  no  male 
issue  of  Henry  Salmon  attaining  a  vested  interest 
therein. 

Mr.  Speed  for  the  Plaintiffs,  the  trustees. 

Mr.  Ren  da  11  for  Henry  Salmon.  First,  the  gift  over 
is  void  for  remoteness  ;  Webster  v.  Boddington  (a). 
Secondly,  there  was  an  absolute  gift  to  Henry  Sal- 
mon in  the  first  instance,  which  was  afterwards  cut 
down  only  to  a  limited  extent  by  the  gift  to  his  issue, 
and  as  the  latter  was  void  and  failed,  the  bequest  to 
him  remained  absolute;  and  therefore  he  is  now  en- 
titled to  a  transfer  of  the  fund.  He  cited  Whittell 
v.  Dudin  (6) ;  Hulme  v.  Hulme  (c) ;  Lassence  v.  Tver- 
ney  (rf) ;  Carver  v.  Bowles  (e) ;  Kampf  v.  Jones  (/) ;  Ring 
v.  Hardwick  (g)  ;  Harvey  v.  Stracey  (A). 

Mr.  Whitehead,  for  the  residuary  legatee,  contended, 
first,  that  the  gift  over  was  too  remote  ;  Leake  v.  Rob- 
inson 

(a)  26  Beav.  128.  (t)  2  Rum.  <$•  M.  301. 

(6)  2  Jac.  Sf  W  279.  (f)  2  Keen,  756. 

(r)  9  Sim.  614.  (g)  2  Beav.  352. 

(d)  1  Mac.  <$  Gor.  551.  (//)  1  Drew.  73. 
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inson  (a) ;  Blagrove  v.  Hancock  (b) ;  Read  v.  Gooding  (c) ;        ]  g60. 
Seaman  v.  Wood  (d) ;  Webster  v.  Boddington  (e) ;  Gooch 
v.  Gooch  (f). 


Secondly.  That  if  the  gift  over  were  void,  still  that 
Henry  Salmon  was  not  entitled  to  the  benefit  of  the 
failure  of  that  gift,  for  the  direction  was  to  raise  the 
legacy  "  to  or  in  trust  for"  him  and  the  subsequent 
directions  limited  the  extent  of  the  trust  in  his  favor, 
so  that  therefore  there  was  no  absolute  gift  to  him ; 
Lassence  v.  Tierney  (g) ;  Gompertz  v.  Gompertz  (A). 

Mr.  Smethursty  for  the  two  grandchildren,  argued,  that 
the  gift  to  them  was  not  too  remote ;  that  the  period  of 
distribution  was  at  the  death  of  the  testator's  son,  or  on 
the  youngest  grandchild  attaining  twenty-one.  That 
the  gift  to  the  issue  was  by  way  of  substitution,  and 
that  the  limitation  as  regarded  the  share  of  the  present 
grandchildren  was  within  legal  limits  as  to  time.  He 
cited  Kevernv.  Williams  (t);  Harrison  v.  Grimtoood(k); 
Hodgson  v.  Smithson(l);  Barkery.  Barker (m);  Taylor 
v.  Frobisher  (n). 


The  Master  of  the  Rolls. 

I  will  state  the  view  I  take  of  this  case,  but  I  still 
think  that  it  cannot  be  finally  decided  until  the  death  of 
Henry.  I  am  of  opinion  that,  if  at  the  death  of  Henry 
he  should  have  a  son  then  living,  a  question  must 
arise,  whether  the  gift  is  not  good,  so  far  as  that  son  of 
Henry  is  concerned,  although  it  may  be  invalid  as  to 

the 

(a)  2  Mer.  363.  (g)  1  Mac.  $  Gor.  551. 

(6)  16  Sim.  371.  (h)  2  Phill.  107. 

(c)  21  Beav.  478.  (i)  5  Sim.  171. 

id)  22  Hcav.  591.  (k)  12  Bean.  192. 

(e)  20  Bcav.  128.  (/)  21  Beav.  354. 

(/)  14  Beav.  565;  3  De  G.,  (w)  5  De  O.  <fr  Sm.  753. 

Ml  $  G.  366.  (n)  5  De  G.  Sf  Sm.  191. 
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the  issue  of  the  deceased  son.  The  son  would  be  en- 
titled to  argue,  whether  successfully  or  not  I  do  not 
express  any  opinion,  that  the  testator  had  not  united,  in 
one  and  the  same  class,  persons  who  were  too  remote 
with  persons  who  were  within  the  legal  limits,  as  was 
done  in  Webster  v.  Boddington.  It  is  difficult  to  hold 
under  this  direction  for  payment  upon  the  decease  of 
Henry,  or  as  soon  thenceafler  as  his  youngest  son  should 
attain  twenty-one  &c.  [see  ante,  p.  28]  is  altogether 
void  (a). 

I  think  that  question  cannot  properly  be  determined 
until  the  death  of  Henry;  but  I  can  decide  this: — 
Whether  the  residuary  legatees  are  entitled  now  to  have 
any  portion  of  the  dividends  paid  over.  And  assuming, 
which  I  do  for  the  present  purpose,  that  the  gift  over  is 
too  remote,  I  am  of  opinion  that  they  are  not  entitled  to 
any  portion  of  the  dividends.  I  think  there  is  a  suffi- 
cient absolute  gift  to  Henry,  which  is  subsequently  par- 
tially divested,  for  certain  limited  purposes  which  fail. 

Two  things  must  be  considered  ;  first,  I  purposely 
abstain  from  determining  the  question,  whether  the  gift 
over  is  too  remote,  until  the  death  of  Henry  shall  occur; 
but  for  the  purpose  of  determining  the  question  upon 
which  I  am  now  about  to  express  my  opinion,  I  assume 
that  it  will  be  determined  that  the  gift  over  is  too  remote, 
and  so  assuming  it,  I  look  at  the  gift  to  Henry,  which 
is  to  this  effect : — He  directs  his  executors  and  trustees 
to  raise  the  four  following  legacies,  that  is  to  say,  "  to 
or  in  trust  for  my  son  Henry  Salmon,  the  sum  of  6001" 
If  the  will  stopped  there,  there  could  be  no  question 
but  that  the  legacy  was  absolutely  given,  that  is,  as 
between  the  legatee  and   the  personal  estate,  for  the 

gin 

(a)  See  Catllin  v.  Brown,  11      can,  M.R.,  23  July,  1861,  post. 
Hare,  372 ;    Wilkinson  v.  JLJjun- 
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gift  of  600/.  "to  or  in  trust  for  my  son  Henry  is  complete  ] 860. 
and  perfect.  He  afterwards  directs  such  legacy  of  600/. 
"  given  to  or  in  trust  for  my  son  Henry"  to  be  placed 
out  at  interest,  in  the  names  of  his  executors,  and  of  some 
other  person  to  be  named  by  his  son  Henry f  who  is,  there* 
fore,  to  have  a  voice  in  the  nomination  of  one  of  the 
trustees ;  and  they,  out  of  the  income,  are  to  pay  an- 
nuities to  the  son  and  his  wife,  and  to  maintain,  clothe 
and  educate  the  sons  of  Henry,  and  after  the  death  of 
Henry ,  to  pay  over  the  capital.  The  whole  of  that  be* 
quest  is  given  for  the  benefit  of  Henry  and  his  family. 

It  was  endeavoured  to  assimilate  this  to  the  cases 
where  there  is  a  gift  to  a  person  for  his  life  and  after- 
wards to  his  issue ;  but  I  think  this  case  rather  comes 
within  Lassence  v.  Tierney  (a),  and  the  principle  there 
referred  to.  It  is  a  gift  for  the  benefit  of  the  legatee, 
and  upon  the  failure  'of  all  the  objects,  then  only  is 
there  a  gift  over.  In  the  case  of  Scawin  v.  Watson  (b), 
referred  to  by  the  Lord  Chancellor,  there  was  an  ab- 
solute gift  of  1,000/.,  and  the  Lord  Chancellor  says, 
that  the  Master  of  the  Rolls  considered  the  whole 
direction  to  amount  to  a  gift  of  1,000/.  for  the  benefit 
of  the  daughter,  to  pay  her  the  interest  for  life,  with 
remainder  to  her  children,  and  he  says  he  concurred 
in  that  view. 

This  is  one  of  those  cases  in  which  there  are  benefits 
given  to  the  legatee,  or  in  trust  for  the  benefit  of  the 
legatee  and  his  family,  the  testator  having,  in  the  first 
instance,  given  a  distinct  and  direct  gift  to  the  legatee 
himself.  I  am  of  opinion  that  if  those  ulterior  bene- 
fits fail,  they  fail  without  taking  away  from  the  original 
gift,  which  is  of  the  6,000/.  "  to  or  in  trust  for  his  son 
Henry." 

(a)  I  Mac.  4-  Gor.  551.  (6)  10  Beav.  200. 

vol.  xxix — i.  d  What, 
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1860. 

Salmon 

v. 
Salmon. 


What,  therefore,  I  propose  to  do  upon  the  present 
occasion  is  this : — There  being  no  son  under  the  age  of 
twenty-one,  and  as  the  trust  with  respect  to  mainte- 
nance and  education  cannot  now  take  effect,  although 
it  may  arise  at  a  future  period,  I  shall  defer  the  deter- 
mination of  the  principal  question  until  the  death  of 
Henry,  but,  in  the  meantime,  I  shall  direct  the  surplus 
dividends  of  this  6,000/.  to  be  paid  to  him,  upon  his 
giving  personal  security  simply  to  repay  that  amount 
in  case  the  Court  should  hereafter  so  order  it.  Then, 
upon  the  death  of  Henry  or  the  birth  of  a  son,  I  shall 
give  the  parties  liberty  to  apply  as  they  may  be  advised. 


Nov.  16. 

A  testator, 
by  bis  will, 
said  :— "  I 
make  H.  C.  J. 
my  wbole  and 
sole  executor 
of  all  tbe 
various  pro- 

Eerties  I  may 
e  in  posses- 
sion of  at  my 
death :  M.  C. 
not  to  be  for- 
gotten, if  she 
holds  tbe  same 
position  at  my 
decease." 
Held,  that, 
under  the  1st 
Will.  4,  c.  40, 
tbe  executor 
was  a  trustee 
of  tbe  residue 
for  tbe  next  of 
kin. 


JULER  v.  JULER. 

npHE  bill  stated  that  the  testator  made  his  will,  dated 
"*•      the  31st  of  July,  1858,  in  the  following  words: — 

"  I  George  Juler,  watchmaker,  do  hereby  declare  this 
to  be  my  last  will  and  testament.  I  make  my  nephew 
Henry  Cundell  Juler,  M.D.,  of  Islham  in  the  county  of 
Cambridgeshire,  my  whole  and  sole  executor  of  all  the 
various  properties  I  may  be  in  possession  of  at  my 
death.  My  funeral  to  be  decent  and  the  memento  not 
extravagant.  Miss  Codling  not  to  be  forgotten,  if  she 
holds  the  same  position  at  my  decease.  Witness  my 
hand  and  seal  this  31st  day  of  July." 

The  testator  died  in  1858,  and  his  will  was  proved  by 
his  executor. 

The  bill,  filed  by  two  of  the  next  of  kin  against  the 
executor,  prayed  as  follows  : — 

"  1.  That  it  might  be  declared  that  the  Defendant 
was  a  trustee  of  the  clear  residue  of  the  said  testator's 

personal 
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personal  estate,  in  a  doe  course  of  administration,  for        1860. 
the  Plaintiffs  and  the  other  next  of  kin  of  the  testator 
living  at  his  decease,  according  to  the  statute  for  the  dis- 
tribution of  intestates'  effects. 

"2.  That  all  directions,  inquiries  and  accounts  which 
may  be  necessary  for  ascertaining  the  next  of  kin  of 
the  testator,  and  for  administering  the  personal  estate  of 
testator  and  ascertaining  the  clear  residue  thereof,  may 
be  given,  directed  and  taken  by  and  under  the  order  or 
decree  of  this  honorable  Court." 

To  this  bill  the  Defendant  put  in  a  general  demurrer 
for  want  of  equity. 

Mr.  Kay,  in  support  of  the  demurrer.  Under  the 
will,  the  executor  takes  the  residuary  personal  estate 
beneficially;  such  appears  to  be  the  intention  on  the 
face  of  the  will.  The  words  "  I  make  my  nephew  .  .  . 
whole  and  sole  executor  of  all  the  various  properties"  are 
sufficient  to  pass  the  real  estate ;  Doe  d.  Hickman  v. 
Haslewood  (a)  ;  Doe  d.  Gillard  v.  Gillard(b);  Doe  d. 
Morgan  v.  Morgan  (c) ;  Noel  v.  Hoy(d)\  Day  v. 
Daveron  (e) ;  Roe  d.  Shell  v.  Pattison  ( /) ;  Thomas  v. 
Phelps  (g) ;  Warner  v.  Warner  (A) ;  and  the  devisee 
would  take  it  beneficially,  as  no  trust  is  attached  to  the 
devise.  If,  therefore,  the  Defendant  takes  the  realty 
beneficially,  he  must  also  be  beneficially  entitled  to  the 
personalty  included  in  the  same  gift;  the  words  must 
receive  the  same  construction  as  to  both  properties. 

Secondly,  there  is  a  precatory  trust  in  favor  of  Miss 
Codling  which  can  only  have  effect  out  of  the  interest 

given 

(a)  6  Ad.  is  E.  167.  (e)  12  Sim.  200. 

(6)  5  Barn,  if  Aid.  785.  (/)  16  East,  221. 

(c)  6  Barn.  4  C.  512.  (g)  4  Huts.  348. 

{d)  5  Madd.  38.  (J)  15  Jur.  141. 

D2 
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1860.  given  to  the  Defendant;  it  is  an  obligation  imposed  on 
the  Defendant  personally  in  favor  of  Miss  Codling ; 
this  shews  that  he  took  beneficially  the  property  out  of 
which  the  benefits  intended  for  Miss  Codling  were  to  be 
provided. 

Mr.  It.  Palmer  and  Mr.  G.  Simpson  in  support  of 
the  bill.  A  person  claiming  the  residue  against  the 
next  of  kin  is  bound  to  make  out  his  title ;  Under- 
wood v.  Wing  (a) ;  and  such  is  the  effect  of  the 
statute  of  1  Will.  4,  c.  40,  which  has  shifted  the  bur- 
then of  proof,  and  imposes  on  the  executor  the  ne- 
cessity of  proving  that  he  is  to  take  the  residue,  not  in 
a  fiduciary  character  but  beneficially,  as  legatee.  Here 
the  Defendant  wholly  fails,  and  the  will  itself  contains 
evidence  the  other  way.  In  Abbott  v.  Abbott  (b),  the 
testator  gave  legacies  "  and  to  my  nephew  James  Abbott 
whole  and  sole  executor ;"  it  was  held  that  he  was  a 
trustee  for  the  next  of  kin  in  that  respect.  The  prohi- 
bition of  extravagance  in  the  funeral  shews  that  the  tes- 
tator contemplated  that  some  one  besides  the  Defendant 
was  to  be  interested  in  the  estate. 

Secondly,  the  words  would  not  carry  the  real  estate  (c) ; 
it  passes  only  such  lands  as  an  executor  would  take  in 
that  character,  as  leaseholds ;  Coard  v.  Holdemess(d). 

• 

Mr.  Kpy.xn  reply.  The  statute  does  not  require  ex- 
press words  to  entitle  the  executor  to  take  beneficially, 
it  is  sufficient  when  the  intention  is  inferential. 

The  Master  of  the  Rolls. 

I  should  overrule  the  statute,  if  I  allowed  this  de- 
murrer. 

If 

(a)  4  De  G.,  M.  Sf  G.  633.  (c)  1  Jarman  on  Wills,  p.  672 

(b)  6  Ves.  343.  (lsf  ed.) 

(d)  20  Bcav,  147. 


CASES  IN  CHANCERY.  37 

If  since  the  statute  a  testator  says,  "  I  appoint  1860. 
A.  B.  executor  of  this  ray  will,"  or  "  of  my  property," 
A.  B.  would  be  a  trustee  for  the  next  of  kin,  and  if  he 
appoints  him  "executor  of  all  my  property,"  it  amounts 
to  the  same  thing;  nor  does  there  seem  to  be  any 
difference  if  he  appoints  him  "  executor  of  all  the  various 
properties  I  may  be  in  possession  of  at  my  death."  It 
is  impossible  for  the  Court  to  found  a  decision  de- 
pending on  the  difference  between  "executor  of  my 
property"  or  "executor  of  all  my  property"  and  "ex- 
ecutor of  all  the  various  properties  I  may  be  in  pos- 
session of.'*     They  are  all  equivalent  expressions. 

It  is  also  impossible,  from  the  circumstances  of  the 
testator's  having  made  an  imperfect  quasi  precatory  gift, 
which  cannot  be  carried  into  effect,  and  which  would 
not  be  binding  on  any  person  who  takes  under  the 
will,  to  vary  the  construction  which  is  otherwise  to  be 
derived  from  the  words  of  the  will.  If  he  had  given 
the  Defendant  a  legacy  of  100/.  and  said  I  make  him 
my  executor,  it  is  clear  that  the  statute  would  apply. 

That  statute  was  meant  to  cast  on  the  executor  the 
burthen  of  proving,  from  the  testamentary  instrument,  a 
distinct  intention  that  he  should  take  the  residue  be- 
neficially. I  am  of  opinion  that  here  it  does  not 
appear,  and  whatever  suspicion  there  may  be  of  such 
being  the  intention  of  the  testator,  I  am  bbund  to  say 
that  the  Defendant  has  not  proved  it. 

I  must  overrule  the  demurrer. 


Note.— See  Love  v.  Gaze,  8  Beat.  472;  Frucr  v.  Bouquet,  21 
Beav.  33. 
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I860. 


LYWOOD  v.  KIMBER. 

Nov.  23,  24. 

Bequest  of       npHE    testator    bequeathed    to    his    brother   500/. 

toTfiu?  ^  :  10s-  Per  Cent  Reduced  Bank  Annuities  for 

and,  upon  his   his  life,  and  upon  his  death,  he  gave  the  interest  and 

death,  "  unto      ,.   . ,       ,       r  .^        r  ,, 

and  amongst     dividends  of  it  as  follows  :— 

male  "  with  "  Unto  and  equally  amongst  my  four  children,  WiU 

a  gift  over,  on   Ham  Warwick.  Richard  Warwick.  James  Warwick  and 

the  death  of  . 

A.,  "  without    Thomas  Warwick,  for  and  during  their  respective  natural 

m&t^^HId  '*ves*  "n  e(lua'  shares;  and  upon  their  deaths,  I  give  the 
that  the  issue    said  500/.  £3  :  10$.  per  Cent.  Reduced  Bank  Annuities 

throueh&mak^  un*°  an^  amon9si  their  issue  male,  the  issue  male  of  each 

were  alone  en-  of  them  taking  one- fourth  part  of  the  same.     And  in 

the  sons  of  the  case  any  one  or  more  of  them,  the  said  William  War- 

daughters  of  wick,  Richard  Warwick,  James  Warwick  and  Thomas 

A.  were  ex- 
cluded, and       Warwick,  shall  happen  to  die  without  leaving  issue  male, 

inalVtook8Ue    *en  *  S*ve  *©  s^are  or  s*lares  which  would  have  be- 
capiia.  longed  to  the  issue  male  of  such  of  them  so  dying  with- 

out issue  male,  unto  the  issue  male  of  the  survivors  or 
survivor  of  them,  the  said  William  Warwick,  Richard 
Warwick,  James  Warwick  and  Thomas  Warwick,  the 
issue  male  of  each  of  them  taking  an  equal  share  thereof. 
And  in  case  all  of  them,  the  said  William  Warwick, 
Richard  Warwick,  James  Warwick  and  Thomas  War- 
wick shall  happen  to  die  without  leaving  any  issue  male 
living  at  the  death  of  the  survivor  of  them,  then  I  give 
the  said  500/.  £3  :  10s,  per  Cent.  Reduced  Bank  An- 
nuities to  my  said  nephew  John  Lywood,  my  nephew 
William  Kimber  and  my  niece  Mary  Kimber  in  equal 
shares  and  proportions." 

The  testator  also  bequeathed  as  follows  : — 

"  I  give  unto  my  said  nephew  James  Warwick  the 

interest 
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interest  and  dividends  of  500/.  £3  :  10s.  per  Cent.  Re-  1860. 
duced  Bank  Annuities,  for  and  during  the  term  of  his 
natural  life,  to  be  paid  to  him  half-yearly.  Upon  his 
death,  I  give  the  said  last-mentioned  500/.  £3 :  10s.  per 
Cent.  Reduced  Bank  Annuities  unto  and  amongst  his 
issue  male,  in  equal  shares  and  proportions." 

The  testator  then  gave  three  other  similar  legacies  of 
500/.  Stock  in  the  same  terms  to  his  other  three 
nephews,  William,  Richard  and  Thomas,  and  he  then 
proceeded  as  follows  : — 

"  And  in  case  any  one  or  more  of  my  said  nephews, 
William  Warwick,  Richard  Warwick,  James  Warwick 
and  Thomas  Warwick  shall  happen  to  die  without 
leaving  issue  male,  then  I  give  the  legacy  or  legacies 
hereby  intended  to  be  given  to  the  issue  male  of  such 
of  them  so  dying  without  issue  male  unto  the  issue 
male  of  the  survivors  or  survivor  of  my  said  nephews, 
the  issue  male  of  each  of  such  survivors  taking  only  an 
equal  share  amongst  them.  And  in  case  all  my  said 
four  nephews  shall  happen  to  die  without  leaving  any 
issue  male,  then  I  give  the  said  four  sums  of  500/. 
£3  :  10s.  per  Cent.  Reduced  Bank  Annuities  unto  my 
said  nephew  John  Lywood,  my  niece  Mary  Kimber, 
and  my  nephew  William  Kimber  in  equal  shares." 

The  testator  died  in  1825,  and  his  brother  had  died 
several  years  since. 

James  (the  nephew)  died  in  1859,  he  left  two  sons, 
William  and  Jolm,  and  six  daughters.  William  had 
no  issue,  John  had  one  son,  and  the  daughters  had 
thirteen  children,  all  of  whom  were  sons. 

The  Plaintiffs,  the  executors,  were  desirous  of 
paying  the  125/.  and  500/.,  which  became  distributable 

on 
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1860.       on  the  death  of  James  the  nephew,  but  difficulties  had 
arisen  in  respect  to  such  distribution. 

On  the  one  hand,  the  whole  of  the  two  sums  was 
claimed  by  the  Defendants  William  Warwick  and  John 
Warwick,  upon  the  ground  that  they  were  the  only 
issue  male  of  James  the  nephew,  within  the  true 
intent  and  meaning  of  the  testator's  will.  On  the  other 
hand,  the  thirteen  sons  of  the  daughters  of  James 
claimed  to  be  entitled  to  participate  in  such  sums,  upon 
the  ground  that  they  were  equally  "  issue  male  of  James 
Warwick." 

Mr.  Dart,  for  the  trustees. 

Mr.  Graham  Hastings,  for  -William  and  John,  the 
two  sons  of  James  the  nephew,  and  for  the  son  of  John. 
The  strict  legal  meaning  of  the  words  "  issue  male"  is 
males  claiming  through  males,  no  male  claiming  through 
females  can  take  under  such  a  description,  and  the  sons 
of  the  daughters  of  James  are  therefore  excluded  ;  Bernal 
v.  Bernal  (a) ;  Oddie  v.  Woodford  (b).  The  three  claim- 
ants take  per  capita  ;  Davenport  v.  Hanbury  (c). 

Mr.  Erie,  contri.  This  is  not  a  strict  limitation  of 
real  estate,  but  a  bequest  of  personal  estate  to  a  class  to 
be  ascertained  at  the  death  of  the  tenant  for  life. 
"  Issue"'  is  equivalent  to  descendant,  and  "  male"  means 
male  sex,  and  consequently  all  persons  fulfilling  those 
conditions  come  within  the  class.  In  Oddie  v.  Wood- 
ford, Lord  Eldon  relied  on  the  word  "  lineal,"  but  here 
no  expression  is  used  which  contracts  the  meaning  of 
the  word  "  issue."     He  cited  Jar  man  on  Wills  (d). 

(a)  3  Myl.  4'  Cr.  559.     __  affirmed  by  the  House  of  Lords, 


(6)  3  JWy/.  *  Cr.  584 ;  Ren-  (c)  3  Vet.  259. 

dUsham  v.  liobarls,  23  Beav.  321,  (d)   Vol  2,  p.  55  {2nd  ed.) 


The 
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The  M  aster  of  the  Rolls. 

I  have  looked  through  this  will,  in  order  to  see  if  it 
contained  anything  to  support  the  argument  that  the 
technical  words  "  issue  male"  are  to  be  restricted  by 
the  general  scope  and  object  of  the  will.  I  am  satisfied 
that  there  is  nothing  of  that  sort,  and  that  these  words 
must  be  construed  in  their  strict  technical  sen^e,  which 
means  issue  male  claiming  through  males.  I  should  be 
unsettling  the  settled  rules  of  the  Court,  if  I  gave  any 
other  meaning  to  these  words,  unless  I  found  on  the 
face  of  the  will  something  to  shew  that  he  intended  to 
use  them  in  another  sense. 


1860. 


Lywood 

KlVBER. 


Nov.  21. 


They  take  per  capita. 


T 


RAIKES  v.  BOULTON. 

July  11. 

HE  testator  devised  his  freehold  estates  in  Surrey  The  testator 
to  his  eldest  son  Richard  for  life,  with  remainder  estate  t0  one 
to  trustees  for  1,000  years,  to  commence  on  the  death  ^  life,  with 

,  .  remainder  to 

of  Richard,  upon  the  trusts  thereinafter  declared;  and  trustees  for  a 
subject  thereto,  to  the  use  of  the  first  and  other  sons"  of  {J^lJJ,™^ 
his  eldest  son,  with  divers  limitations  over.  of  lo,ooo/.  for 

his  younger 
son ;  and,  sub- 

The  trusts  of  the  term  were  these :~ immediately  after  ^i^SfS2',,e 
the  death  of  his  eldest  son,  "  to  raise  the  full  and  clear  estate  in  strict 
sum  of  10,000/.,"  for  the  benefit  of  his  younger  son  'j*|ie  personal 
Henry  and  his  issue.    The  will  contained  a  proviso  for  wtat*»  "J*  t 

•  i*  i  i  specifically  be- 

cesser  of  the  term  after  the  trusts  thereof  should  have  queathed,  was 
been  fully  performed  and  satisfied.  p^SSeVu, 

The  and  thereupon 
the  devised  es- 
tate and  specific  legacies  became  liable  to  contribute  rateably  towards  the  deficiency. 
H(UI%  that,  as  between  the  youngest  son  and  the  persons  taking  the  estate  subject  to  the 
term,  the  whole  amount  of  contribution  of  the  real  estate  was  to  be  borne  by  the  latter, 
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1860.  The  testator  died  in  1828,  and  his  eldest  son  Richard 

~~ ^      died  in  1859. 

Rajkes 

«. 
Boulton.         The  personal  estate  of  the  testator  was  insufficient  to 

pay  his  debts,  and  there  were  no  descended  real  estates. 

The  Master  had  reported,  in  1838,  that  the  deficiency 

for  payment  of  the  debts  ought  to  be  raised  by  the 

devised  real  estates,  the  10,000/.  legacy,  and  the  other 

specific  legacies  according  to  the  several  values  thereof. 

A  petition  was  now  presented  by  the  person  entitled 
to  the  legacy  of  10,000/.  raisable  under  the  term,  stating 
that  he  was  advised  that  the  Master's  report  was 
erroneous,  so  far  as  it  related  to  the  liability  of  the 
reversionary  legacy  of  10,000/.  to  contribute  towards 
making  good  the  deficiency  of  the  personal  estate  not 
specifically  bequeathed  for  payment  of  the  testator's 
debts.  It  prayed  that  the  order  confirming  the  report 
might  be  discharged,  and  that  the  Petitioner  might 
have  liberty  to  except  to  the  report,  as  regarded  the 
liability  of  the  10,000/.,  or  for  a  declaration  that  it  was 
not  liable  to  contribute. 

The  cause  and  petition  were  brought  on  together. 

4 

Mr.  Speed  for  the  Plaintiffs. 

Mr.  iZ.  Palmer  and  Mr.  Wickens,  for  the  Petitioner, 
admitted  that  the  whole  devised  real  estate  was  liable 
to  contribute  towards  the  deficiency,  but  they  contended 
that  the  charge  on  the  estate  must  be  paid  in  full,  before 
the  devisee  of  the  estate  could  take  anything ;  so  that 
his  interest  in  the  estate  would  have  to  bear  the  whole 
burthen,  in  the  same  way  as  a  residuary  legatee.  That 
the  debts  must  be  paid  before  a  division  could  be  made 
amongst  the  devisees  and  legatees* 

Mr. 
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Mr.  Selwyn,  contra,  for  the  owner  of  the  estate.  The 
debts  must  be  paid;  but  the  devisees  and  specific 
legatees  must  contribute  rateably  according  to  the 
value  of  their  respective  interests.  The  10,000/.  is  a 
legacy  and  it  must  therefore  bear  its  proportions  like  all 
other  legacies. 
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1660. 


Raik.es 

V. 
BOULTON. 


Mr.  Lloyd  for  a  specific  legatee. 


The  Master  of  the  Rolls. 

Upon  looking  at  the  will  more  carefully,  I  think  that 
the  term  is  a  primary  charge,  and  that  the  10,0002.  must 
be  raised  clear  of  all  expenses  and  deductions,  and  that 
when  that  is  done,  the  person  who  takes  the  residue 
of  the  estate  must  take  it  subject  to  all  the  equities 
which  attach  to  it,  one  of  which  is,  to  contribute  towards 
the  payment  of  the  debts. 


I  entertain  no  doubt  that  the  term  must  be  satisfied, 
and  that  it  can  only  be  satisfied  by  raising  a  full  and 
clear  sum  of  10,0002.  with  the  interest  due,  and  the  cost 
of  doing  so,  that  is  to  say,  it  must  be  done  free  of  all 
expense,  and  that  it  matters  very  little,  so  far  as  the 
person  entitled  to  the  10,0002.  is  concerned,  whether 
the  contribution  of  the  real  estate  take  place  before  or 
after,  because  he  is  entitled  to  be  paid  the  10,0002. 
in  full. 


Order. 

"  Declare  that  the  10,000/.,  charged  by  the  will  of  the  testator  in 
favor  of  his  son  Henry  Boullon  and  hia  issue,  is  to  he  raised  free  from 
all  costs  and  deductions,  and  that  the  devised  real  estates  of  the  testator 
and  the  specific  legacies  bequeathed  by  the  will  ought  to  contribute 
rateably  to  the  deficiency  of  the  personal  estate  of  the  testator,  not 
specifically  bequeathed,  for  payment  of  his  debts."-— Rsg.  Lib.,  I860, 
B.,foL  1554. 
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1860. 


Dec.  4, 5, 12. 


WEBB  v.  ENGLAND. 


This  Court  has  ^|N  the  19th  of  January,  1857,  the  infant  Plaintiff, 
to  order  the  ^>^  Cowper  Webb,  was  apprenticed  to  the  Defendant 
cancellation  of  Qeorge  England,  an  engineer,  for  the  term  of  seven 
prenticeship      years,  and  by  his  articles  of  apprenticeship,  bearing  that 

of  a  poerUonUof  date'  and  made  belween  Rebecca  Webb  (the  mother  of 
the  premium,  Cowper  Webb)  Mr.  England  and  Cowper  Webb ;  the 
of  the  wrong-  Defendant,  in  consideration  of  200  guineas  paid  by 
Ail  refusal  of     Rebecca  Webb,  and  the  faithful  services  of  Cowper  Webb, 

the  master  to 

continue  to  in-  agreed  to  pay  unto  Cowper  Webb  weekly,  the  sum  of 
struct  his  at>-    g^  during  the  first  year  of  the  said  term,  7*.  per  week 

prentice  in  his  G  J  '#        • 

trade,  accord-    during  the  second  year,  9s.  per  week  during  the  third 

agreement.       year>  *  **•  P^  wee^  during  the  fourth  year,  13$.  per 
A  bill  for      week  during  the  fifth  year,  16s.  per  week  during  the 

the  specific  ..  ,    _  _  i     •     •  i  i  i 

performance  of  sixth  year,  and  18*.  per  week  during  the  seventh  and 
articles  of  ap-    jagt  year  thereof  an(j  to  teach  and  instruct  the  said 

prenticeship  . 

cannot  be         Cowper  Webb  in  the  art  of  an  engineer.     And  Rebecca 

mSi°i  Webh  aSreed  t0  fiud  G*»P*r  Webb  sufficient  meat, 
fused  on  dis-     drink,  washing,  clothing,  lodging  and  all  other  neces- 

missal  of  bill  .     .  .  .  .  A      ,   .  .        , 

at  the  hearing,  sar,es  during  the  said  term.  And  it  was  thereby  mu- 
on  the  ground   tually  agreed,  that  should  the  said  Cowper  Webb  be 

that  the  De-         ,      J      *  ,  .   .  ,     . 

fendant might  absent  from  his  masters  service  at  any  time  during 
tb^ohirb'  the  said  term,  through  sickness,  lameless  or  any  other 
demurrer.  cause,  then  the  said  Cooper  Webb  should  not  be  en- 
titled to  receive  any  wages  for  the  period  of  such 
absence,  and  that  he  should,  after  the  expiration  of  the 
said  term,  serve  such  additional  time  as  he  should,  during 
the  said  term  of  seven  years,  have  been  absent  from  his 
said  master's  service,  and  receive  for  the  same  such 
wages  as  be  would  have  been  entitled  to  receive  in 
respect  to  the  time  or  respective  times  for  which  such 
time  should  be  substituted* 

In 
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In  pursuance  of  these  articles  of  apprenticeship  Cotoper        \ 860. 
Webb  was  employed  by  the  Defendant,  and  served  him 
as  an  apprentice. 


The  parties  seemed  to  have  gone  on  amicably  until 
the  21st  of  March,  1859,  but  on  that  day,  the  Plaintiff 
and  other  apprentices,  while  playing  tricks  in  the  manu- 
factory, broke  a  rule,  and  the  Plaintiff  was  fined  by  the 
Defendant's  manager  2*.  6rf.  for  the  offence  and  2s.  3d. 
for  the  damage,  which  sum  was  deducted  from  his 
wages.  This  gave  rise  to  a  discussion  and  corres- 
pondence with  the  Plaintiff's  brother  and  a  solicitor, 
which  ended  in  the  Defendant's  overlooking  the  matter 
and  directing  payment  of  the  money. 

On  the  14th  of  June,  1859,  the  Plaintiff  overslept 
himself,  and  came  to  the  manufactory  two  hours  after 
time.  He  was  suspended  from  work,  an  explanation 
was  required,  and  a  correspondence  ensued,  but  he 
was  allowed  to  return  to  work  on  the  13th  of  July. 
A  claim  for  wages  during  his  absence  was  afterwards 
made  by  the  Plaintiff's  brother,  and  legal  proceedings 
were  threatened  by  him ;  but  nothing  was  done. 

On  the  27th  of  December,  1859,  the  Plaintiff  ab- 
sented himself  altogether,  as  he  alleged  on  account  of 
sickness.  He  was  suspended,  and  an  explanation  of 
the  cause  of  his  absence  and  an  apology  were  required. 
This  gave  rise  to  a  discussion  between  the  Plaintiff  and 
his  brother  on  the  one  hand,  and  Mr.  England  on  the 
other,  in  which  (according  to  the  evidence)  the  brother 
had  conducted  himself  in  a  rude  and  offensive  way. 
Mr.  England  appeared  ultimately  satisfied  with  the 
explanation  as  to  the  cause  of  the  Plaintiff's  absence; 
but  then  arose  a  discussion  as  to  a  charge  for  six  hours 

occupied, 


Webb 


v. 
England. 
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1860.  occupied,  as  the  Plaintiff  alleged,  in  getting  a  certificate 
of  his  illness,  and  also  as  to  an  apology  required  by 
Mr.  England  from  the  Plaintiff,  for  not  having  sent  him 
information  of  his  illness  on  the  27th  of  December,  so 
that  another  hand  might  have  been  put  on  to  the  Plain- 
tiff's lathe,  instead  of  its  being  kept  standing  still. 
The  Plaintiff  in  an  unbecoming  and  impertinent  manner 
said,  "  that  he  did  not  consider  there  was  any  apology 
to  be  made ;"  he  made  none,  and  the  suspension  there- 
fore continued. 

The  Plaintiff  employed  a  solicitor,  who  took  up  the 
correspondence,  and  on  the  3rd  of  February,  1860, 
wrote  to  Mr.  England  that  he  was  instructed  to  take 
measures  for  cancelling  the  indenture  of  apprentice- 
ship, and  obtaining  a  return  of  the  premium  or  a  portion 
of  it.  He  suggested  that  100  guineas  should  be  re- 
turned. 

Mr.  England  replied,  that  he  never  cancelled  an 
indenture  upon  breach  of  discipline,  as  that  would  be  a 
bad  example  to  others. 

This  suit  was  instituted  on  the  27th  of  February, 
1860,  by  Cowper  Webb,  the  apprentice,  by  his  next 
friend,  and  by  the  executors  of  his  mother.  The  bill 
detailed  the  Plaintiff's  version  of  the  several  matters 
above  stated,  which  had  occurred  in  March,  June  and 
December,  and  it  alleged  as  follows: — 

"The  Plaintiff  Cowper  Webb  continued  daily  to 
present  himself  in  due  time  at  the  Defendant's  factory 
for  work,  until  the  14th  day  of  January  last,  but  was 
invariably  told  by  the  gatekeeper,  that  his  ticket,  with- 
out which  he  could  not  enter  the  workshop,  was  stopped; 
and  on  the  10th  day  of  January  last,  the  solicitor  of 
the  Plaintiffs,  by  a  letter  of  that  date,  informed  the 

Defendant, 
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Defendant,  that  the  Plaintiff  Cowper  Webb  was  ready  1860. 
and  willing  to  proceed  to  his  work,  if  the  Defendant 
would  allow  him;  but  the  Defendant  has  repeatedly 
refused  to  allow  him  to  do  so,  and  the  Plaintiff  Cowper 
Webb  has  consequently  remained  unemployed  since  the 
said  30th  day  of  December,  1859. 

"  The  Plaintiffs  charge,  that  the  aforesaid  conduct  of 
the  Defendant  is  a  fraud  upon  the  said  articles  of  ap- 
prenticeship, and  that  he  is  not  entitled  to  retain  the 
said  premium  of  200  guineas,  and  to  deny  and  withhold 
from  the  Plaintiff  Cowper  Webb  the  benefits  for  which 
the  said  premium  was  given  and  which  he  has,  by  the 
articles  of  apprenticeship,  contracted  and  agreed  to 
give. 

"  Under  the  circumstances  aforesaid,  the  Plaintiffs 
are  entitled  to  have  the  articles  of  apprenticeship  can- 
celled, and  the  premium  of  200  guineas,  or  some 
portion  thereof,  returned  to  them ;  and  they  have  ap- 
plied to  the  Defendant  and  requested  him  to  consent  to 
a  cancellation  of  the  said  articles  of  apprenticeship,  and 
to  return  one-half  of  the  said  premium  to  them,  but  the 
Defendant  has  refused  to  do  so." . 

The  bill  prayed  as  follows: — 

"  1.  That  the  said  articles  of  apprenticeship  of  the 
19th  day  of  January ,  1857,  may  be  delivered  up  by  the 
Defendant,  and  cancelled  by  order  of  this  honorable 
Court. 

"  2.  That  the  Defendant  may  be  ordered  to  repay 
to  the  Plaintiffs  the  said  premium  of  200  guineas,  or  - 
so  much  thereof  as  this  honorable  Court  may  think 
fit. 

"  3.  Or 
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1860.  "  3.  Or,  if  this  honorable  Court  shall  be  of  opinion 

that  the  Plaintiffs  are  not  entitled  to  the  relief  herein- 
before prayed,  then  that  the  Defendant  may  be  restrained 
by  the  order  and  injunction  of  this  honorable  Court 
from  doing  anything  contrary  to  or  at  variance  with 
the  provisions  of  the  said  articles  of  apprenticeship." 

Mr.  England  resisted  this  demand,  and  by  his  answer 
stated  as  follows:  — 

"  I  decline  to  accede  to  the  demand  made  by  the 
bill,  for  a  cancellation  of  the  indenture  of  the  Plaintiff 
Cowper  Webb,  as  a  matter  of  principle,  and  to  maintain 
proper  discipline  and  subordination  in  my  establishment, 
for  I  say,  that  if,  because  an  apprentice  refuses  to  obey 
his  master  and  to  conform  to  the  rules  of  his  establish- 
ment,  he  is  to  be  entitled  to  put  an  end  to  his  obligations 
of  service,  it  would  be  impossible  for  me  to  carry  on  my 
business ;  and  if  I  were  to  yield  to  the  Plaintiff's  de- 
mands, it  would  be  an  inducement  and  temptation  to 
my  other  apprentices  to  adopt  a  similar  course,  to  put 
an  end  to  their  obligations  for  service  to  me,  as  soon  as 
they,  like  the  Plaintiff  Cowper  Webb,  had  acquired 
skill  enough  to  make  their  labour  valuable.  I  also 
refuse  to  cancel  the  said  indentures,  and  to  return  the 
premium,  as  required,  because  I  consider  the  Plaintiff 
Cowper  Webb  has,  during  four  years'  careful  tuition, 
already  received  the  full  value  of  the  premium  paid  for 
him  to  me  in  the  skill  he  has  acquired,  he  being,  as  I 
believe,  now  able  to  earn  30s.  a  week,  and  because  I 
consider  his  services,  and  to  which  I  am  entitled  under 
the  indenture,  as  of  considerable  value  to  me.  I  have 
always  been  and  am  quite  ready  and  willing  to  receive 
-  him  back,  and  re-instate  him  in  his  employment,  upon 
bis  withdrawing  his  claim  for  wages  for  the  said  28th 
day  of  December,  and  upon  his  making  a  proper 
apology  to  me  for  not  having,  sent  me  notice  of  the 

cause 
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cause  of  his  absegce  from  work  on  the  said  27th  day  of 
December,  and  for  having  made  a  claim  to  be  paid  for 
the  time  occupied  by  him  in  seeking  for  a  medical  cer- 
tificate of  his  illness.  I  am  advised  and  humbly  submit 
that  the  Plaintiffs  have  shewn  no  ground  for  relief  in  this 
Honorable  Court  in  and  by  their  bill,  and  I  claim  the 
same  benefit  from  this  defence  as  if  I  had  demurred  to 
the  bill.  And  I  am  advised  and  humbly  submit,  that 
this  Court  has  no  jurisdiction  to  settle  disputes  between 
masters  and  their  apprentices,  or  to  enforce  a  specific 
performance  of  their  respective  engagements." 

Mr.  R.  Palmer  and  Mr.  Fischer  for  the  Plaintiffs, 
argued,  that  the  Defendant  having  wrongfully  refused 
to  continue  to  instruct  the  Plaintiff  in  his  trade,  and 
having  thus  terminated  the  relation  between  them,  the 
Plaintiff  was  entitled  to  be  released  from  the  articles  of 
apprenticeship,  and  to  have  a  return  of  a  portion  of  the 
premium  paid  in  consideration  of  seven  years  instruc- 
tion. That  the  case  of  Therman  v.  Abell(a),  was  an 
express  authority  for  the  relief  asked,  and  that  in  many 
other  cases,  this  Court  had  interfered  and  ordered  the 
return  of  a  proper  proportion  of  the  premium,  upon 
the  relation  of  master  and  apprentice  or  clerk  termi- 
nating before  the  expiration  of  the  term  stipulated  for. 

Mr.  Selwyn  and  Mr.  Cracknall  for  the  Defendant, 
argued,  that  this  Court  had  no  jurisdiction  to  interfere 
in  the  disputes  between  master  and  apprentice,  and  that 
such  was  the  opinion  of  Lord  Hardwiche  in  Argles  v. 
Heaseman(b).  That  if  the  Defendant  had  committed 
any  breach  of  his  covenant,  the  Plaintiffs'  remedy 
was  by  action  at  law  for  damages,  or  by  a  refer- 
ence to  the  Justices.  That  the  instances  in  which  a 
portion  of  the  premiums  had  been  returned  were  con- 
fined 

(<i)  2  Vern.  64;  1  Eq.  Cas.  Ab.  307.        (6)  1  Atk.  518. 
VO&,  XXIX— I.  E 
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fined  to  cases  of  administration  of  the  assets  of  the 
master  after  his  death,  or  where  the  relation  had  been 
put  an  end  to  by  the  bankruptcy  of  the  master. 

That  the  Court  could  not  cancel  indentures  which  had 
been  so  long  acted  on,  it  being  impossible  to  remit  the 
parties  to  their  original  position,  and  that  it  was  equally 
impossible  to  compel  the  specific  performance  of  the 
articles. 

They  also  argued,  that,  under  the  circumstances,  the 
Defendant  was  perfectly  justified  in  the  course  he  had 
pursued  • 

Mr.  J?.  Palmer,  in  reply,  argued,  that  the  statutes 
applied  only  to  the  particular  trades  specified,  which  did 
not  include  engineers,  and  to  cases  where  the  premiums 
were  limited  in  amount  and  to  parish  apprentices. 

The  following  authorities  were  also  cited : — Lockley  v. 
Eldridge{a) ;  Soam  v.  JBowden  (ft) ;  Newton  v.  Rowse  (c) ; 
Ex  parte  Sandby  (d) ;  Hirst  v.  Tolson  (e) ;  Stokes  v. 
Twitchen(f);  Hale  v.  Webb(g);  Freeland  v.  Starts- 
field  (A);  Lawrie  v.  Bankes(i);  20  Ged.  2,  c.  19; 
4  Geo.  4,  c.  29 ;  5  ft  .6  Vict.  c.  7 ;  East  v.  Pell  (A) ; 
Ex  parte  Gill  (/)  ;  Winstone  v.  Linn  (m) ;  Comyn, 
Dig.  (») ;  MitforcTs  Pleading  (o) ;  Pullen's  Laws  of 
the  City  of  London  (p);  Stephenson  v.  Houlditch(q); 
Ex  parte  Prankerd(r);  In  re  Thompson  (s);  Wadswotth 
v.  Guy  (t) ;  Viner's  Abr.  (u) ;  HawkeswortKs  Case  (v) ; 

and 


(a)  Finch,  124. 
(6)  Finch,  306. 
(c)  1  Vern.  460. 
(</)  1  Alk.  149. 
(«)  16  Sim.  620. 
(/)  8  Taunt.  492. 
(g)  2  Bro.  C.  C.  78. 
(A)  2  Smalc  $  G.  479. 
(t)   4  Kay  £  J.  151. 
(A)  4  Met.  4  W.  665. 
(/)  7  East,  376. 
(m)  1  Bam.  4-  Cr.  460. 


(n)   Fb/.  4,  p.  552,  B.  57,  ft. 
"  Justices  of  the  Peace" 

(0)  Page  60  (5M  erf.) 
(p)  Page  195. 

(9)  2  Vern.  491. 

(r)  3  Barn.  a>  jf  M.  257. 

(«)  1  Etch.  Rep.  864. 

(1)  fo6/e,  pi.  70, 104,  pp.  761, 
821 ;  Sidespin,pl.  21,  p.  216. 

(11)  Fb/.3,  G.,p/.l,  ^"Ap- 
prentices." 

(v)  1  Satina*.  313,  ft.  (a). 
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and  aeeAstlev.  Wright  (a);  Feather stonhaughw.  Tur-        I860. 
ner  (J) ;  Bacon* s  Abridg.  (c). 

The  Master  of  the  Rolls. 

I  feel  very  considerable  difficulty  as  to  the  jurisdiction 
of  the  Court,  from  the  fact  that  I  have  never  known  the 
Court  cancel  indentures  of  apprenticeship,  and  I  have 
considerable  doubt,  whether  the  effect  of  so  doing 
would  be  to  do  justice  between  the  parties.  I  have  no 
doubt  that  this  Court  can  cancel  indentures  of  appren- 
ticeship for  fraud,  but  it  cancels  them  ab  initio,  and  puts 
the  parties  in  the  same  situation  as  they  were  from  the 
beginning.  But  what  is  here  asked  is,  for  the  dismissal 
of  the  apprentice  from  the  date  of  the  decree,  leaving 
untouched  everything  which  has  previously  existed ;  I 
entertain  considerable  doubt  whether  that  can  be  done. 
If  nothing  more  were  asked  than  the  dismissal  of  the 
apprentice,  it  is  to  be  considered  whether  the  act  of  the 
Defendant  is  not  such  a  dismissal,  by  saying  "  you  shall 
not  enter  into  my  workshop,  until  you  make  such  an 
apology  as  I  approve  of." 

I  doubt  whether  the  proper  remedy  is  not  by  action 
at  law.  If  there  is  a  dismissal,  it  amounts  to  a  rupture 
of  the  relation  of  master  and  apprentice,  and  the  Plain- 
tiff is  entitled  to  sue  for  the  return  of  the  premium  or 
for  such  damage  as  he  may  be  entitled  to.  I  will  look  at 
the  statutes  and  authorities,  and  read  the  evidence, 
before  I  decide  this  case ;  but  I  feel  strongly  the  circum- 
stance, that  I  never  knew  a  case  of  this  nature  brought 
into  a  Court  of  Equity : — to  discharge  an  apprentice  from 
his  master,  or  to  cancel  indentures  of  apprenticeship  or 
obtain  a  return  of  premium.  Some  of  the  old  cases 
may  amount  to  what  is  asked  for  on  this  occasion,  and 
I  must  therefore  look  into  them. 

(n)  23  Bern.  77.  (r)  Vol.  5,  pp.  345,  346. 

(b)  25  Bcav.  382. 
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The  Master  of  the  Rolls. 

This  is  the  case  of  a  bill  brought  by  an  apprentice 
against  the  gentleman  with  whom  he  was  apprenticed, 
for  the  purpose  of  obtaining  a  cancellation  of  the  inden- 
tures of  apprenticeship,  and  for  a  return  of  the  premium 
or  a  part  of  it.  The  bill  goes  on  to  pray,  in  the  alter- 
native, that  if  the  Court  should  be  unable  to  do  that, 
then  that  it  will  specifically  enforce  the  contract. 


After  hearing  the  whole  of  the  evidence  and  the  facts 
and  the  question  of  law  discussed,  I  entertained  very 
considerable  doubt  as  to  whether  thift  Court  has  any 
jurisdiction  to  interfere  in  a  matter  of  this  description, 
and  I  was  desirous  to  take  time  to  consider  the  very 
able  arguments  on  the  point;  but  the  fuller  consideration 
I  have  given  to  it  convinces  me  this  Court  has  no  juris- 
diction to  interfere  in  the  matter. 

In  the  first  place,  this  case  cannot  be  brought  within 
that  branch  of  the  ordinary  jurisdiction  of  the  Court  of 
Equity,  under  which  it  orders  a  deed  to  be  delivered 
up  to  be  cancelled,  as  where  it  has  been  obtained  by 
fraud  or  duress,  in  which  cases  the  Court  considers  the 
deed  void  from  the  beginning  and  orders  it  to  be  cancelled 
and  delivered  up,  and,  at  the  same  time,  restores  the 
parties  to  the  same  situation  in  which  they  were  before 
the  deed  was  executed.  In  a  case  of  that  description, 
I  have  no  doubt  that  the  Court  would  have  jurisdiction 
at  the  instance  of  an  apprentice  as  of  any  other  person, 
but  that  is  wholly  alien  to  the  present  case,  it  has 
nothing  whatever  to  do  with  it,  and  it  has  not  been 
put  upon  that  ground  at  all,  and  I  only  refer  to  it  for 
the  purpose  of  shewing,  in  the  observations  I  am  about 
to  make,  that  relief  is  not  asked  under  that  branch  of 
equity  jurisdiction. 


If 
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If  the  Court  interferes  at  all,  it  must  either  be  on  the        I860, 
ground  of  some  breach  of  the  covenant  contained  in  the 
articles  themselves,  or  of  some  jurisdiction  inherent  in 
this  Court  to  interfere  in  the  case  of  master  and  appren- 
tice.    I  will  consider  those  cases  separately. 

In  the  first  place,  as  to  the  case  of  a  breach  of  the 
contract,  this  is  a  deed,  and  if  a  covenant  contained  in 
it  has  been  broken,  that  is  no  good  ground  for  inter- 
ference of  this  Court.  It  occasionally  interferes  to  com- 
pel the  specific  performance  of  a  contract,  but  not  of  a 
part  of  it,  and  that  only  in  cases  where  no  adequate 
relief  can  be  obtained  at  law ;  but  ordinarily  speaking 
all  questions  as  to  the  breach  of  a  covenant  in  a  deed 
are  to  be  determined  at  law,  and  an  action  is  the  proper 
mode  of  ascertaining  and  determining  rights  of  the 
parties.  Where  there  is  a  covenant  which  can  only  be 
fully  performed  in  equity,  and  where  its  performance  is 
of  vital  importance  to  the  contract,  this  Court  will  in- 
terfere ;  but  in  ordinary  cases  of  breaches  of  contract,  it 
will  not  interfere ;  as  for  instance,  in  the  cases  of  cove- 
nants in  leases  to  repair,  to  insure,  or  anything  of  that 
kind,  no  one  ever  heard  of  this  Court  being  applied  to 
to  decree  a  specific  performance  of  them. 

There  was  an  alternative  relief  asked  by  the  bill,  but 
which  was  really  abandoned  at  the  hearing,  and  I 
mention  it  merely  for  the  purpose  of  pointing  out,  that 
if  this  Court  cannot  specifically  perform  an  ordinary 
covenant,  still  less  will  it  direct  a  deed  to  be  delivered 
up  because  the  covenant  is  not  performed.  In  those 
cases  the  rule  is,  that  you  must  proceed  at  law  and 
obtain  such  damages  as  you  may  be  entitled  to,  and, 
therefore,  the  notion  of  ordering  a  deed  to  be  delivered 
up,  because  a  covenant  is  not  performed,  is  clearly  out 
of  the  question* 

the 
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1860.  The  only  other  ground  is,  that  this  Court  has  some 

jurisdiction  in  the  case  of  master  and  apprentice.  I 
propose  to  consider  that  question  both  on  principle  and 
authority.  It  was  strongly  urged,  that  this  Court  has 
jurisdiction  in  all  cases,  when  law  cannot  give  adequate 
relief,  and  though  that  is  not  universally  true,  yet  it  may 
be  stated  to  be  the  foundation  of  one  species  of  equi- 
table relief  administered  in  this  Court.  But  here,  in  my 
opinion,  the  law  can  give  adequate  relief,  for  I  think 
that  damages  for  the  breach  of  the  contract,  on  either 
side,  would  be  an  adequate  relief.  So  also,  if  there  were 
any  case  of  personal  illusage,  of  which  there  is  no 
suggestion  on  the  present  occasion,  the  justices  of  the 
peace  would  have  jurisdiction,  and  this  Court  would  not 
interfere  in  such  a  matter. 

But  assuming  the  Court  to  have  jurisdiction,  in  what 
way  could  the  cancellation  of  the  indenture  be  of  any 
advantage  to  either  party?  If  it  has  become  a  dead 
letter,  a  mere  piece  of  waste  parchment,  which  cannot 
be  enforced  on  either  side,  it  is  of  no  value  at  all,  ex- 
cept to  be  produced  upon  the  trial  of  any  action  for 
damages  which  may  be  brought  upon  it. 

This  Court  cannot  compel  an  apprentice  to  work,  nor 
can  it  compel  a  master  to  instruct,  and  therefore  it 
cannot  compel  the  specific  performance  of  the  contract 
on  either  side.  Neither  can  the  existence  of  the  inden- 
ture afford  any  facility  to  either  party;  the  tie  between 
them  is  broken,  the  articles  have  become  a  dead  letter 
and  there  remains  only  a  money  demand,  which  is  a 
mere  question  of  damages,  which  may  be  ascertained  by 
an  action  for  the  breach  of  the  covenant  contained  in 
the  deed.  The  possession  of  the  articles  do  not  afford 
any  facility  to  either  party;  undoubtedly  if  it  appeared 
that  the  possession  of  them,  by  one  party,  enabled  him 

to 
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to  commit  a  wrong  on  the  other,  which  could  not  be 
remedied  at  law,  then  I  can  conceive  that  a  Court  of 
Equity  Would  order  the  deed  to  be  delivered  up,  but 
no  such  case  is  alleged. 


1860. 


I  forbear  to  make  any  observations  upon  the  statutes, 
because  whether  they  apply  or  not  where  the  premium 
exceeds  40/.,  as  in  this  case,  I  can  see  no  principle  on 
which,  independent  of  the  statute,  the  Court  can  interfere 
in  the  case  of  master  and  apprentice.  If  it  could,  why 
does  it  not  in  the  case  of  master  and  servant? 

No  doubt,  in  the  case  of  the  death  or  bankruptcy  of 
the  master,  where  from  an  accidental  circumstance  the 
contract  cannot  be  completed,  this  Court  does  interfere, 
in  order  to  give  a  return  of  the  premium,  because,  by 
reason  of  accident,  the  contract  cannot  be  performed  by 
the  master,  and  the  Court  considers  it  but  equitable, 
that  where  a  person  becomes  unable,  through  bankruptcy 
or  death,  to  perform  his  contract,  he  or  his  estate  should 
make  good  to  the  other  person  what  he  loses  by  that 
accident.  Hale  v.  Webb  (a);  Ex  parte  Sandbyifi) ;  Soam 
v.  JBowden  (c)  ;  Hirst  v.  Tol&on  (d),  were  cases  of  that 
description,  and  in  Lochley  v.  Eldridge  (e),  the  appren- 
tice had  been  discharged  by  competent  authority. 


On  principle,  therefore,  I  find  no  reason  for  this  Court 
interfering  in  these  cases,  and  on  looking  at  the  autho- 
rities, I  find  them  to  be  of  the  description  I  have  already 
referred  to :  viz.  instances  where  the  Court  has  inter- 
fered by  reason  of  the  contract  being  at  an  end  by  the 
death  or  bankruptcy  of  the  parties,  or  where  the  deed 
has  been  put  an  end  to  by  competent  authority,  and 

the 


(a)  2  Bro.  C.  C.  78. 

(b)  1  Atk.  149. 

(c)  Finch,  396. 


(d)  16  Sim.  620. 

(e)  Finch,  124. 
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the  Court  has  set  the  parties  right  in  a  pecuniary  point 
of  view,  and  granted  compensation  for  the  noncom- 
pletion  of  the  contract. 

Except  in  the  case  of  bankrupts  and  of  the  adminis- 
tration of  assets,  I  find  but  one  case  in  which  the  Court 
has  interfered  between  master  and  apprentice,  and  it  is 
to  be  observed,  that  if  this  Court  entertains  jurisdiction 
and  interferes  on  behalf  of  the  apprentice,  it  must 
equally  interfere  on  behalf  of  the  master.  I  find  no 
case  like  this,  except  Therman  v.  Abell  (a).  I  sent  for 
the  registrar's  book  and  I  find  that  it  fully  bears  out  the 
Plaintiff's  case,  for  it  appears  that  the  Court  simply 
exercised  jurisdiction  between  master  and  servant.  The 
case  is  somewhat  singular,  it  orders  30/.  odd  of  the 
premium  to  be  repaid,  and  if  the  Defendant  does  not  do 
it,  he  is  to  pay  the  costs  of  the  suit.  This  seems  rather 
a  singular  mode  of  dealing  with  the  case,  and  at  first  I 
had  some  suspicion  that  the  Court  had  excercised 
jurisdiction  over  the  costs  only,  and  had  used  it  as  a 
species  of  threat  to  compel  the  Defendant  to  repay  the 
30/.,  but  I  think,  on  looking  into  the  case,  that  it  is  an 
authority  directly  in  point,  but  it  is  the  only  authority. 

All  the  other  cases  were  either  in  aid  of  the  Lord 
Mayor's  Court,  the  proceedings  in  which  had  been  re- 
moved by  certiorari,  or  were  of  the  character  I  have 
already  alluded  to. 


Therman  v.Abell(a)  is  a  distinct  authority,  and  there  is 
no  other  that  I  can  find  on  the  subject,  except  Richards 
v.  Whitney  in  Mr.  Spence's  valuable  work  on  Equitable 
Jurisdiction  (6).  That  case  ocqurred  in  the  3rd  and  4th  of 
Philip  and  Mary  before  Heath  the  Archbishop  of  York, 
then  Chancellor,  and  the  Court  restrained  a  person  from 

harbouring 

(ir)  2  Vcrn.  64,  **ipmt,  p.  58.  (6)  Vol.  1,  p.  698, 
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harbouring  a  runaway  apprentice  ;  but  neither  Mr. 
Spence  nor  any  one  else  would  say  that  that  case 
remains  law  to  the'  present  day.  However,  the  two 
cases  certainly  shew,  that  in  the  middle  of  the  sixteenth 
century  and  in  1674,  this  Court  did  interfere  in  the  case 
of  master  and  apprentice,  but  I  can  find  no  other  case 
thau  that  down  to  the  present  time. 
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But  the  case  of  Argles  v.  Heaseman  (a),  is  a  direct 
authority  to  the  contrary.  It  is  true,  that  by  consent, 
the  parties  agreed  upon  an  order,  but  Lord  Hardwicke 
expressly  states,  that  this  Court  has  no  authority,  and  I 
am  clear  that  Therman  v.  Abell  and  Argles  v.  Hease- 

m 

man  cannot  stand  together.  I  find  also  that  Lord 
Hardwicke  s  decision  has  been  adopted  and  acquiesced 
in,  and  that  there  have  been  no  cases  of  that  description 
since,  where  this  Court  has  interfered  in  the  case  of 
master  and  apprentice,  except  those  I  have  mentioned, 
which  rest  on  a  totally  different  principle,  and  many 
such  cases  must  have  arisen,  considering  the  vast  in- 
crease of  instances  in  which  large  premiums  have  been 
paid  upon  articles  to  engineers,  solicitors  and  others, 
and  in  which  this  Court  would  have  been  called  upon 
to  interfere,  if  it  possessed  jurisdiction. 

In  this  state  of  the  case,  I  feel  bound  to  follow  the 
last  authority,  and  to  say,  that  I  cannot  direct  either 
the  articles  of  apprenticeship  to  be  delivered  up,  or  any 
portion  of  the  premium  to  be  returned.  I  am  satisfied 
that  either  in  the  shape  of  damages,  or  in  some  direct 
form,  adequate  relief  may  be  obtained  at  law,  and  if  so, 
this  Court  cannot  interfere. 


I  shall  dismiss  the  bill  but  without  costs ;  because  on 

the 

(a)  1  Alk.  518. 
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the  facts  stated  in  the  bill  the  point  of  jurisdiction  might 
have  been  decided  on  demurrer. 


Note. — The  Plaintiff  afterwards  brought  an  action,  but  failed  at 
the  trial. 


1688.  THERMAN,  by  bis  Guardian  v.  WILLIAM  ABELL  (a). 

June  22.        YTPON  hearing  and  debating  of  the  matter  in  question  between  the 

said  parties  this  present  day,  before  the  Right  Honorable  the  Lord 
High  Chancellor  and  in  the  presence  of  counsel  learned  on  both  sides, 
the  substance  of  the  bill  appeared  to  be,  that  the  Plaintiff's  relations, 
being  willing  to  pat  the  Plaintiff  to  some  good  trade,  about  December 
or  January,  1684,  treated  with  the  Defendant  (being  an  apothecary), 
touching  his  taking  the  Plaintiff  his  apprentice,  whereon  it  was  agreed, 
that  the  said  Plaintiff  should  serve  the  Defendant  for  eight  years,  and 
then  be  made  a  freeman  of  London,  and  the  Defendant  was  to  have 
45/.  with  him,  and  the  Plaintiff's  friends  to  find  him  all  clothes  and 
apparel  during  his  apprenticeship,  and  that  accordingly,  the  Plaintiff,  by 
indenture  of  apprenticeship,  dated  8th  January,  1684,  became  there- 
after Defendant's  apprentice  for  eight  years,  with  usual  covenants  for  ap- 
prenticeships and  masters  in  London,  and  that  the  45/.  was  paid,  and 
the  Plaintiff  entered  into  the  Defendant's  service,  and  continued  with 
him  three  years,  and  followed  the  Defendant's  business  in  his  trade ; 
but  the  Defendant  neither  instructed  him  in  his  trade,  nor  inrolled  him 
with  the  Chamberlain,  but  about  September  or  October  last,  charged 
the  Plaintiff  with  imbezsling  of  his  money  and  goods,  and  drew  htm 
into  a  confession  of  several  miscarriages  and  imbezzlings  of  about  30/. 
of  the  Defendant's  money,  on  his  promise  of  forgiving  the  Plaintiff 
what  was  past;  and  the  Plaintiff  hoping  all  differences  were  ended,  he 
carefully  followed  the  Defendant's  business  until  about  January  last, 
when,  happening  some  difference  between  the  Plaintiff  and  bis  fellow 
servant,  the  Defendant,  without  any  other  cause,  turned  the  Plaintiff 
out  of  his  service,  and  refused  to  receive  him  again,  though  the  Plain- 
tiff tendered  himself  in  a  submissive  manner,  but  that  the  Defendant 
promised  to  return  a  great  part  of  the  45/.,  whereon  the  Plaintiff  and 
his  friends  rested  for  two  months,  but  finding  the  Defendant  to  shuffle 
and  pressing  a  performance  of  his  promise,  refused  to  return  any  part 
of  the  money,  and  being  summoned  before  the  Chamberlain,  he  re- 
fused to  appear.  And  the  Plaintiff,  having  worn  out  clothes  of  30/. 
value  in  the  Defendant's  service  and  being  destitute  of  an  employ- 
ment, sued  out  his  indenture  in  the  Lord   Mayor's  Court  for  not 

being 

(a)  5.  C.  2  Peril.  64. 
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being  inrolled,  in  order  to  be  turned  over  to  another  master,  and  both 
the  Plaintiff  and  his  friends  demanded  restitution  of  the  Defendant 
for  the  45/.  and  satisfaction  for  the  clothes,  and  to  have  the  indenture 
of  apprenticeship  delivered ;  but  the  Defendant  refused  to  do  the  same. 
Therefore,  that  the  Defendant  may  be  compelled  to  return  the  said 
45/.  or  a  great  part  thereof,  and  make  satisfaction  for  the  Plaintiff's 
clothes  worn  out  in  his  service,  and  may  deliver  up  the  said  indenture 
of  apprenticeship,  and  be  relieved,  is  the  scope  of  Plaintiff's  bill : 
whereas  the  counsel  for  the  Defendant  insisted,  that  be  doth  by  answer 
confess,  that  he  took  the  Plaintiff  his  apprentice,  by  such  indenture  and 
upon  the  terms  and  agreement  in  bill,  and  that  the  45/.  was  paid  him 
by  the  Plaintiff's  friends,  and  that  the  Plaintiff  found  all  his  clothes, 
and  the  Plaintiff  continued  with  him  until  January  last,  when  the  De- 
fendant discharged  him  of  his  service,  and  says,  about  November  last, 
the  Plaintiff  being  idle  and  disorderly,  the  Defendant,  after  divers 
admonishings  without  any  amendment,  turned  him  out  of  his  service, 
but  on  signing  three  notes  of  confessing,  the  Defendant  took  him 
again,  but  proving  still  disorderly,  the  Defendant,  in  January  last, 
absolutely  turned  the  Plaintiff  out  of  his  service,  and  confessed  he  did 
not  inroll  him  with  the  Chamberlain,  nor  ever  promise  to  return  any 
part  of  the  money,  and  hoped  the  Court  would  not  compel  him  thereto. 
Whereupon  and  upon  long  debate  of  the  matter,  and  hearing  the 
proofs  taken  in  the  cause  read,  and  what  could  be  alleged  on  either 
side,  his  Lordship  was  fully  satisfied  that  the  Plaintiff  ought  to  have 
back  30/.  of  the  45/.,  and  doth  therefore  think  fit  and  so  order;  and 
decreed,  that  the  Defendant  should,  within  a  fortnight  after  service  of 
this  order  on  the  said  Defendant,  pay  back  to  Mr.  Thomas  Marshall,  the 
Plaintiff's  guardian  in  this  cause,  for  the  Plaintiff's  use,  the  said  sum 
of  30/.,  and  shall  also,  within  the  time  aforesaid,  deliver  up  the.  sjrid 
indenture  of  apprenticeship,  but  in  default  of  the  Defendant's  payment 
of  the  said  30/.,  or  delivering  up  the  said  indenture  of  apprenticeship, 
by  the  time  and  in  manner  aforesaid,  the  said  Defendant  is  to  pay  the 
Plaintiff  the  costs  of  this  suit.— Reg.  Lib.  1667,  B.,/o/.  568. 


1688. 


60  CASES  IN  CHANCERY. 

1860. 


June  29.  BRIGHT  v.  LEGERTON.    (No.  1.) 

July  3. 

In  cases  of  di-  mHE  testator,  William  Bright,  died  in  1822.  Under 
Statutes  of  his  will,  his  real  estate,  which  he  had  devised  to 

Limitations       his  trustees  and  executors,  became  saleable  on  the  16th 

are  inappli- 
cable ;  but  this  of  April,  1839,  when  the  Plaintiff,  John  Bright,  attained 

noT^antVc-  -  twenty-one.  The  estates  were  accordingly  sold  by  the 
lief  to  a  cestui   trustees,  in  September,  1839,  and  the  produce  was  in- 

que  trust  .    i 

against  his  vested. 

trustee,  after 

twenty  years'        The  Plaintiff,  John  Bright,  was  entitled  to  a  share  in 

accounted  for.   ^ie  produce  of  the  real  estates,  and  of  the  surplus  of  the 
A  solicitor     rents  which  accrued  between  the  death  of  the  testator 

professed  to 

act  for  the  and  the  sale  of  the  estate  in  1839.  After  some  litigation 
Plaintiff  in        .     respect  to  other  matters  (a),  the  Plaintiff  filed  this 

a  matter,  in  t         r  . 

respect  of  bill  in  August,  1859,  against  the  representatives  of  the 

ri'ai'lun'h,-  ""ee  trustees  {Legerton,  Newman  and  Larcher)  for  an 

stituted  pro-  account  of  the  surplus  rents  received  by  them  between 

twenty  years  the  years  1822  and  1839.    To  excuse  the  great  delay, 

llilTolStor  lh#e  Plainiiff  alleged,  that  in  October,  1858,  he  had,  for 

being  dead,  the  first  time,  discovered  the  default  of  the  trustees,  in 

eluded  "bathe"  *'ie  course  °f  ^e  proceedings  in  another  suit  of  Bright 

had  authority    v.  Larcher  (a). 
to  act  for  the 

whh"tandhiff  The  Defendants  insisted  that  the  Plaintiff  was  barred 
the  Plaintiff's  by  lapse  of  time,  and  by  his  laches  and  acquiescence,  and 
nial,  and  held,  *°  prove  his  knowledge,  they  produced  a  letter,  dated  the 

that  the  letters  ]8t 

of  the  solicitor, 

written  on  be-       (a)  Set  Bright  v.  Larcher,  27      and  4  De  Q.Sf  J.  608, 

half  of  the  Beav.  130;  3  De  G.  4*  J.  148, 

Plaintiff  to  the 

trustees,  were  good  evidence  against  the  Plaintiff. 

A  bill  of  costs  and  a  cash  account  of  the  deceased  solicitor  of  trustees,  held  admis- 
sible in  evidence,  in  a  suit  instituted  by  the  cestui  que  trust,  twenty  years  afterwards, 
to  charge  his  trustees. 
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1st  of  July,  1842,  written  by  a  Mr.  Meggy,  a  solicitor, 

who  professed  to  act  on  behalf  of  the  Plaintiff,  to  Mr. 

Veley  (the  executor  of  one  of  the  trustees),  which  was 

as  follows : — 

u  38  Great  Tower  Street. 

"  Re  William  Bright'*  executorship. 

"  Taking  all  the  circumstances  of  the  case  into 
consideration,  Mr.  and  Mrs.  Morse  and  Mr.  Bright 
have  authorized  me  to  say,  that  if  250/.  is  paid  to  the 
trustees,  and  the  expenses  incurred  by  me  are  also  paid, 
they  will  be  satisfied  to  receive  it  in  liquidation  of  what 
may  be  due;  otherwise  they  will  be  compelled  to  claim 
all  that  may  appear  to  be  due  on  taking  the  accounts, 
as  may  be  directed  by  the  Court  of  Chancery.  It  is 
clearly  understood,  that  what  passes  on  this  subject  is 
entirely  without  prejudice." 

They  also  produced  several  bills  of  costs  of  Mr.  Par- 
ker, their  solicitor,  which  related  to  the  affairs  of  the 
trust,  in  which  frequent  charges  were  made  for  attend- 
ances upon  the  Plaintiff  between  his  majority  and  the 
sale,  and  upon  the  matters  in  question.  There  were  also 
cash  accounts  (a)  sent  by  Mr.  Parher  to  the  executors, 
in  which  he  charged  himself  with  receipts  and  which 
they  had  signed  as  settled. 

The  two  solicitors,  Mr.  Meggy  and  Mr.  Parker,  were 
both  dead. 

The  Plaintiff  stated  that  Mr.  Parker  acted  as  the 
solicitor  of  the  trustees,  and  he  deposed  as  follows  :— 

"  I  have  been  informed  by  my  solicitors,  that  the 

Defendants  or  some  of  them  allege,  that  a  Mr.  Meggy, 

acting  as  my  solicitor,  corresponded  with  the  trustees  or 

their  solicitors  or  representatives.     I  never  knew  the 

said 
(a)  See  them  stated,  pott,  p.  66. 


1860. 

Bright 

v. 

Legerton. 

(No.  1.) 


Bright 
v. 
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1860.  said  Mr.  Meggy,  or  ever  employed  him  as  my  solicitor, 
or  otherwise,  or  instructed  him  on  my  behalf,  either 
alone  or  jointly  with  any  other  person,  or  ever  authorized 
l*o£rtok.  any  person  so  to  do.  I  never  saw  the  said  Mr.  Meggy 
or  made  any  communication  to  him  or  received  any  from 
him." 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Nalder,  for  the  Plaintiff, 
argued  that  there  was  no  statutory  bar  to  his  demand, 
there  being  an  express  trust;  and  as  to  the  alleged 
laches  and  acquiescence,  these  could  only  run  from  the 
time  at  which  the  Plaintiff  had  first  acquired  a  full 
.  knowledge  of  his  rights ;  that  this  he  had  proved  to 
have  taken  place  in  1858,  and  the  present  bill  had  been 
filed  in  the  following  year ;  The  Duke  of  Leeds  v.  Lord 
Amherst  (a) ;  Knight  v.  Bowyer  (ft). 

They  also  argued  that  the  letter  of  Mr.  Meggy  was 
not  admissible  in  evidence,  for  there  was  no  proof  of  his 
having  been  employed  as  the  solicitor  of  the  Plaintiff, 
•  and  the  fact  was  positively  denied  by  him.  They  argued 
that  the  bills  of  costs  and  accounts  of  Mr.  Parker  were 
equally  inadmissible,  as  they  were  matters  passing 
between  other  persons  and  were  unconnected  with  the 
Plaintiff. 

Mr.  Bagshawe  for  the  executors  of  Newman* 

Mr.  Bagshawe,  jun.;  for  the  trustees  of  the  marriage 
settlement  of  the  Plaintiff's  sister. 

Mr,  Follett  and  Mr.  Greenside,  for  the  executors  of 
Larcher,  argued  that  the  Plaintiff  was  barred,  and  that 
the  evidence  shewed  his  knowledge  in  1839. 

Secondly, 

(a)  2  Phill.  117.  (6)  2  De  G.  $  J.  421. 
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Secondly,  that  the  evidence  objected  to  was  admissible :  1860. 

on  this  they  cited — Phillips  on  Evidence  (a);  Doe  d.  v^*^' 

Reeee  v.  Robson  (ft) ;  Shipwith  v.  Shirley  (c) ;  Higham  v< 

v.  Ridgway  (d)\  Rawlins  v.  Richards  (e).  Leoerton. 

(No.  1.) 

Mr.  Selwyn,  Mr.  G.  L.  Russell  and  Mr.  J.  T.  Hum 
phrey,  for  other  Defendants. 

Mr.  R.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

In  this  case,  I  am  of  opinion  that  no  decree  can  be       July  3. 
made,  and  that  solely  on  the  ground  of  lapse  of  time 
and  acquiescence  on  the  part  of  the  Plaintiff. 

The  testator  died  in  1822,  and  the  Plaintiff,  in  the 
events  which  happened,  was' entitled  to  the  surplus 
rents  of  the  real  estate,  and  the  produce  of  the  dividends 
after  the  payment  of  the  annuity  of  50/.  to  Harriett 
Offord  Hinson,  There  were  surplus  rents  to  a  consi- 
derable extent,  amounting,  as  the  Plaintiff  alleges,  to 
1,400/.,  and  if  he  is  entitled  to  a  decree,  it  would  be  for 
an  account  of  those  surplus  rents  payable  between  the 
testator's  death  in  1822  and  the  middle  of  1839,  when 
the  property  was  sold.  The  Plaintiff  attained  twenty- 
one  in  1839,  and  was,  at  that  time,  entitled  to  the 
accounts  and  to  have  his  share  of  the  amount  paid  to 
him.  He  does  not  file  his  bill  until  the  5th  of  August, 
1859,  that  is,  upwards  of  twenty  years  from  the  time 
the  last  rents  which  he  now  claims  were  received.  The 
statute  undoubtedly  does  not  affect  the  question,  and 

has, 

(a)   Vol.  1,  />.  272.  (</)   10  Ea$l,  109. 

(6)  15  East,  32.  («•)  28  Beav.  370. 

(f )  1 1  Ves.  65. 
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has,  in  my  opinion!  nothing  to  do  with  it.  The  question 
is  this : — Can  he  now  file  a  bill  for  the  recovery  of  those 
rents,  which  he  says  were  due  previously  to  the  sale  in 
1839?  His  case  is,  that  he  knew  nothing  about  the 
matter  until  a  suit  of  Bright  y.Larcher  was  instituted, 
which  described  all  the  circumstances.  What  appears 
to  be  the  real  state  of  the  case  is  this  : — That  his  pre- 
sent solicitor  knew  nothing  about  it  till  then,  and  this  I 
have  no  doubt,  is  perfectly  true ;  but  if  the  evidence  I 
am  about  to  refer  to  be  admissible,  which  in  my  opinion 
it  is,  then  it  is  difficult  to  believe  that  the  Plaintiff  himself 
was  not  aware  of  the  matter  before. 


The  question  is,  whether  Mr.  Meggy's  letter  is  admis- 
sible ?  It  is  a  letter,  which  professes  to  be  written  in 
July,  1842,  by  a  solicitor,  entitled  "  Re  William  Bright9 s 
executorship/'  the  writer  professes  to  be  acting  on  be- 
half of  the  Plaintiff!  and  he  states,  that  on  payment  of 
250/.!  tl)e  PlaintiflTand  his  sisters  will  "receive  it  in  liquid 
dation  of  what  may  be  due,  otherwise  they  will  be  com- 
pelled to  claim  all  that  may  appear  to  be  due  on  taking 
the  accounts!  as  may  be  directed  by  the  Court  of  Chan* 
eery."  That  letter  is  addressed  to  Mr.  Veley,  and  is  dated 
38,  Great  Tower  Street,  1st  July,  1842.  Therefore! 
there  can  be  no  question  but  that  this  letter  was  actually 
sent  from  a  solicitor  of  the  name  of  Meggy,  claiming  to 
act  on  behalf  of  the  Plaintiff.  It  is  tendered  as  evi- 
dence to  shew  what  Mr.  Meggy  asserted,  he  appear- 
ing to  have  acted  for  the  Plaintiff!  and  I  think  it  is 
primd  facie  evidence  that  he  acted  as  solicitor  for  the 
present  Plaintiff  in  that  matter.  I  had  a  strong  opinion, 
when  it  was  tendered  in  evidence,  that  it  was  receivable. 
However!  Mr.  Palmer  argued  with  so  much  force 
against  it,  that  I  was  desirous  to  look  into  the  autho- 
rities on  the  subject,  before  I  decided  whether  such  a 

letter 
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letter  was  admissible  or  not.     I  refer  to  the  following       1860. 
observations  of  Lord  Campbell  in  the  Sussex  Peerage  (a),       ^  ^ 
where  he  says,  "  By  the  law  of  England  the  decla-  v. 

rations  of  deceased  persons  are  not  generally  admissible,  rNo'TT 
unless  they  are  against  the  pecuniary  interest  of  the 
party  making  them.  There  are  two  exceptions,  the 
first  when  a  declaration,  by  word  of  mouth  or  by  writing, 
is  made  in  the  course  of  the  business  of  the  individual 
making  it,  there  it  may  be  received  in  evidence,  though 
it  is  not  against  his  interest ;  Doe  d.  Patler shall  v. 
Turford  (J)."  Therefore,  whether  it  is  by  word  of  mouth 
or  by  writing,  if  it  is  in  the  regular  course  of  business 
of  the  person  who  makes  it,  that  may  be  received  in 
evidence. 

Here  is  a  solicitor  acting  in  the  ordinary  and  regular 
course  of  his  business  as  a  solicitor,  writes  a  letter  to 
certain  trustees,  saying  he  acts  on  behalf  of  certain 
persons  respecting  accounts  which  the  trustees  are  liable 
to  render  to  them,  and  that  he  is  willing  to  accept  250/. 
by  way  of  compromise. 

I  am  of  opinion  that  letter  is  receivable  in  evidence, 
as  the  declaration  of  Mr.  Meggy,  and  that  it  is  primd 
facie  evidence  that  Mr.  Meggy  acted  for  Mr.  Bright, 
the  Plaintiff,  in  that  matter.  I  must  say  it  would  have 
been  a  great  surprise  to  me,  if  I  had  found,  on  an 
examination  of  the  authorities,  that  such  a  letter  was 
not  receivable  in  evidence,  as  it  clearly  would  have 
been  contrary  to  all  common  sense ;  for  if  a  respectable 
solicitor  comes  to  a  person  against  whom  A.  B.  has 
claims,  and  says,  "  I  am  the  solicitor  of  A.  B.,  and 
I  am  authorized  to  make  you  this  proposition/'  there  are 
certainly  very  few  persons  who  would  not  believe  that 

he 

(a)  11  CI.  <$  Fin.  113.  (6)  3  Barn.  $•  AM.  890. 

VOL.  XXIX  -I,  F 
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he  was  authorized  by  A.  B.  to  act  for  him  accordingly ; 
and  it  is  every  day's  practice.  It  is  as  little  the  custom 
for  a  person,  written  to  by  a  solicitor  on  a  matter  of 
business,  to  doubt  his  authority  to  act  for  his  client,  as 
it  is  for  the  Court  to  ask  counsel  whether  he  has  been 
really  instructed  by  the  solicitor  whose  name  appears 
on  his  brief,  or  whether  he  knows  that  the  gentleman 
who  instructs  him  has  really  been  employed  by  the 
client. 

I  am  of  opinion,  therefore,  that  that  letter  is  admis- 
sible as  evidence. 

The  document  being  admissible,  the  question  then 
arises  as  to  the  value  of  it,  which  is  one  for  the  con- 
sideration of  a  jury  or  of  the  Court.  But  the  letter  is 
not  the  only  evidence ;  there  is,  in  addition,  a  bill  of 
costs  of  Mr.  Parker,  and  also  the  cash  account  which 
was  sent  by  him,  and  which  is  signed  by  Samuel  Leger- 
ton  and  Robert  Woolsey  Larcher,  the  executors,  as 
being  settled ;  the  cash  account  shews  that  the  moneys 
received  from  Mr.  Parker,  the  solicitor,  are  more  than 
sufficient  to  pay  everything  and  leave  a  balance  of 
1,326/.  due  from  him.  In  that  account,  there  is  a  state- 
ment of  Mr.  Parker's  charges,  amounting  altogether  to 
243/.,  which  sum  is  included  in  the  cash  account,  as  one  of 
Mr.  Parker's  payments  since  the  death  of  Mr.  Bright. 
I  am  of  opinion  that  this  bill  of  costs  is  also  admissible 
in  evidence,  but  on  other  principles  than  those  I  have 
referred  to,  because  here  a  solicitor  is  charging  himself 
with  various  sums  be  had  received,  and  this  makes 
it  receivable  in  evidence,  the  entries  being  against  the 
interest  of  the  party  making  it.  This  document  teems 
with  items,  which,  if  true,  shew  the  Plaintiff's  know- 
ledge.   We  have  these  :— 

"Attending   Mr.  Bright  and  producing  to  him  ac- 
count. 

"  7th 


Driqht 

V. 
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"  7th  of  May,  1839.— Attending  Mr.  Joseph  Bright       J  860. 
and  producing  to  him  accounts  received  from 
Newman's  executors,  which  he  requested  me  to 
inspect,  and  conferring  and  advising  fully  thereon     LJ^ER™W' 
and  on  the  business  of  the  trust. 

"  Attending  Mr.  Legerton  on  the  accounts,  receiving 
information  and  perusing  the  accounts. 

"June,  1839. — Attending  Mr.  Joseph  Bright,  who 
brought  some  writings  of  the  property  in  Little 
Dunmow  manor,  and  conferring  and  advising 
thereon,  and  on  the  business  relating  to  the  pay- 
ment of  the  amount  due. 

"  Attending  Mr.  Joseph  Bright,  conferring  and  ad- 
vising on  the  subject  of  the  sale. 

"Attending  Mr.  Joseph  Bright,  and  conferring  on 
the  business  of  the  estate. 

"  Attending  Mr.  J.  Bright,  and  conferring  on  the 
business  of  the  estate,  with  respect  to  the  com- 
pletion of  the  sale. 

"  Attending  when  he  executed  the  deed. 

u  4th  of  August. — Attending  the  parties  to  day,  by 
appointment,  going  through  the  accounts." 

AH  these  items  shew  that  Mr.  Parker  was  expressly 
employed  by  John  Bright  in  the  year  1839,  imme- 
diately after  he  came  of  age  and  at  the  time  when  this 
sale  was  taking  place,  for  the  purpose  of  ascertaining 
what  his  rights  were  and  how  the  accounts  stood,  and  it 
is  shewn  that  subsequently  to  that,  in  1842,  Mr.  Meggy 
was  employed  for  the  same  purpose. 

Now  how  does  the  evidence  stand  on  the  other  side  ? 
The  Plaintiff  swears,  positively,  that  he  never  saw  Mr. 
Meggy  in  his  life,  that  is  his  affidavit,  and  he  swears, 
that  he  never  employed  Mr.  Parker  as  his  solicitor. 

p  2  Both 
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1860.       Both  Mr.  Parker  and  Mr.  Meggy  are  dead,  and  the 
^^^s      question  is,  to  which  I  shall  give  credit  on  this  question. 

Bright 

v. 

Lroerton.        j  am  0f  opinion    under  these  circumstances,  that  it 
(No.  i.)  *  ... 

is  more  probable  that  the  Plaintiff's  memory  has  failed 

him,  than  that  the  solicitor,  out  of  pure  wantonness, 
should  have  written  on  this  subject,  to  persons  whom 
he  could  hardly  have  known  to  have  been  in  the  re- 
lation of  trustee  to  the  Plaintiff,  and  accosting  parties 
and  persons  to  whom  they  were  to  account,  and  than 
that  Mr.  Parker  should  have  sent  in  a  regular  bill  of 
costs  to  the  executors,  stating  all  the  communications 
and  proceedings  he  had  had  with  Mr.  Bright  upon 
the  subject,  every  one  of  which,  if  the  Plaintiff  is  right, 
the  executors  must  have  known  to  be  false  and  could 
not  have  allowed  in  the  account. 

I  am  of  opinion,  that  the  fair  and  proper  result  of 
the  evidence  is,  that  the  Plaintiff,  influenced  perhaps 
by  his  interest,  has  forgotten  altogether  the  instructions 
he  gave  to  Mr.  Parker,  and  to  Mr.  Meggy  on  the 
subject ;  and  that  the  circumstance  that  twenty  years 
has  elapsed  in  the  one  case,  and  seventeen  or  eighteen 
in  the  other,  has  naturally  made  him  forget  everything 
relating  to  the  transactions,  which,  as  they  turned  out 
in  no  respect  satisfactory  or  profitable,  it  is  not  sur- 
prising that  he  should  have  wholly  forgotten. 

This  very  circumstance,  however,  leads  to  the  obvious 
remark,  how  serious  it  would  be,  if  this  Court,  when 
persons  themselves  are  apt,  in  matters  of  this  de- 
scription, to  forget  so  much,  were  to  allow  accounts  to 
be  opened,  and  matters  gone  into,  which  had  been 
investigated  twenty  years  before,  when  there  was  every 
opportunity  of  explaining  them* 

I  am 
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Bright 


I  am  of  opinion,  in  this  case,  that  the  Plaintiff  is  not        1860. 
now  entitled   to  any  decree,  and  that,  solely  on  the 
ground  of  lapse  of  time,  this  bill  must  be  dismissed.  Vt 

^___ __      Legerton. 

*— (No.  1.) 

Note.— Affirmed  by  Lord  Campbell,  L.  C,  except  as  to  the  admis- 
sibility of  Mr.  Meggy's  letter,  without  proof  aliunde  of  his  being  the 
Plaintiff's  solicitor.     11th  January,  1861. 


BRIGHT  v.  LEGERTON.    (No.  2.) 


July  13. 


fTIHE  Defendant  having  put  in  his  answer,  a  notice  of  On  a  motion 

motion  for  a  decree  was  given  by  the  Plaintiff.  nejther  the ' 

Neither  the  Plaintiff  nor  the  Defendant  gave  uotice  of  Plaintiff  nor 

&  .  the  Defendant 

using  the  answer  at  the  hearing,  and  it  was  not  in  fact  gave  notice  of 
read.    The  bill  was  dismissed  with  costs.  u™*  ^!  *n" 

swer,  nor  was 
it  injfact  read. 

In  drawing  up  the  decree/  Mr.  Munro  the  registrar  ought  to  be 
doubted  whether  the  answer  ought  to  be  entered  as  ^^^S? 
read.  decree. 


Mr.  Nalder  now  applied  to  the  Court  for  its  direction. 
He  referred  to  Stephens  v.  Heathcole{a),  in  which  the 
Vice-chancellor  Kindersley  had  decided,  that  a  Defend- 
ant could  not  use  his  answer  on  a  motion  for  a  deeree, 
unless  he  had  given  notice  of  his  intention  to  do  so,  but 
that  the  Plaintiff  could  use  it. 


The  Master  of  the  Rolls. 

My  opinion  is,  that  the  answer  ought  to  be  entered  as 
read.  I  do  not  not  see  how  a  solicitor  could  avoid 
giving  briefs  of  the  answer  to  his  counsel.  The  Plain- 
tiff may  read  it  without  notice,  and  therefore  the  De* 
fendant's  counsel  must  have  it. 

(a)  29  L.  J.,  Ch.  529. 
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Nov.  20. 


The  OFFICIAL  MANAGER  of  the  SHEERNESS 
WATERWORKS  COMPANY  v.  POLSON. 


An  Official  fTIHIS  company  was  established  in  1800.  and  a  lease- 
Manager  801(1       I 

some  property,  hold  was  taken  and  a  well  dug  to  supply  the  in- 

tiiTubemir-  hakitants  with  water.  It  consisted  of  100  shares  taken 
chaser  should    by  thirty-two  persons. 

accept  a  con* 
veyance  from 

him,  without         in  the  year  1829,  the  fee  simple  of  and  in  the  piece 

requiring  the        #.,,,  .  jii 

concurrence  of  of  land,  well  and  premises  was  purchased  by  the  com- 
son  for  anPCr"  Pany> an(*  ^e  purchase-money  was  paid  out  of  its  funds, 
purpose  what-  A  conveyance  of  the  fee  simple,  by  lease  and  release 
the  purchaser  bea"ng  date  respectively  the  1st  and  2nd  days  of 
considered  the  January;  1829,  was  duly  made,  and  thereby,  so  many 
be  outstand-  undivided  one  hundredth  parts  of  and  in  the  land,  well, 
ing,  and  hereditaments   and   premises   were  conveyed   to  each 

should  require  r  J 

a  conveyance  of  the  shareholders  of  the  company,  his  heirs  and  assigns, 
shoilid  bear  all  as  rePresented  or  were  equal  to  the  number  of  his  shares 
the  expenses,    in  the  capital  of  the  company. 

The  purchaser 
was  to  pay  the 

mone   C"*  *D  1857,  the  company  was  ordered  to  be  wound  up, 

day  named,  at  and  the  Official  Manager  was  directed  to  sell  the  pro- 
the  purchase     Pe,'ty«     ^  was  accordingly  put  up  for  sale  by  auction 

was  to  be  on  the  9th  of  March,  1859,  subject  to  the  following  con- 
completed.        ,.  . 

Held,  that  the    dltlOHS  :— 

bound  to  pay8  The  6th  condition  of  sale  was  as  follows :— "  The 
his  purchase-    purchaser  shall,  at  the  time  of  sale,  pay  into  the  hands 

money  on  ,  . 

having  a  con-    of  the  Official  Manager  a  deposit  at  the  rate  of  10/.  per 

eqmtaWeestatc  cent* on  l^e  amount  of  his  purchase-money,  and  sign  an 
from  the  Ofli-  agreement 

cial  Manager, 

the  vendor  being  bo,und  subsequently  to  assist  in  getting  in  the  legal  estate  at 

the  purchaser's  expense. 
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agreement  to  pay  the  remainder  of  the  purchase-money       1860. 
to  the  Official  Manager,  at  the  office  of  his  solicitors,      ^n^ 

The  Official 

Messrs.  Hughes,  Hooker  and  Buttenshaw,  No.  1,  St.     Manager 
Swithiris  Lane,  London,  on  or  before  the  6th  day  of      or  TI,E 

Shberncss 

April  next,  at  which  time  and  place  the  purchase  shall  be  Waterworks 
completed;  and  the  purchaser  shall,  upon  such  corn  pie-      Comjahy 
tion  of  his  purchase,  have  the  actual  possession  of  the      Polion. 
property,  clear  of  all  outgoings  to  that  day ;   and  if, 
from  any  cause,  the  purchase  shall  not  be  completed  on 
that  day,  the  purchaser  shall  pay  interest  upon  his  unpaid 
purchase-money,  at  the  rate  of  bl.  per  cent,  per  annum, 
from  that  day  until  the  completion  or  until  resale  under 
the  last  condition." 

The  sixth  condition  of  sale  was  as  follows : — 

"  The  vendor  is,  within  seven  days  after  the  sale,  to 
deliver  to  the  purchaser,  or  his  or  her  solicitor,  an 
abstract  of  title,  commencing  with  indentures  of  lease 
and  release  dated  respectively  the  1st  and  2nd  days  of 
January,  1829,  and  the  purchaser  shall  not  require  the 
production  of  any  prior  documents,  although  the  same 
may  be  covenanted  to  be  produced  in  the  said  indenture 
of  release.  The  vendor  will  also  deliver  to  the  purchaser 
an  abstract  of  the  several  documents  affecting  the 
respective  shares  into  which  the  said  company  is  divided, 
but  he  shall  nevertheless  accept  a  conveyance  of  the 
entire  property  from  the  Official  Manager  of  the  said 
company,  under  the  powers  contained  in  the  '  Joint 
Stock  Companies  Winding-up  Acts,  1848  and  1849/  or 
one  of  them,  without  requiring  the  concurrence  of  any 
of  the  shareholders  or  any  other  person,  for  any  purpose 
whatsoever,  and  the  purchaser  shall  require  no  other 
covenant  for  title  than  a  covenant  by  the  Official  Mana- 
ger that* he  has  done  no  act  to  incumber.  If  the 
purchaser  shall  consider  the  legal  estate  in  the  whole  or 

any 
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I860.       any  P&rt  of  the  property  to  be  outstanding!  and  shall 
s^pv-^«/      require  a  conveyance  thereof,  he  shall  bear  the  expenses 

The  Official     r    ,.   .   .  ,,         ,  ♦  . 

Manager     °*  obtaining  all  such  conveyance  or  conveyances  as  he 
of  the       may  require,  and  all  other  expenses  in  any  manner 

Sheerness     .... 

Waterworks  incidental  to  the  getting  in  of  such  legal  estate,  and  of 

Company      ajj  proceedings  relative  thereto.     A  copy  of  the  abstract 

Polson.      of  title  may  be  seen  on  application  at  the  office  of  the 

said  Messrs.  Hugltes,  Hooker  and  Buttenshaw  seven 

days  previously  to  the  sale. 

The  Defendant  Mr.  Poison  became  the  purchaser  for 
670/. 

The  legal  estate  in  the  property  was  vested  in  the 
shareholders,  and  on  the  transfer  of  the  shares,  the  aliquot 
proportion  of  the  property  corresponding  with  the  number 
of  shares  was  conveyed  to  the  purchaser  of  them  by 
lease  and  release.  Mr.  Poison  refused  to  complete, 
without  having  a  conveyance  of  the  legal  estate  from 
the  shareholders  in  whom  it  was  vested.  He  was  himself 
the  owner  of  five  one-hundredths. 

The  Defendant,  by  his  answer,  said,  1  deny  that  I 
have  refused  or  still  refuse  to  complete  my  purchase;  on 
the  contrary  I  am  still  willing,  and  I  hereby  offer  to 
complete  my  purchase,  upon  having  a  proper  conveyance 
of  the  legal  and  equitable  estates  in  the  property,  or  I 
am  willing  to  complete  the  purchase  and  to  take  only  a 
conveyance  of  the  equitable  estate  in  the  property  from 
the  Plaintiff  alone,  upon  its  being  satisfactorily  shewn 
to  me,  that  the  Plaintiff  has,  or  within  a  reasonable 
period  will  have  it  in  his  power  to  procure  me  a  valid 
conveyance  of  the  legal  estate  at  my  own  expense,  and 
upon  his  undertaking  in  writing  so  to  do.  And  I  am 
willing  and  hereby  offer,  in  accordance  with  the  con* 

ditions 
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ditions  of  sale,  lo  pay  all  the  expenses  which  may  be  I860, 

incurred  in  gelling  in  such  legal  estate,  and  I  insist  and  f  ^*v-^ 

submit  to  this  Court,  that  it  is  not  the  fact,  under  the  Manager 

circumstances  herein  appearing,  that  the  Plaintiff  is  OF  T1IE 

1  r  °  .  SllEERNESS 

willing  to  complete  the  same  purchase  according  to  the  Waterworks 
said  conditions.     I  admit  that  the  Plaintiff  is  willing  to      Comfamt 
deliver  the  conveyance  already  prepared  and  approved       Polson. 
by  his  solicitors  and  executed  by  him  to  me,  but  I 
submit  to  this  honorable  Court,  that  in  addition  to  the 
said  conveyance  so  prepared  and  approved  as  aforesaid, 
I  am  entitled  either  to  an  immediate  conveyance  of  the 
legal  estate  in  the  said  hereditaments  and  premises  from 
the  said  several  co-proprietors  or  co-owners  thereof,  or 
to  have  some  reasonable  assurance  given  me  that  the 
Plaintiff  can  and  will,  within  some  reasonable  specified 
time,  procure  me  such  a  conveyance  at  my  own  ex- 
pense. 

Mr.  Lloyd,  Mr.  Selwyn  and  Mr.  Walford,  for  the 
Plaintiff,  argued,  that  under  the  sixth  condition,  the 
Defendant  was  bound  to  accept  the  simple  conveyance 
of  the  Official  Manager,  "  without  requiring  the  concur- 
rence of  any  other  person/*  and  to  complete  his  purchase 
by  payment  of  the  money.  That  if  he  required  any- 
thing further  which  the  Official  Manager  had  the  power 
to  procure,  he  must  point  it  out  and  be  at  the  expense  of 
procuring  it. 

Mr.  R.  Palmer  and  Mr.  Dart,  for  the  Defendant, 
argued,  that  the  purchaser  was  entitled  to  a  conveyance 
of  the  legal  and  equitable  estate.  They  admitted  that 
they  would  obtain  the  equitable  estate  by  the  conveyance 
of  the  Official  Manager,  in  whom  it  was  vested  under  the 
Winding-up  Act,  1848,  11  &  12  Vict.  c.  46,  s.  29;  but 
as  regarded  the  legal  estate,  they  contended  that  the 

Defendant 
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1860. 

The  Opficial 
Manager 

op  THE 

Sheerness 

Waterworks 

Company 

v. 
Polson. 


Defendant  was  entitled  to  have  it  got  in  at  his  own 
expense,  prior  to  the  completion  of  the  purchase  and 
payment  of  the  purchase-money. 

The  Master  of  the  Rolls. 

I  think  the  construction  of  this  sixth  condition  of  sale 
is  not  obscure.  The  vendor  undertakes  to  deliver  to  the 
purchaser  "  an  abstract  of  the  several  documents  affect- 
ing the  respective  shares  into  which  the  company  is 
divided/'  but  the  purchaser  is  nevertheless  to  accept  "  a 
conveyance  of  the  entire  property  from  the  Official 
Manager,"  under  the  powers  in  the  Winding-up  Acts, 
"  without  requiring  the  concurrence  of  any  of  the  share- 
holders, or  any  other  person  for  any  purpose  whatso- 


ever. 


» 


The  meaning  of  that  is  this : — As  a  matter  of  right, 
and  at  the  expense  of  the  vendor,  the  purchaser  is  only 
entitled  to  a  conveyance  from  the  Official  Manager, 
and  the  Official  Manager's  conveyance  of  the  property 
is  to  be  complete,  so  far  as  the  equitable  interest  is  fo 
be  concerned.  It  is  then  supposed  that  there  is  a 
doubt  as  to  where  the  legal  estate  is,  and  the  condition 
provides,  that  "  if  the  purchaser  shall  consider  the  legal 
estate  to  be  outstanding/'  he  may  require  a  conveyance 
of  that  legal  estate,  but  "  he  shall  bear  the  expenses  of 
obtaining  all  such  conveyance  or  conveyances  as  he 
may  require." 


In  my  opinion,  that  does  not  justify  him  in  saying  to 
the  Official  Manager,  "get  in  the  legal  estate  for  me 
and  I  will  pay  for  it."  The  Official  Manager  may  not 
know  where  the  legal  estate  is ;  and  it  is  no  answer  for 
the  purchaser  to  say,  "  I  do  not  know  either,  but  I  re- 
quire you  to  get  it  in."     All  that  this  condition  of  sale 

means 
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means  is  this  : — That  if  the  purchaser  is  of  opinion  that        1860. 

the  legal  estate  is  in  any  person  or  set  of  persons  what-  n^n^' 

ever,  he  is  entitled   to  require  the  Official   Manager  Mawager 
to  do  everything  that  lies  in  his  power,  at  the  expense       op  THE 

SlIEERNESS 

of  the  purchaser,  to  get  a  conveyance  from  that  person  Waterworks 
or  those  persons.  The  words  are,  and  if  he  "  shall  re-  Compahy 
quire  a  conveyance  thereof,"  "  he  shall  bear  the  expense  Polson. 
of  obtaining  all  such  conveyance  or  conveyances  as  he 
may  require"  It  is  for  him,  therefore,  to  say,  "  I  re- 
quire a  conveyance  from  such  and  such  persons/'  and 
then  the  Official  Manager  is  bound  to  obtain  it,  as  far 
as  he  can,  because  in  some  cases  it  may  not  be  possible. 
If  it  should  be  requisite  to  take  some  proceeding  under 
Mr.  Headlarns  Act,  for  the  purpose  of  vesting  the  legal 
estate  in  the  purchaser,  or  in  some  person  in  trust  for 
him,  he  is  entitled  to  require  that  also  to  be  done,  but, 
in  my  opinion,  that  would  come  under  the  head  of  con- 
veyance. The  Official  Manager  is  bound  to  do  that  on 
being  indemnified  as  to  the  expense,  and  on  being  sure 
the  expenses  will  be  paid,  but  it  is  not  for  him  to  exercise 
his  judgment,  for  then  the  matter  might  be  interminable ; 
for  instance,  a  doubt  might  arise  as  to  where  the  legal 
estate  was,  like  that  under  the  Municipal  Corporation 
Act  as  to  charity  lands,  and  which  it  ultimately  required 
an  Act  of  Parliament  to  decide ;  a  conveyance  might 
be  obtained  from  various  persons,  and  still  the  purchaser 
might  say,  "  you  have  not  got  in  the  legal  estate." 
It  is,  therefore,  for  the  purchaser  to  judge  where  he 
considers  the  legal  estate  to  be,  and  for  him  to  deter- 
mine from  whom  he  will  require  a  conveyance,  and 
then  the  Official  Manager  is  bound  to  give  him  all  the 
assistance  in  his  power,  in  getting  that  conveyance  from 
the  particular  person  pointed  out 

The  next  question  is,  as  to  when  the  money  should 

be 
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1860.       be  Pa*d,  and  that  depends  on  what  is  meant  by  the 
v^v-^/      "  completion  of  his  purchase/'  under  the  fifth  condition 

ManaobrAL  °^  sa^e  tsee  a7lie>  P*  "]•     '  am  °^  0P'n'on#  under  the 
of  the       peculiar  wording  of  this  condition,  that  the  completion 

Waterworks  °f  the  purchase  means  upon  the  conveyance  by  the 
Company  Official  Manager  of  the  whole  of  the  equitable  interest 
Polson.  to  the  purchaser,  and  that  with  respect  to  any  question 
as  to  the  legal  estate,  whatever  view  the  purchaser  may 
take  of  that,  it  is  not  in  his  power  to  postpone  the  com- 
pletion of  the  purchase,  or  to  say,  that  because  he  re- 
quires further  acts  to  be  done,  the  whole  of  the  matter 
is  not  completed  upon  his  receiving  the  conveyance  from 
the  Official  Manager.  That  is  the  completion  of  the 
contract,  but  there  is  this,  which  is  supplementary  and 
additional  to  it,  that  the  purchaser  is  entitled  to  require 
some  additional  thing  to  be  done,  at  his  expense,  the  I 

accomplishment  of  which  may  require  considerable  time 
and  expense,  but  which,  though  the  Official  Manager 
is  bound  to  do,  it  is  not  to  delay  the  completion  of  the 
contract. 

I  will,  therefore,  make  an  order  for  the  specific  per* 
formance  of  the  contract  and  payment  of  the  purchase- 
money,  upon  the  conveyance  of  the  equitable  interest. 
The  Official  Manager  undertaking  to  obtain  all  such 
conveyance  and  conveyances  as  the  Defendant  may 
require,  and  as  he  is  able  to  obtain,  at  the  expense  of 
the  Defendant. 

I  give  no  costs.  The  vendor  ought  to  have  made  the 
thing  clear  on  his  conditions  of  sale,  so  as  to  leave  no 
question  about  it. 
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1860. 


NORMAN  v.  JOHNSON. 

March  7. 

It/TR.    MANNERS,  on   the   marriage,  in  August,  The  only  re- 
"^  A     1834,  of  his  daughter  Louisa  with  Mr.  Norman,  0f  a  testator 
executed  a  bond,  whereby  he  bound  himself,  his  heirs,  c°n8fetc<l  of 

y  .  a  devised  real 

&c.  in  the  penal  sum  of  3,000/.,  conditioned  for  pay-  estate,  which 
ment  of  an  annuity  of  200/.  a  year  during  the  life  of  ™£*^° 
Mr.  and  Mrs.  Norman,  and  the  life  of  the  survivor,  for  securing  an 
their  benefit  and  that  of  their  children.  BeforVthe 

annuity  had 
fallen  into 

Mr.  Manners  died  in  1856,  having  by  his  will  devised  arrear,  the  an- 
and  bequeathed  his  personal  estate  and  his  real  estate  at  tuted  a  suit  for 
Boltly,  Yorkshire,  to  his  daughter  Ann,  whom  he  ap-  ^niinistra- 

pointed  his  executrix.  an  injunction 

and  receiver. 
The  Court 

In  1858,  Ann  Manners  married  the  Defendant  Mr.  ^W*" 

'  clared  the 

Johnson,  Plaintiffs  an- 

nuity a  charge 
on  the  real 

This  suit  was  instituted  in  December,  1858,  by  Mrs.  %&£"' 
Norman  and  her  children,  against  Mr.  and  Mrs,  Johnson  Plaintiff  to 
and  the  trustees  of  their  settlement.    The  bill  alleged  fondant's  costs 
that  the  debts  of  the  testator,  other  than  the  bond  debt,  ofsuit- 
had  been  paid  ;  that  the  annuity  had  been  duly  paid 
down  to  the  2nd  of  August  last;    that  the  personal 
estate  of  the  testator  had  long  since  been  spent  by  the 
Defendants,  and  that  there  were  now  no  assets  available 
for  the  payment  of  the  annuity,  except  the  real  estate. 


That  Mr.  and  Mrs.  Johnson  were  wasting  and  mis- 
applying the  real  assets,  and  that  by  a  deed,  dated 
in  August,  1858,  they  had   mortgaged  the  estate  for 

7,000/. 
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1860.       7,000/.  for  their  own  benefit,  and  conveyed  it  by  way  of 
Ng^"v"^      settlement  to  trustees,  with  a  power  of  sale. 

Norman 
v. 

Johnson.  The  bill  prayed  for  the  administration  of  the  real  and 
personal  estate,  and  that  a  sufficient  portion  of  the 
assets  might  be  set  apart  and  appropriated  to  answer 
the  annuity,  for  an  injunction  to  restrain  the  Defend- 
ants from  selling,  mortgaging  or  otherwise  disposing 
of  the  real  estate,  and  for  a  receiver. 

The  deeds  were  admitted,  and  the  Plaintiff  entered 
into  evidence  to  shew  that  the  Defendants  were  living 
in  an  extravagant  way,  and  far  beyond  their  means. 
The  Defendants  denied  this,  and  they  also  denied  that 
they  intended  to  sell  the  estate.  The  rental  was  657/.  a 
year. 

Mr.  R.  Palmer  and  Mr.  Freeling,  for  the  Plaintiff. 

Mr.  Speed,  for  the  trustees. 

Mr.  Selwyn  and  Mr.  Baggallay,  for  the  Defendants. 

King  v.  Malcott(a);  Read  v.  Blunt  (b);  Lenar  v. 
Mills  (c),  were  cited. 

The  Master  of  the  Rolls. 

All  I  can  do  is  to  declare  (rf)  that  the  real  estate  of  the 
testator  at  Boltby  will  become  liable  to  pay  the  3,000/., 
in  the  event  of  the  nonpayment  or  falling  into  arrear 
of  the  growing  payments  of  the  annuity  of  200/.  a  year 
secured  by  the  bond,  and  the  decree  may  then  be  regis- 
tered, so  as  to  secure  the  Plaintiffs.     But  the  annuity 

never 

(n)  9  Hare,  692.  (d)  See  15  £  16  Vict.  r.  86, 

{b)  5  Sim.  567.  *.  50. 

(c)  2  Sch.  $  Lef.  338. 
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never  having  been  in  arrear,  the  Plaintiffs  who  come 
merely  for  their  own  protection  must  pay  the  Defend- 
ants' costs. 

The  case  is  distinguishable  from  King  v.  Malcott, 
where  not  only  nothing  was  due,  but  there  was  no 
certainty  that  anything  would  ever  become  due. 


Norman 

v. 
Johnson. 


Note.— Reg.  Lib.  \&60,fol.  G57. 


GARRICK  v.  TAYLOR. 


Dec.  4. 


TN  October,  1843,   Mrs.  Gazebrook,  a  widow,  pur-  A.  purchased 
"*■     chased  fifty  shares   in   the  London  Joint   Stock  f^nutock 
Bank,  which   were   transferred  by  deed  to  her  and  bank> and  l,a* 
Frances  Leigh  a  distant  relative,  and  stood   m  their  ferred  into  the 
joint  names  in  the  bank  books.     Mrs.  Gazebrook  paid  J^S^J^ 
the  whole  consideration.  By  the  rules  of 

the  bank,  there 
was  to  be  no 

From  the  date  of  the  purchase  to  the  death  of  Mrs.  benefit  of  sur- 
Gazebrook,   the  dividends  were  paid   to   her  account  tween  share- 
with  the  western  branch  of  the  bank,  in  consequence- of  n°ld?rs-    B. 

.  survived  A.t 

a  letter  signed  by  her  and  Frances  Leigh,  so  directing  and  there 
*™  to  be  paid.  ^fn^hftt 

A.  intended 
Ten  of  the  shares  were  sold  in  1846,  for  152/.  and  beneficially 
the  purchase-money  was  carried  (o  the  same  separate  and  not  as 

._,_,_  trustee,  the 

account  of  Mrs.  Gazebrook.  Court  held 

that  the  legal 
title  was  com- 
Ml'S.  Gazebrook  died  in  1847.     After  her  death  the  plete  in  B., 

forty  shares  were  claimed  by  Miss  Leigh  by  survivor-  ^entitledto 

ship,  but  in  consequence  of  doubts,  her  right  was  never  tne  shares  by 

acknowledged.     She  died  in  1859.  ,   BUrvl?or8  "P" 


'O' 


Die  forty  shares  were  now  claimed  by  the  Plaintiff, 

the 
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I860.  the  executor  of  Mrs.  Gazebrooh,  on  the  one  hand,  and 
by  the  Defendant  Long,  the  executor  of  Miss  Leigh,  on 
the  other  hand.  This  suit  was  instituted  against  Taylor, 
the  public  officer  of  the  bank,  and  against  Long,  to  have 
the  Plaintiff's  right  declared,  and  for  a  transfer  of  the 
shares. 

The  following  are  the  clauses  of  the  deed  of  settle- 
ment of  the  bank  bearing  on  the  subject : — 

"  6th.  No  benefit  of  survivorship  shall  take  place 
between  the  shareholders ;  all  the  property  of  the  com- 
pany shall,  as  between  the  several  shareholders,  be 
deemed  personal  estate,  and  each  of  the  shareholders 
shall  be  entitled  to  and  interested  in  the  profits,  and 
liable  and  subject  to  the  losses  of  the  company,  in  pro- 
portion to  his  share  or  shares  in  the  said  capital  fund  or 
joint  stock. 

"53rd.  Where  shares  shall  be  vested  in  two  or 
more  persons,  jointly  or  in  common  or  otherwise,  such 
one  of  the  same  persons  or  of  the  survivors  of  them, 
whose  name  shall  stand  first  in  the  books  of  the  com- 
pany as  one  of  the  owners  of  such  shares,  or  the  sole 
survivor  of  such  two  or  more  persons,  shall  be  con- 
sidered and  deemed  the  sole  and  absolute  owner  thereof, 
for  all  the  purposes  of  voting  and  acting  as  a  share- 
holder. 

"  73.  The  person  in  whose  name  any  shares  shall 
stand  in  the  share  register  shall,  to  all  intents  and 
purposes  whatsoever  within  the  meaning  of  the  deed  of 
settlement,  be  deemed,  at  law  and  in  equity,  the  abso- 
lute sole  and  beneficial  holder  and  owner  of  such  shares, 
and  shall,  as  such,  be  the  only  person  known  to  or 
recognized  by  the  company  in  all  transfers,  notices, 
payments,  receipts  and  other  matters  relating  to  the 
same,  and  the  company  shall,  in  no  case,  be  bound  to 

notice 
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notice  or  be  affected  with  express  notice  of  any  trust  or 
equitable  charge  imposed  on  any  shares,  or  of  any  gift 
thereof,  by  way  of  legacy,  until  the  legatee  shall  have 
become  a  shareholder,  as  hereinafter  mentioned." 

• 

It  appeared  that  Mrs.  Gazebrook,  before  purchasing 
the  shares,  consulted  Mr.  Robinson,  a  former  manager 
of  the  bank,  as  to  the  mode  in  which  {hey  should  be 
purchased  or  transferred,  so  that  Frances  Leigh  should 
have  them  for  her  own  use,  if  she  survived  her.  Mrs. 
Gazebrook,  at  the  time,  stated,  that  her  wish  and  in- 
tention in  making  the  purchase  was,  that  the  shares 
would  go  or  belong  to  the  survivor  of  them.  Mr. 
Robinson  advised  her  that  the  best  way  would  be  to 
have  the  shares  transferred  into  their  joint  names,  and 
the  fifty  shares  were  thereupon  purchased  and  trans- 
ferred accordingly,  direct  from  the  vendor,  into  the 
joint  names  of  Mrs.  Gazebrook  and  Frances  Leigh  in 
the  proper  book  of  the  bank. 

Mr.  Selwyn  and  Mr.  G.  W.  Collins,  for  the  Plaintiff, 
argued,  first,  that  the  purchase-money  having  been 
paid  by  Mrs.  Gazebrook,  there  was  a  resulting  trust  in 
her  favor,  and  that  the  mode  of  dealing  with  the  divi- 
dends and  with  the  shares,  in  her  lifetime,  shewed  that 
Miss  Leigh  was  a  mere  trustee,  having  no  beneficial 
interest  in  the  shares. 

Secondly,  that  by  the  deed  of  settlement  of  the  bank 
there  was  no  benefit  of  survivorship  as  between  share- 
holders, and  that  the  legal  title  of  Miss  Leigh  was 
incomplete  and  could  not  be  perfected  by  the  Court  in 
favor  of  a  volunteer. 

Pearson  v.  The  Amicable  Assurance  Office  (a) ;  Searle 
v.  Law  (ft) ;  Donaldson  v.  Donaldson  (c),  were  referred  to.. 

Mr. 

(a)  27  Beat*.  229.  (()  15  $m.  $5.  (c)  Kay,  711. 

yoTi.  xxix — if  o 
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1860.  Mr.  R.  Palmer  and  Mr.  Pole,  for  Mr.  Long,  were 

v-^v-^/      not  heard. 

Garrick 

Taylor.  [The  Master  of  the  Rollb  :  I  cannot  get  over  the 

evidence,  which  is  conclusive.  I  am  satisfied  that  the 
gift  is  as  complete  as  a  transfer  of  stock,  and  that  the 
legal  interest  was  conveyed.  I  will  hear  Mr.  Lloyd  on 
behalf  of  the  bank.] 

Mr.  Lloyd  and  Mr.  E.  Charles,  for  the  bank. 


The  Master  of  the  Rolls. 

The  view  I  take  is  this: — that  the  transfer  is  complete, 
and  assuming  that  there  are  no  other  clauses  in  the 
deed  than  those  read  to  me,  I  think  that  the  sixth 
clause,  "  that  no  benefit  of  survivorship  shall  take  place 
between  the  shareholders,"  does  not  mean,  that  if  two 
buy  shares  in  their  names,  the  survivor  shall  not  be 
entitled  to  the  share,  but  that  as  regards  tne  com- 
pany, there  shall  be  no  resulting  trust  in  its  favor. 
The  company  may  be  right  in  requiring  the  legal  per- 
sonal representatives  of  the  deceased  to  consent  to  the 
payment  to  the  survivor;  but  if  that  consent  is  not 
obtained,  all  the  bank  could  do  would  be,  to  give 
notice,  that  if,  within  a  certain  time,  they  do  not  obtain 
an  order  of  Court  to  prevent  it,  they  will  pay  the 
dividends  to  the  survivor,  and  make  a  transfer  of  the 
shares  as  he  may  direct.  The  bank  has  no  interest  in 
the  shares,  further  than  to  take  care  that  the  persons 
really  entitled  should  have  them. 

I  think  that  in  this  case  the  legal  right  was  complete, 
and  that  if  Miss  Leigh  had  purchased  the  shares  and 
had  applied  to  this  Court  for  anything  additional,  her 
bill   would  have  been  dismissed,    there   being  really 

nothing 
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nothing  more  to  do.     On  this,  I  need  only  refer  to        1860. 
what  I  stated  in  the  case  of  Pearson  v.  The  Amicable 
Assurance  Office  (a). 

The  only  question,  therefore,  is,  who  is  the  person 
entitled  to  the  shares?  The  evidence  of  Mr.  Robinson 
is  this : — that  shortly  before  the  shares  were  bought, 
Mrs.  Gazebrook  applied  to  him  to  know  in  what  way 
she  could  purchase  them  so  as  to  give  a  beneficial 
interest  by  survivorship  to  Miss  Leigh,  for  whom  she 
entertained  a  great  affection  and  treated  as  a  relative. 
He  told  her  the  mode  of  doing  it,  and  she  adopted  his 
advice.  If  a  purchase  be  made  by  one  in  the  name  of 
another,  the  presumption  is  that  the  latter  is  a  trustee 
for  the  person  who  pays  the  money,  unless  the  parties 
stand  in  the  relation  of  parent  and  child ;  if  a  pur- 
chase be  made  by  the  parent  in  the  joint  names  of  the 
parent  and  child,  it  creates  no  resulting  trust,  but  is  an 
advancement.  It  is  a  common  way  to  evade  legacy 
duty,  and  is  frequently  resorted  to  for  that  purpose. 

In  this  case,  it  is  impossible  to  get  over  the  evidence 
of  Mr.  Robinson,  that  the  purchase  was  not  made  in  the 
name  of  Miss  Leigh  as  a  trustee.  I  must  declare  the 
Defendant  entitled,  and  direct  a  transfer  of  the  shares 
to  him  after  deducting  the  costs. 

(a)  27  Beav.  229. 
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1860. 


T     „  MORLEY  v.  CLAVERING. 

Nov,  7. 
The  Defendant  npHE  Plaintiffs,  being  possessed  of  three  leasehold 
a  contract  to  houses  in   Pimlico,  instructed  an  auctioneer  to 

purchase  lease-  seJ1  them      0n  the  25th  of  November,  1859,  the  De- 

hoids,  after  his 

solicitor  had  fend  ant,  Mr.  Clavering,  offered  to  purchase  them.    The 

leases    Vie  lea9es  were  examined  on  the  8th  of  December,  by  the 

intended  to  clerk  of  the  Defendant's  solicitor,  who  took  notes  of  the 

perty  to  a  contents,  and  on  the  same  day,  the  Defendant's  solicitor 

purpose  which  wrote  to  the  auctioneer,  that  "on  looking  over  the  lease, 

it  turned  out  ° 

was  prohibited  he  found  the  contents  of  so  special  a  nature,  that  he 
H  ^ihat*"  cou^  not  advise  hi8  client  to  take  the  premises,  and  that 
whether  the      he  had  written  for  instructions." 

vendor  knew 
the  purchaser's 

intention  or  On  the  13th  of  December,  the  Defendant's  solicitor 

chaser  was""  himself  inspected  the  leases,  and  he  afterwards  signed 

bound  spe-  an  agreement  on  behalf  of  the  Defendant  to  purchase 

perform  his  the  leases  for  600/.     On  the  24th  of  December,  the 

contract  Defendant  declined  to  complete,  because  the  covenants 

On  a  decree  ... 

for  specific  "  were  most  restrictive  and  against  the  trades  which 
Iu2^  to°f  wou,d  be  carried  on  on  the  P^mises." 

purchase  a 

lijnmeitwas  The  vendors  filed  their  bill  in  February,  1860,  for 
ordered  to  be    the  specific  performance  of  the  contract. 

antedated,  so 
as  to  bear  date 

on  the  day  on       The  Defendant  resisted  the  performance.    He  said 

which  the  con-  . 

tract  ought  to  that  the  premises  had  been  taken  for  the  purpose  of 
have  been  per-  opening  an  establishment  for  lectures  on  dancing  and 

music,  and  as  a  place  of  public  amusement,  similar  to 
St.  James9  Hall,  Piccadilly,  under  the  title  of  "  St. 
James'  Hall  and  Restaurant" 

That  the  partition  between  the  three  houses  had  been 

taken 
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taken  down  for  the  purpose  of  uniting  them  into  one,        I860. 

and   that  the  landlord  had  given  notice  to  reinstate 

them,  and  to  put  the  premises  into  repair ;  and  that  if 

not  done  before  the  25th  of  March,  an  eviction  would    Clavhmno. 

take  place,  and  the  leases  be  forfeited. 

He  said  that  the  covenants  in  the  leases  entirely 
prevented  the  premises  being  used  for  the  purposes  of 
the  establishment  intended  (meaning  used  for  the  trade 
of  a  victualler). 

The  Defendant  attempted  to  make  out  that  the 
auctioneer  and  the  Plaintiffs  knew  that  the  Defendant 
made  the  purchase  with  the  intention  of  carrying  on  the 
restaurant,  which  was  prohibited  by  the  lease;  they, 
however,  said,  that  they  understood  it  was  to  be  used  as 
"&  dancing  academy  and  a  concert  room."  The  Court 
however  decided  on  the  assumption  of  their  knowledge 
(see  post,  p.  86). 

Mr.  -R.  Palmer  and  Mr.  C.  C  Barber,  for  the  Plain- 
tiffs, argued  that  the  Defendant  had  not  only  constructive 
but  actual  notice  of  the  covenants,  and  could  not  now 
object  to  them.  That  a  purchaser  could  not  object  to 
a  title  to  leaseholds  on  the  ground  of  restrictive  cove- 
nants, if  he  had  perused  the  leases,  and  that  it  was  fot* 
the  Defendant  and  not  the  Plaintiff  to  determine  whether 
the  lease  suited  the  purposes  to  which  he  intended  to 
apply  the  premises. 

Mr.  Selwyn  and  Mr.  Hetherington,  for  the  Defendant, 
argued,  that  the  Plaintiff  and  his  agents  knew  the 
purpose  for  which  the  Defendant  had  purchased  the 
property,  and  that  it  could  not  be  so  used,  in  consequence 
of  the  restrictive  covenants,  and  that  they  must  have 
known  that  the  Defendant  was  contracting  under  a 

mistake 
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MoRLET 
V. 

Clavsrimg. 


mistake  and  ought  to  have  cautioned  him.  That  it  was 
a  settled  rule  of  equity  not  to  enforce  a  contract  entered 
into  by  mistake,  especially  where  the  vendor  was  cogni- 
zant of  the  error.  Besides  this,  that  the  property  was 
liable  to  a  forfeiture  in  consequence  of  acts  done  prior 
to  the  contract. 

Orosvenor  v.  Green  (a) ;  Flight  v.  Barton  (6) ;  Dar- 
lington v.  Hamilton  (c) ;  Nouaille  v.  Flight  (d)9  were 
cited. 

The  Master  of  the  Rolls. 

I  think  there  is  no  defence  to  this  suit,  and  that  the 
Plaintiff  is  entitled  to  a  decree  for  specific  performance. 
The  case  is  this : — Three  leases  of  three  houses  in 
Pimlico  were  advertized  to  be  sold  by  the  Plaintiff. 
The  purchaser,  by  his  agent,  carefully  inspected  all  the 
leases,  knew  what  the  covenants  were,  and  the  amount 
of  knowledge  in  this  respect  was  common  to  both 
parties.  Knowing  the  contents  of  the  leases,  the  De- 
fendant, by  his  solicitor,  executes  a  contract  for  pur- 
chasing them,  and  now  he  asks,  that  he  may  not  be 
compelled  to  perform  his  contract,  on  the  ground  that 
the  covenants  of  the  leases  are  different  from  what  he 
thought,  and  do  not  enable  him  to  effect  the  object  he 
had  in  view,  and  that  the  vendor  knew  to  what  purpose 
it  was  his  intention  of  using  the  premises. 

Suppose  this  to  be  so,  still  both  parties  were  on  an 
equal  footing,  each  knew  the  contents  of  the  deeds  and 
the  effect  of  the  covenants  contained  in  them.  It  is  not 
the  duty  of  the  vendor  to  say  to  the  purchaser,  "  You 
will  not  be  able  under  these  covenants  to  effect  your 
object ;  it  is  for  the  purchaser  to  ascertain  for  himself 
whether  what  he  purchases  will  answer  his  purpose.  It 
is  impossible  to  get  out  of  a  contract  by  saying,  "  I  told 

the 

(a)  &  Jar.  (N.  S.)  117.  (c)  1  Kay,  550. 

(ft)  3  Myl.  $  K.  282.  (d)  7  Beav.  521. 
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the  vendor  what  my  intention  was,  and  he  failed  to  give 
me  his  opinion,  derived  from  information  which  was 
common  to  both,  that  I  could  not  carry  my  intention 
into  effect.  In  every  case,  a  purchaser  has  some  private 
reason  for  purchasing  and  also  for  changing  his  mind 
afterwards,  when  he  does  so. 
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Clavering. 


The  purchaser  says  that  he  may  be  prevented  carry- 
ing his  intentions  into  effect,  by  reason  of  being  com- 
pelled to  build  party  walls,  which  will  prevent  the 
premises  being  used  for  purposes  he  intended.  He 
knew,  when  be  entered  into  the  contract,  that  be  might 
be  called  on  at  any  time  to  do  so ;  it  is  just  as  remote 
at  present  as  it  was  then,  and  it  is  probable,  that  if 
the  rent  be  paid  and  the  premises  put  in  repair,  he  will 
not  be  interfered  with.  It  is  impossible  to  say, "  I  mis- 
understood the  matter,"  he  may  have  made  a  mistake 
in  law,  but  if  he  has,  it  will  not  affect  his  liability 
to  perform  his  contract. 

He  says,  that  one  covenant  prohibits  the  sale  of 
provisions  as  a  victualler,  but  bis  own  solicitor  himself 
examines  the  leases,  and  after  that  he  enters  into  con- 
tract. Flight  v.  Barton  and  the  other  cases,  where 
the  purchaser  did  not  inspect  the  deed,  but  relied  on 
the  statement  of  strangers,  have,  therefore,  no  applica- 
tion. I  am  of  opinion  that  the  Plaintiff  is  entitled  to 
a  decree  for  specific  performance* 


On  a  motion  to  add  to  the  decree,  on  the  24th  of 
January,  1861,  it  was  ordered,  that  the  assignment  of 
the  leases  should  bear  date  the  10th  of  January,  1860, 
the  day  on  which,  according  to  the  terms  of  the  con- 
tract, it  ought  to  have  been  completed.  See  Rankin  v. 
Lay  (a). 

(a)  Qjur.  (N.  S.)685. 
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Dec.  8. 

A  testator, 
subsequently 
to  the  Wills 
Act,  gave  to 
A.  B.  the 
house  she 
lived  in  and 
grass  for  a 
cow  in  Gill 
Field.    Held, 
that  she  took 
an  estate  in 
fee  simple  in 
the  house,  and 
the  right  of 
pasture  of 
a  cow  during 
her  pleasure. 
A  testator 
devised  all  the 
estates  before 
specified  to 
his  sister's 
11  family,"  and 
proceeded 
thus :— "  I 
give  to  J.  R.  D. 
(who  was  the 
sister's  son) 
my  Dalton 
estate,  and  the 
rest  to  be  sold 
and  divided 
equally." 
Held,  that 
the  children 
of  the  sister, 
including 
J.  ft.  D.,  took 
the  produce  of 
the  sale 
equally. 


REAY  v.  RAWL1NSON. 

npHE  testator   Thomas  Fisher  by  his  will,  dated  in 
**•      December,  1838,  gave  as  follows : — 

"  I  give  to  my  niece  Jane  Malcolmson  the  house  she 
lives  in,  and  grass  for  a  cow  in  Gill  Field*  I  give  to 
my  grandson  Robert  Town  my  estate  at  Dallon  and  at 
Barrow"  &c.  &c.  "during  his  life,  and  then,  at  his 
death,  to  the  lawful  heirs  of  his  body ;  if  no  issue,  I 
give  all  to  my  sister  Ann's  family.  I  give  to  Joseph 
Rawlinson  my  Dalton  estate,  and  the  rest  to  be  sold 
and  divided  equally." 

The  testator  died  shortly  after,  in  1839. 

Jane  Malcolmson,  at  the  date  of  the  testator's  will  and 
at  his  death,  lived  in  a  messuage  or  dwelling-house  and 
premises  belonging  to  the  testator,  situate  on  the  north 
side  of  the  main  street  in  the  town  of  Dalton,  in  the 
county  of  Lancaster,  with  the  onset  and  a  small  garden 
(now  a  yard)  behind  the  same.  Gill  Field  was  an  in- 
closure  of  copyhold  ground  containing  about  two  and 
a  half  acres,  part  of  Dalton. 

The  testator's  sister  Ann  [Rawlinson]  had  seven 
children,  namely,  one  son,  Joseph  Rawlinson,  and  six 
daughters. 

Robert  Town  died  in  1849,  without  having  had  any 
issue,  thereupon  several  questions  arose.  First,  what 
interest    Jatie    Malcolmson    took    under    the    devise* 

Secondly, 


Keay 

V. 
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Secondly,  in  what  manner  the  family  of  the  testator's        I860. 

sister  took  ;  and,  thirdly,  whether  Joseph  participated 

in  the  produce  of  the  sales  of  the  real  estates  directed 

to  be  sold.  Rawlinbon. 

Mr.  Selwyn  and  Mr.  Pole,  for  the  Plaintiffs,  the 
daughters  of  Ann  llawlinson,  and  their  husbands. 

Mr.  Renshaw  for  Joseph  Rawlinson.  Although  the 
Wills  Act  (7  Will.  4  &  1  Vict.  c.  26)  applies,  still  Jane 
Mulcolmson  takes  for  life  only,  for  "a  contrary  intention 
does  appear.1'  The  testator  intended  to  give  her  the 
right  of  personal  occupation  of  the  house  she  lived  in, 
with  the  means  of  keeping  a  cow  during  her  life,  in 
the  nature  of  a  cow  pasture  or  cattle  gate  in  Gill  Field, 
which  was  part  of  Dalton,  The  grass  for  a  cow  was  a 
mere  easement,  and,  being  created  de  novo,  required 
words  of  limitation  to  extend  it  beyond  the  life  of  the 
devisee,  as  in  Nichols  v.  Hawhes  (a),  where  an  annuity 
was  given  by  will  since  the  Statute  of  Wills,  without 
words  of  limitation,  charged  on  real  estate,  and  it  was 
held,  that  it  was  not  perpetual  but  for  life  only. 

Secondly.  Joseph  is  entitled  to  one-sixth  of  the  estate 
directed  to  be  sold,  in  addition  to  the  Dalton  estate. 
The  only  persons  amongst  whom  it  is  to  be  divided  is 
the  "  family"  of  the  sister,  of  whom  Joseph  was  one. 

Mr.  Follett  and  Mr.  Walford,  for  Jane  Malcolmson, 
argued  that  she  took  the  fee  in  the  house,  and  that  the 
interest  in  the  house  and  in  the  pasture  in  Gill  Field 
were  co-extensive,  and  that,  therefore,  she  was  entitled 
for  ever  to  such  a  share  in  the  field  as  was  necessary 
for  the  support  of  a  cow. 

Mr. 

(a)  10  Hare,  342. 
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I860*  Mr.  22,  Palmer  and  Mr.  Chapman,  for  the  heir  at  law. 

Reay 

Rawlinson.       The  Master  of  the  Rolls. 

I  do  not  feel  much  difficulty  in  this  case.  If  I  adopted 
Mr.  Watford's  argument  I  should  cut  down  the  estate 
in  the  house  to  a  life  interest,  because  I  find  something 
to  shew  that  the  testator  did  not  intend  to  give  a  fee 
in  the  Gill  Field.  But  I  do  not  think  that  grass  for 
the  cow  was  necessary  for  the  enjoyment  of  the  house, 
or  that  the  extent  of  interest  in  the  one  is  governed  by 
the  other.  I  am  of  opinion,  that  Jane  Malcolmson 
took  a  fee-simple  in  the  house,  and  an  easement  in  Gill 
Field  so  long  as  she  pleased  for  grass  for  a  cow. 

Secondly.  I  concur  with  Mr.  Renshaw  that  there  is  a 
devise  to  Joseph  of  the  Dalton  estate,  and  that  the 
rest  of  the  estate  is  to  be  sold  and  divided  equally 
between  the  family,  including  Joseph  as  well  as  the 
other  children  of  Ann  Rawlinson. 
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PETO  v.  HAMMOND.  Nov- 19- 

Dec.  6. 

TN  1851!  the  Plaintiffs  gold  and  conveyed  some  pieces  The  Plaintiffs 
A    of  land   at  North  Woolwich,  to  trustees,  for  a  y^*™' 
building  society.    The  purchase-money  was  not  paid,  lan.<*  to  * 
but  the  Plaintiffs  retained  an  equitable  mortgage  on  the  ciety,  retaining 
land  for  the  amount.  an  equitable 

mortgage  on  it 
for  the  pur- 

The  land  was  divided  into  lots  and  sold  to  the  mem-  ThTlondwai 
bers  for  building  purposes.    The  Defendant  Hammond  divided  and 
purchased  twelve  lots  which  had  been  conveyed  to  him ;  jjle  members. 
and  the  Defendant  Browne  purchased  three  lots  which  BeU,  that  the 

iiii  *  i  •  mi  ii     Plaintiffs  could 

had   also  been   conveyed  to  htm.      They  were  both  not  maintain 
members  of  the  building;  society  and  cognizant  of  the  f  *UIt  a£ain8t 

°  J  °  the  purchasers 

proceedings.  The  society  had  been  ordered  to  be  wound  of  some  of  the 

lots  to  recover 
UP#  their  debt,  in 

the  absence  of 

This  suit  was  instituted  by  the  vendors  against  Ham-  onfe  other6" 
mond,  Browne  and  the  Official  Manager,  to  recover  the  fob- 
balance  of  the  purchase-money  still  remaining  due  on 
the  equitable  mortgage,  and  the  bill  prayed  "  that  in 
default  of  payment,  the  hereditaments  purchased  by  and 
conveyed  to  the  Defendants,  respectively,  might  be  sold, 
and  the  proceeds  of  such  sale  applied  in  or  towards 
satisfaction  of  what  shall  be  found  due  to  the  Plain* 
tiffs." 


The  Defendants  objected  that  the  purchasers  of  the 
other  lots  were  necessary  parties. 

Mr.  Selwyn  and  Mr.  Southgate,  for   the  Plaintiffs, 
argued,  that  they  were  entitled  to  some  relief  against 

the 
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1860.  the  Defendants,  and  that  as  the  difficulties  in  making 
all  the  other  purchasers  parties  were  insuperable,  the 
objection  ought  not  to  be  allowed. 


Hammond. 


Mr,  -R.  Palmer  and  Mr.  Haig,  for  Hammond  and 
Browne,  insisted  that  the  purchasers  of  the  other  lots 
were  necessary  parties,  in  order  that  a  complete  decree 
might  be  made;  and  that  it  was  contrary  to  equity,  to 
make  the  lots  purchased  by  the  Defendants  alone  bear 
the  whole  mortgage  debt 

Palk  v.  Clinton  (a) ;  Osbourn  v.  Fallows  (&),  were 
cited. 

Mr.  Lloyd,  for  the  Official  Manager. 

The  Master  of  the  Rolls. 

I  am  bound  by  the  forms  of  the  Court,  and  though 
the  Court,  where  it  can  do  substantial  justice,  is  disin- 
clined to  allow  objections  for  want  of  parties,  still  I  am 
satisfied  that  a  Plaintiff  cannot  come  to  realize  his 
securities  piecemeal. 

The  cause  must  stand  over  with  liberty  to  amend  as 
the  Plaintiffs  may  be  advised. 

(a)  12  Vcs,  58,  59.  (6)  1  Rust.  $  My  I.  742. 
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In  re  DAVIES'  WILL. 

Dec.  8. 

THE  testator/ Henry  Davies,  made  his  will,  dated  in  Bequeathe- 
tween  mid 
March,  1857,  whereby,  after  some  specific  de-  amongst  all 

vises,  he  disposed  of  his  property  as  follows :—  ^MiT^ tlie 

As  to  all  the  rest,  residue  and  remainder  of  his  real  children  of 
and  personal  estate,  of  what  nature  and  kind  soever  and  deceased  and 
wheresoever,  the  testator  gave,  devised  and  bequeathed  Henry  T.t  in 

'  .  .    co,uftl  "hares. 

the  same  upon  trust,  with  all  convenient  speed  after  his  Held,  that  all 
decease,  to  convert  into  money  all  such  parts  of  his  real  Thomag  a'nd  of 
and  personal  estate  as  should  not  consist  of  money,  and  Henry  took' 
make  sale  and  absolutely  dispose  of  his  said  real  estate,  lapito%n&  not 
for  the  most  money  that  could  be  obtained  for  the  same,  pertfirpes,  and 
And  he  directed  that  his  said  trustees  should  stand  himself  took 
possessed  of  the  whole  of  the  said  moneys  to  be  pro-  notD1D8* 
duced  by  such  sales  and  conversions,  in  the  first  place, 
to  pay  all  his  just  debts  and  funeral  expenses,  and  any 
mortgages  affecting  the  same  hereditaments,  and  after 
payment  thereof,  to  pay  certain   legacies,  and  after 
payment  of  the  before-mentioned  debts  and  legacies, 
the  said  testator  directed  his  trustees  and  executors  to 
divide  all  the  remainder  of  his  real  and  personal  estate, 
after  such  payments  as  aforesaid,  between  and  amongst 
all  and  every  the  child   or  children,  both  sons  and 
daughters,  of  Thomas   Taylor  late  of  Mancel,  farmer, 
deceased,  and  Henry  Taylor  of  Hereford,  butcher,  in 
equal  shares  and  proportions.     And  the  testator  ap- 
pointed the  Petitioners  executors  of  his  will. 

The  testator  died  in  April,  1857,  and  the  clear  residue 
consisted  of  1,940/.  and  a  small  reversionary  real  pro- 
perty called  Pistol  Gwyn, 

Thomas 
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1860.  Thomas  Taylor  had  six  children  and  Henry  had  four 

v^s^^^       children. 

In  re 
Davies* 

Will.  This  was  a  special  case,  which  proposed  the  following 

questions  for  the  opinion  of  the  Court : — 

Whether  Henry  Taylor  is  entitled,  under  the  will,  to 
any,  and  if  any,  to  what  share  of  or  in  the  sum  of 
1,940/.  14.?.  3d.  and  of  or  in  the  proceeds  of  the  sale  of 
Pistol  Givyn. 

Whether  all,  or  any,  and  which  of  the  children  of 
Henry  Taylor,  are  or  is  entitled,  under  the  will,  to  any 
and  what  share  of  and  in  the  sum  of  1,940/.  14*.  3d. 
or  of  and  in  the  proceeds  of  the  sale  of  Pistol  Givyn, 

Whether  the  1,940/.  lis.  3d.  and  the  proceeds  of  the 
sale  at  Pistol  Gwyn  are  distributable  amongst  the 
persons  entitled  thereto  in  equal  shares,  per  capita,  or 
whether  thje  children  of  Thomas  Taylor  are  entitled  to 
one  moiety  tHereof,  in  equal  shares  amongst  themselves, 
and  Henry  Taylor  or  his  children  is  or  are  entitled  to 
the  other  moiety  thereof, 

Mr.  Blackmore  for  the  Petitioners  the  trustees. 

Mr.  Rendall,  for  the  children  of  Thomas  Taylor, 
argued  that  the  fund  was  divisible  between  the  children 
of  Thomas  and  of  Henry  per  capita,  each  taking  one- 
tenth.  That  the  case  was  governed  by  the  last  decision 
in  Mason  v.  Baker  (a),  where  there  was  a  bequest  of 
residue  "  to  all  the  children  of  my  brother  R.  and  my 
sister  M.,  to  be  equally  divided  between  them,  share 
and  share  alike."  12.  and  M.  having  equal  legacies  in 
a  former  part  of  the  will,  and  there  being  nothing  in  the 

context 

(«)  2  Kay  $  J.  567. 
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context  from  which  an  intention  could  be  inferred  that       I860. 

M.  was  personally  to  take  an  equal  share  in  the  residue 

with  the  children  of  12.,  this  construction  was  rejected, 

and  the  gift  was  held  to  pass  the  residue  to  the  children 

of  72.  and  the  children  of  M.  in  equal  shares.    He  also 

referred  to  Baker  v.  Baker  (a) ;  Doe  d.  Hayter  v.  Join- 

ville  (6) ;  Peacock  v.  Stockford  (c). 

Mr.  Selwyn,  for  the  children  of  Henry  Taylor,  argued 
that  the  division  of  the  fund  ought  to  be  per  stirpes,  so 
that  the  four  children  of  Henry  would  take  a  moiety 
between  them. 

Mr.  Follett,  for.  Henry  Taylor,  argued  that  he,  and 
not  his  children,  was  entitled,  under  the  terms  of  this 
gift,  and  that  the  point  had  been  expressly  decided  in 
Lugar  v.  Harman  (d),  which  was  the  case  of  a  bequest 
of  a  residue  to  be  divided  equally  "amongst  all  the 
children  of  my  late  cousin  E.  L.  and  my  cousin  P.  F., 
and  their  lawful  representatives ;"  and  it  was  held  to  be 
a  bequest  to  the  children  of  E.  L.  and  to  P.  F.  himself, 
and  not  to  the  children  of  P.  F. 

The  Master  of  the  Rolls,  after  referring  to  the  case 
of  Lugar  v.  Harman,  and  Mason  v.  Baker,  held,  that 
all  the  children  of  Thomas  Taylor  and  Henry  Taylor 
took  per  capita. 

(a)  6  Hare,  269.  (c)  3  Be  G.t  M.  $  G.  7.3. 

(b)  3  FMtt,  172.  (d)  I  Cos,  250. 

Note.— lleg.  Lib.  l&G0,fol.  24G3. 
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NORMAN  v.  KYNASTON. 

Nov.  10, 12. 
A  testatrix,  by  fTlHE  testatrix  died  in  1795.     By  her  will,  she  be- 

he^^siduebe-  queathed  as  follows  :— 

tween  A.  and 

dead,  she,  by        "  After  all  my  debts  and  legacies  are  paid,  I  desire 

a  codicil,  gave  my  fortune  may  be  divided    between   Cant.   Richard 

her  residue  J  J  l 

between  A.       Norman,  esq.,  and  my  god-daughter  Ann  Kynaslon" 

and  C,  "  for 
the  use  of  their 

children,  and,       She  then  appointed  two  "  trustees  to  Capt.  Richard 

when  thev 

come  of  age,     Norman,  to  pay  him  half-yearly  his  share  of  my  for- 

to  have  settled    « nnp  »» 
upon  them."      lUn6' 
She  added, 

"  I  mean  A.  is      By  a  codicil  she  expressed  herself  as  follows  :— 

to  share  my 

fortune  with  / 

?"'*  J?eP'  "  Since  I  wrote  my  will  my  god-daughter  is  dead ; 

tnat  A*  $  in— 

terest  was  only  therefore  [after]  all  my  debts  and  legacies  are  paid,  I 

tiheextentof  desire  my  fortune  to  be  divided  between  my  nephew 

the  trust  in  Richard  Norman,  esq.  [meaning  Capt.  Richard  Nor- 

children  and  man]  ftnd  my  son-in-law  Thomas  Kynaston,  esq.,  for 

this  trust  fail-  the  use  of  their  children,  and  when  they  come  of  age,  to 

death  without  have  settled  upon  them,  share  and  share  alike :  I  mean 

ever  having  Richard  Norman,  esq.,  (my  niece's  brother,)  that  is  to 

had  issue,  that  .  . 

a:$  repre-       share  my  fortune  with  my  son-in-law  Thomas  Kynaston, 

sentatives  » 

were  entitled     es(l' 
to  a  moiety  of 

By  the  decree  made  in  1798,  it  was  declared,  that 
by  the  codicil,  one  moiety  of  the  clear  residue  of  her 
personal  estate  belonged  to  her  nephew  Capt.  Richard 
Norman,  in  trust  for  his  children,  or  such  of  them  as 
should  be  living  when  the  eldest  of  such  children  should 
attain  twenty-one ;  and  that  the  other  moiety  belonged 

to 
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to  her  son-in-law   Thomas  Kynaston,  in  trust  for  his       I860. 

children,  or  such  of  them  as  should  be  living  when  the 

eldest  of  such  children  should  attain  twenty-one ;  and 

that  the  interest  of  such  clear  residue  ought  to  be  ap-     K^astoh. 

plied  for  the  benefit  of  such  children,  respectively,  until 

one  of  them  should  attain  the  said  age ;  with  liberty  of 

any  party  interested  to  apply,  and  the  dividends  were 

directed  to  be  accumulated. 

Capt.  Richard  Norman  died  in  1837  without  having 
had  any  issue. 

A  moiety  of  the  fund,  which  had  accumulated  since 
1798,  was  now  claimed,  first,  by  the  representatives  of 
Capt.  Richard  Norman;  secondly,  by  the  next  of  kin 
of  the  testatrix ;  and  thirdly,  by  the  children  of  Thomas 
Kynaston, 

Mr.  Lloyd  and  Mr.  Waley,  for  the  testatrix's  next  of 
kin.  There  is  a  total  intestacy  as  to  this  moiety  of  the 
residue.  The  codicil  revoked  the  will  and  made  Capt. 
Richard  Norman  a  mere  trustee  for  his  children.  This 
gift  failed  and  there  is,  therefore,  a  resulting  trust  for 
the  next  of  kin.  The  intention  was  to  substitute  the 
latter  instrument  for  the  former;  Duffield  v.  Duf- 
field  (a);  Kidd  v.  North  (fi) ;  Boulcott  v.  Boukott  (c). 

• 

Mr.  R.  Palmer  and  Mr.  Druce  for  the  Kynastons. 

The  Master  of  the  Rolls  :  I  think  they  are  ex- 
cluded by  the  decree. 

Mr.  Selwyn  and  Mr.  W.  P.  Murray  for  the  repre- 
sentatives of  Capt.  Richard  Norman,    There  is  an  ab- 
solute 

(a)  3  b!%h(N.  S.)  261.        (6)  2  Pkill.  91.         (c)  2  Drewry,  25. 
VOL.  XXIX— I.  H 
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solute  gift  by  the  will  which  can  only  be  taken  away  by 
clear  and  unequivocal  words  in  the  codicil;  Doe  d. 
Hearle  v.  Hicks  (a);  Butler  v.*  Greenwood  (b). 

It  is  an  established  rule  not  to  disturb  the  dispositions 
of  the  will,  further  than  is  absolutely  necessary  for  the 
purpose  of  giving  effect  to  the  codicil;  Jarman  on 
Wills  (c).  Here  the  absolute  interest  is  only  cut  down 
for  the  sake  of  the  children,  to  be  applied  by  their 
father  for  their  use  until  twenty-one  and  then  to  be 
settled.  Subject  to  their  rights  the  gift  to  their  father 
remained  unrevoked. 

Mr.  Lloyd  in  reply. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that,  upon  the  construction  of  the 
will  and  codicil,  Capt.  Richard  Norman  is  entitled,  and 
that  his  rights  are  not  varied  by  the  decree,  on  which 
I,  in  the  first  instance,  entertained  considerable  doubt. 
The  words  of  the  will  are  these,  and  on  them,  standing 
by  themselves,  I  think  there  can  be  no  question  but 
that  he  took  an  absolute  interest: — "I  desire  my  fortune 
may  be  divided  between  Capt.  Richard  Norman,  esq., 
and  my  god-daughter  Ann  Kynaston"  Then  comes  the 
codicil  in  these  words:— "I  desire  my  fortune  to  be 
divided  between  my  nephew  Richard  Norman,  esq., 
and  my  son-in-law  Thomas  Kynaston,  esq.,  for  the  use 
of  their  children,  and  when  they  come  of  age  to  have 
settled  upon  them  share  and  share  alike :  I  mean 
Richard  Norman  is  to  share  my  fortune  with  my  son- 
in-law."  She  still  considers  that  some  beneficial  in- 
terest is  in  Capt.  Richard  Norman.     I  look  at  it  in  the 

same 

(a)  8  Bing.  475.  (c)  Vol.  1,  p.  146  (2nded.) 

(b)  22  Bern.  300.  V 
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same  way  as  if  she  had  said  in  her  will,  "  I  give  one- 
half  my  residue  to  Richard  Norman/9  and  in  the  latter 
part  of  her  will  had  said,  "  I  desire  that  the  share  of 
Richard  Norman  shall  be  in  trust  for  his  children.** 
There  would,  no  doubt,  be  a  trust  for  his  children,  but 
if  he  has  no  child,  it  does  not  take  away  or  revoke  the 
gift  to  him,  and  unless  there  be  an  express  revocation 
I  am  of  opinion  it  is  only  revoked  pro  tanio  in  favor  of 
his  children  (a). 
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The  decree,  at  one  time,  appeared  to  me  to  introduce 
some  question  as  to  whether  a  different  construction 
was  not  thereby  put  on  these  instruments.  But  the 
effect  of  it  is,  that  the  fortune  belongs  to  him  subject 
to  the  trust,  and  when  the  trust  is  performed,  or  can- 
not be  performed,  it  still  belongs  to  him.  It  is  true 
the  dividends  were  ordered  to  be  impounded,  and  con* 
sistently  with  the  view  I  take,  the  dividends  ought  to 
have  been  paid  to  him  if  he  had  applied  for  them,  but 
I  do  not  find  that  this  question  was  ever  discussed  or 
determined  by  the  Court  I  consider  the  decree  to 
leave  entirely  open  the  question,  whether,  on  the  failure 
of  the  trust,  the  property  belongs  to  Richard  Norman, 
or  whether  the  gift  to  him  was  revoked  and  falls  into 
residue. 

I  am  of  opinion  that  there  is  an  absolute  gift  to  him, 
which  is  afterwards  taken  away  from  him,  only  to  the 
extent  of  the  beneficial  gift  to  his  children,  and  that 
when  that  fails,  the  moiety  still  belongs  to  him,  and 
that  the  decree  is  consistent  with  that  view  of  his. 
rights. 

(a)  See  the  cases  cited  10  Beav.  202. 

_  ■  ...■-■  .  .  — — 

Note. — Affirmed  by  the  Lordt  Juttices,  18  Jan.  1861. 
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COOKE  v.  WILTON. 

Dee.  14,  18. 

In  1856  an       TN  1856  and   1857  respectively,  Anne  Hailing  bor- 

mortgage  was  rowed  tw0  8ums  of  200*-  and  16(M->  and  to  Becure 

created,  and  in  them  she  deposited  the  title  deeds  of  some  freehold 
transferred  to  property  at  Gloucester,  and  agreed,  in  writing,  to  execute 
the  Plaintiffs,    a  mortgage  of  it  to  secure  the  money. 

who  made  °  °  J 

further  ad* 

varices,  and  In  1858,  the  Plaintiffs  had  lent  Anne  Hailing  912. 10*., 

legal  mortgage  and  on  the  1st  of  July,  they  obtained  a  transfer  of  the 
1  ft*6  m  jnth*  *wo  Pr'or  equitable  mortgages,  then  amounting  to 
Held,  that  the  368/.  4s.  Anne  Hailing  at  the  same  time  signed  a 
JSJfiJ?  memorandum,  by  which  she  declared,  that  the  368/.  4*. 
a  charge  and  the  money  due  to  or  to  be  advanced  by  the  Plain- 

gisfered  judg6"  ^s  should  be  a  charge  on  the  property. 

ment  obtained 

against  the  The  pIaintiffg  advanced  further  sums,  and  on  the 

mortgagor  two  ' 

days  before  the  29th  of  September,  1858,  Anne  Hailing  conveyed  the 
their  subse-  legBl  estate  *n  the  property  to  the  Plaintiffs,  subject  to 
quent  ad-  redemption  on  payment  of  520/.,  the  aggregate  of  the 
hon&fide  and    moneys  due. 

without  notice 

mentV"  g"  The  Plaintiffs  instituted  this  suit  against  the  heir  of 

Anne  Hailing  and  against  Mr.  Wilton  to  foreclose  the 
mortgage. 

The  Defendant  Wilton  had,  on  the  29th  of  June, 

1858, 

Dates. 

1857 1     '    *    *    *     ^ultA^le  mortgage. 

1858,  June  29  .    •    Defendant's  judgment. 

1858,  July  1     .    .    Transfer  of  mortgage  to  Plaintiffs  and 

further  advances  made. 
1858,  Sept.  29  .    •    Legal  mortgage  to  Plaintift. 
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1858,  obtained  a  judgment  for  638/.  12*.  lOd.  against  I860. 
Anne  Hailing,  which  he  had  duly  registered,  and  this 
judgment  had  thus,  under  the  1  &  2  Vict.  c.  1 10,  become 
a  charge  on  the  real  estate  of  Anne  Hailing.  Mr.  Wilton  Wiltoh. 
insisted  that  he  had  priority  over  all  advances  made  by 
the  Plaintiffs  subsequent  to  the  date  of  the  judgment, 
and  that  the  Plaintiffs  had  notice  of  the  judgment  when 
they  had  made  their  subsequent  advances.  But  the 
Plaintiffs  insisted  that  they  did  not  know  of  the  judg- 
ment until  March,  1869. 

Mr.  R.  Palmer  and  Mr.  Bevir,  for  the  Plaintiffs, 
argued  that  the  Plaintiffs  had  no  notice  of  the  judg- 
ment, and  having  obtained  the  legal  estate,  were  entitled 
to  retain  it  until  repaid  all  their  advances  made  on  the 
security  of  the  estate. 

Mr.  Selwyn  and  Mr.  Dickinson,  for  the  Defendant 
Wilton,  argued,  first,  that  the  evidence  shewed  that  the 
Plaintiffs  had  notice  of  the  judgment  at  the  time  they 
made  the  further  advances,  and  that  then  it  was  clear 
that  the  judgment  had  priority  over  the  further  advances. 
Secondly,  that  the  act  of  1  &  2  Vict.  c.  1 10,  s.  13,  gave 
the  Defendant  a  legal  charge  over  the  property  of 
the  judgment  debtor,  and  that  the  subsequent  convey- 
ance, in  September,  1858,  only  passed  to  the  Plaintiffs 
the  interest  which  the  grantor  had,  namely,  the  fee, 
subject  to  the  statutory  charge  in  respect  of  the  judgment 
debt.  Besides  this,  that  the  11th  section  of  the  1  &  2 
Vict.  c.  110,  entitled  the  judgment  creditor  to  execution 
of  all  the  lands  of  the  debtor,  and  by  the  5th  section 
of  the  subsequent  act  (2  &  3  Vict.  c.  11)  it  is  provided, 
"  that  as  against  purchasers  and  mortgagees  without 
notice  of  any  such  judgments,"  Sec.,  "none  of  such 
judgments/9  Sec,  "  shall  bind  or  affect  any  lands/' 
Sec,  "  further  or  otherwise  or  itaore  extensively,  in  any 

respect, 
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1860.       respect,  although  duly  registered,  than  a  judgment  of 

# 

one  of  the  superior  courts  aforesaid,  would  have  bound 
such  purchaser  or  mortgagee  before  the  said  act  of  the 
first  and  second  years  of  the  reign  of  her  present 
majesty,  where  it  had  been  duly  docketed  according  to 
the  law  then  in  force.'9  That  therefore  the  right  to 
extend  one-half  of  the  land  was  not  taken  away,  and, 
at  all  events,  that  the  legal  estate  was  subject  to  the 
previous  judgment,  to  the  extent  of  one-half  the  estate. 
That  the  effect  of  the  latter  statutes  was  to  give  an  addi- 
tional remedy.  They  cited  Prideaux  on  Judgments  (a); 
Dart's  Vend,  and  Pureh.  (jb). 

Mr.  Osborne,  for  the  other  Defendant. 

The  Master  of  the  Rolls  :  I  think  that  the  alleged 
notice  is  not  proved. 

Mr.  R.  Palmer,  in  reply  on  the  other  point.  The 
equitable  mortgagee  had  a  right  to  call  for  the  legal 
estate,  and  having  obtained  it,  it  was  a  protection  for 
all  the  other  advances  made  without  notice  of  the 
judgment. 

The  Master  of  the  Rolls. 

Dec.  18.  The  question,  in  this  case,  arises  thus :— Prior  to  the 

29th  of  June,  1 858,  Anne  Hailing  had  borrowed  368/.  4«. 
from  Ann  Broughton,  on  deposit  of  title  deeds.  On 
the  29th  of  June,  1858,  the  Defendant  registered  a 
judgment  for  638/.  12*.  10<2.  against  Anne  Halting. 
Two  days  afterwards,  91/.  10*.  more  was  advanced  by 
the  Plaintiffs,  who  paid  off  Ann  Broughton,  and  became 
equitable  mortgagees  on  the  whole  property  for  the 
whole  459/.  14*.  Some  further  sums  were  advanced  by 
them,  and  a  legal  mortgage  was  executed  to  them  for 
520/.,  on  the  29th  of  September,  1858. 

Thd 

(a)  Page  108.  (6)  Page  448  (2nd  ed). 
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The  first  question  raised  was,  whether  these  two  Plain-        ]  860. 
tiffs  had  notice  of  the  Defendant's  judgment  when  they 
advanced  their  money,  but  I  expressed  my  opinion, 
at  the  hearing,  that  the  Defendant's  evidence  failed  on 
this  point 

On  that,  Mr.  Setwyn  suggested  that  a  question  of 
some  interest  and  difficulty  might  arise,  as  to  whether 
the  conveyance  of  the  29th  of  September,  1858,  con- 
veyed more  than  the  mortgagor  had  to  convey,  and 
consequently,  whether  the  conveyance  of  September,- 
1858,  must  not  be  treated  as  subject  to  the  judgment 
obtained  by  the  Defendants  and  registered  in  June, 
1858. 

But,  on  consideration,  I  think  that  this  question  does 
not  arise.  I  concur  in  and  adopt  the  argument  of  Mr. 
Palmer,  that  the  equitable  mortgage  and  memorandum 
of*  deposit  of  the  15th  March,  1856,  gave  to  Ann 
Broughton,  and  to  all  persons  claiming  through  or  under 
her,  a  right  to  have  a  legal  mortgage  of  the  property 
affected  by  the  equitable  mortgage,  and  of  which  the 
title  deeds  had  been  deposited,  and  that  consequently, 
the  legal  estate,  when  conveyed,  must  be  considered  to 
have  reference  back  to  the  date  of  that  security,  when 
given,  and  that  all  sums  properly  advanced  are  included 
in  it;  and  if  this  be  so,  then  the  mortgagee  is  entitled 
to  make  use  of  the  legal  estate  so  obtained  to  protect 
him  not  only  for  the  amount  due  at  the  date  of  the  de- 
posit, but  for  any  further  or  subsequent  advance  made 
by  him  on  the  security  of  the  same  property,  bond  fide, 
and  without  notice  of  any  prior  charge,  on  the  principle 
of  the  doctrine  which  is  usually  called  tacking* 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
usual  decree. 
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1861. 


Jan.  19,  21. 

•   Feb.  8. 

Conditions  of 
sale  provided, 
that  if  the  pur- 
chaser should 
insist  on  any 
requisitions, 
which  the 
vendor  might 
be  unable  or 
unwilling  to 
remove  or 
comply  with, 
the  vendor 
might,  if  he 
should  think 
fit,  annul  the 
sale.    The 
purchaser, 
having  made 
some  requi- 
sitions, the 
vendor,  with- 
out answering 
any,  rescinded 
the  contract. 
Held,  that  he 
ought  to  have 
answered 
them,  and 
having  done 
so  after  a  suit 
by  the  pur- 
chaser for 
specific  per- 
formance, and 
the  Plaintiff 
having  ac- 
cepted the 
title,  a  decree 
was  made 
against  the 
vendor  for 
specific  per- 
formance, 
with  costs* 


TURPIN  v.  CHAMBERS. 

f\N  the  30th  of  April,  I860,  the  Plaintiff  purchased  at 
^^  an  auction  two  plots  of  freehold  building  land  at 
Wimbledon  for  37/.  The  conditions  of  sale  provided,  that 
an  abstract  of  the  vendor's  deed  of  conveyance,  dated 
the  28th  of  January,  1854,  should  be  delivered  to  the 
purchaser,  but  "  the  earlier  title  of  the  land  should  not 
be  called  for  or  enquired  into/9  The  5th  condition  pro- 
vided that  the  purchaser  should  send  his  objection  aud 
requisition,  within  seven  days  from  the  delivery  of  the 
abstract,  and  it  proceeded  thus : — "  And  if  any  pur- 
chaser shall  insist  on  any  objections  or  requisitions  as 
to  the  title  to  any  lot,  or  the  evidence  thereof,  or  as  to 
the  right  or  title  of  the  vendor  to  sell  or  convey  the 
same,  which  the  vendor  may  be  unable  or  unwilling  to 
remove  or  comply  with,  the  vendor  may  (if  he  shall  think 
fit)  by  notice  in  writing"  &c.  "  annul  the  sale,  and  shall 
thereupon  return  to  the  purchaser  his  deposit,  but  with- 
out any  interest,  costs  of  investigating  the  title,  or  other 
compensation  or  payment  whatever." 

An  abstract  was  furnished,  upon  which  the  Plaintiff 
made  seven  requisitions  ;  whereupon,  on  15th  of  June, 
the  vendor's  solicitors,  without  answering  any  of  the  re- 
quisitions, wrote  to  say,  that  their  client,  being  unable 
to  comply  with  the  requisitions,  annulled  the  sale. 

The  Plaintiff  insisted  that  the  Defendant  had  no  right 
to  rescind  the  contract,  and  he  gave  notice,  that  unless 
the  requisitions  were  answered  in  a  week,  he  would  take 
proceedings  to   compel   a  specific  performance.     No 

answer 
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answer  having  been  given!  he  instituted  this  suit 
against  the  vendors  on  the  6th  of  July,  1860,  for  a 
specific  performance. 

The  Plaintiff  by  his  bill  insisted,  "  that  the  fifth  con- 
dition did  not  relieve  the  Defendant  from  the  duty  of 
answering  the  requisition  to  the  best  of  his  ability; 
and  that  until  such  answers  had  been  given,  and  the 
Plaintiff  should  have  had  an  opportunity  of  accepting 
or  refusing  such  title  and  conveyance,  as,  upon  those 
answers,  the  Defendant  could  make,  the  Defendant  had 
not  the  power,  under  the  condition  or  otherwise,  of  re- 
scinding the  contract.  And  further,  that  the  allegation 
in  the  Defendant's  solicitor's  letter  of  the  15th  day  of 
June,  1860,  that  the  Defendant  was  unable  to  comply 
with  the  requisitions,  was  not  an  answer  to  the  requisi- 
tions or  any  of  them. 

The  Plaintiff  alleged  that  he  had  always  been  ready 
and  willing,  and  thereby  offered,  to  perform  his  part 
of  the  agreement,  on  having  such  a  title  to  and  con- 
veyance of  the  estate,  as  the  Defendant  could,  under 
the  circumstances,  make  to  him  ;  the  Plaintiff  being 
willing  and  thereby  offering  to  withdraw  any  objection, 
either  to  title  or  conveyance,  which  the  Defendant 
might  be  really  unable  to  remove,  unless  at  considerable 
expense  or  trouble*  Nevertheless  the  Plaintiff  insisted 
that  he  was  entitled  to,  and  to  the  benefit  of,  such 
answers  to  his  said  requisitions  as  the  Defendant  could, 
without  great  expense  or  trouble,  make  to  the  same, 
and  among  other  purposes,  for  the  purpose  of  enabling 
him,  the  Plaintiff,  to  obtain  as  complete  a  title  to  and 
conveyance  of  the  estate  and  premises,  as  the  circum- 
stances of  the  case  would  admit  of. 


1861. 


Mr.  Follett  and  Mr.  Joyce,  for  the  Plaintiff,  argued, 

that 
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1861.  that  the  vendor  was  bound  to  answer  these  requisitions, 
in  order  to  enable  the  purchaser  to  determine  whether 
he  would  take  such  a  title  as  the  vendor  could  give  him. 

They  cited  Greaves  v.  Wilson  (a) ;  Page  v.  Adams  (b) ; 
Jenkins  ▼.  Jones  (c). 

Mr.  R.  Palmer  and  Mr.  F.  Webb  for  the  Defendant, 
argued,  that  as  the  Plaintiff  required  a  strict  legal  title, 
and.  as  considerable  difficulty  and  expense  would  be 
occasioned  to  the  vendor,  who  was  unable  to  make  out 
a  strict  title,  he  was  justified,  by  the  express  terms  of 
the  contract,  in  refusing  to  incur  further  expense,  and 
in  rescinding  the  contract. 

They  cited  Hoy  v.  Smythies  (d). 

The  Mastbh  of  the  Rolls  thought  that  the  vendor 
must  answer  the  requisitions  in  the  best  way  he  could, 
and  that  it  would  be  then  for  the  Plaintiff  to  say, 
whether  he  would  accept  such  title  as  the  Defendant 
could  give  him.  He  directed  the  cause  to  stand  over 
for  that  purpose. 


Feb.  8.  The  requisitions  being  answered,  the  Plaintiff  ac- 

cepted the  title,  and 

The  Mastbr  of  the  Rolls  made  a  decree  against  the 
Defendant  for  specific  performance  with  costs. 

(a)  25  Bar*.  290.  (c)  2  Gifard,  99. 

(6)  4  Beat.  269.  (</)  22  Beav.  510. 
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HARRIS  v.  HARRIS.  (No.  1.) 

Jan,  12. 

rpWO  questions  arose  in  this  case,  A  power  to 

-*-  invest  trust 

_,.      __,  .     </in  funds "  upon 

The  PJaintitrs  marriage  settlement  gave  a  power  to  the  security  of 
•the  trustees  to  lay  out  and  invest  the  trust  funds,  which  the  fundi  of 

J  '  any  company 

was  in  the  following  terms : —  incorporated 

by  act  of  par- 

"  Upon  trust  to  lay  out  and  invest  the  said  monies  in  Hament"  does 
any  of  the  parliamentary  stocks  or  public  funds  of  ^^J^, 
Great  Britain,  or  upon  government  or  real  securities  in  ment  in  pre- 
England  or  Wales,  and,  from  time  to  time,  to  alter,  ^"  ghares." 
vary  and  transpose  the  same  for  and  into  other  stocks,     A  trustee 

_._..-..,  .      took  the  bene- 

funds  and  securities  of  a  like  nature,  or  upon  security  fit  of  the  In- 
of  the  funds  of  any  company  incorporated  by  Act  of  w1  ^n*iA?V^" 
Parliament,  when  or  so  often  as  they  or  he  should  was  a  good 
tWnkfit."  ££* 

Amongst  other  securities,  the  trustees  invested  part  of 
the  trust  funds  in  "  Cheat  Northern  Preference  Shares" 
at  5/.  per  cent.,  redeemable  at  10/.  per  cent,  premium. 
The  Plaintiff  insisted  that  this  investment  was  not  war* 
ranted  by  the  power. 

The  second  question  was  this:*— The  bill  was  filed  on 
the  21st  of  April,  I860,  and  in  June,  I860,  Mr.  Wells, 
one  of  the  trustees  of  the  marriage  settlement,  took  the 
benefit  of  the  Insolvent  Debtors  Act. 

The  bill  prayed  that  new  trustees  might  be  appointed, 
and  it  stated  the  insolvency  of  Mr.  Wells  by  amendment. 

Mr.  iZ.  Palmer  and  Mr*  Beavan  for  the  Plaintiff. 

First, 
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1861.  First,  the  investment  is  not  on  the  security  of  the  funds 
of  the  Great  Northern  Railway,  but  it  is  a  purchase  of 
shares  in  that  undertaking,  and  therefore  unauthorized 
by  the  power.  Secondly,  the  Defendant  Wells,  having 
taken  the  benefit  of  the  Insolvent  Act,  ought  to  be 
removed,  the  cestui*  que  trust  are  entitled  to  the  security 
of  a  solvent  trustee. 

Mr.  Shapter  and  Mr.  .Vance  for  Mr.  Wells,  con- 
tended that  the  investment  was  authorized,  the  prefe-- 
rential  shareholders  having  a  primary  security  on  the 
undertaking;  Henry  v.  The  Great  Northern  Railway 
Company  (a).  Secondly,  that  the  mere  fact  of  a  trustee 
having  been  an  insolvent  or  bankrupt,  was  not,  of  itself, 
a  sufficient  reason  for  removing  him ;  In  re  Bridgman(b). 

Mr.  FoUett,  Mr.  Lonsdale,  Mr.  Wichens,  Mr.  Druce 
and  Mr.  Hawkins  appeared  for  other  parties. 

The  Master  of  the  Rolls  as  to  the  first  point  sug- 
gested that  it  was  the  difference  between  advancing 
money  on  the  security  of  a  partnership  and  of  becoming 
a  partner  in  the  concern.  As  to  the  second  he  said  it 
would  be  more  satisfactory  if  the  trustee  would  volun- 
tarily resign. 


The  Master  of  the  Rolls. 

Jan.  12.  With  regard  to  these  preferential  shares  in  the  Great 

Northern  Railway  Company,  in  which  part  of  the 
trust  fund  is  invested,  there  can  be  no  question,  in  my 
opinion,  but  that  it  was  an  improper  investment.  It  is 
not  an  investment  upon  the  security  of  the  funds  of  the 
railway  company,  as  debentures  would  be,  but  it  is  in 

fact 

(a)  I  DcGti  Sf  Jonet,  606.  (b)  1  Drew.  £  8m.  164. 
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fact  embarking  the  trust  funds  in  the  speculation  of  the 
railway.  It  may  be  thought,  by  some  persons,  that  no 
great  amount  of  risk  is  incurred  thereby,  but  it  is  clear 
that,  under  the  terms  of  this  settlement,  it  was  an  im- 
proper sort  of  investment,  the  interest  being  only  secured 
on  the  profits  of  the  concern. 


1861, 


The  Plaintiff  seeks  to  remove  the  trustee,  because, 
since  the  institution  of  this  suit,  he  has  become  an 
insolvent  debtor  and  passed  through  the  Insolvent 
Debtors'  Court,  and,  in  my  opinion,  the  Plaintiff  is 
entitled  to  have  that  done,  although  the  trustee  objects 
to  it  on  the  ground  that  he  is  related  to  the  children. 


Generally  speaking,  when  these  cases  occur,  the 
trustee,  who  never  derives  any  benefit,  but  incurs  a 
considerable  amount  of  risk  from  the  office,  upou  the 
slightest  intimation  from  the  Court,  which  is  always 
unwilling  to  make  any  hostile  determination  against 
him,  says,  "  If  you  wish  me  to  retire,  I  do  not  wish 
to  remain ;  all  1  have  done  in  this  matter,  which  was 
purely  gratuitous,  has  been  for  your  benefit.  I  do  not 
wish  to  give  my  services  any  longer,  if  you  do  not  wish 
to  have  them."  I  should  have  wished  that  this  trustee 
had  adopted  that  course,  and,  if  he  wishes  it,  I  will 
now  allow  it  to  be  stated  in  the  decree  that  he  re- 
quested to  be  no  longer  continued  a  trustee,  but' if  not 
he  must  be  removed. 
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Jan.  11,  12. 

Trustees  had, 
by  mistake, 
paid  to  A.  B. 
(one  of  the 
cestui*  que 
trutt)  a  por- 
tion of  the 
trust  funds  to 
which  he  was 
not  entitled. 
In  a  suit  by 
another  party 
interested 
against  A.  B. 
to  make  him 
refund : — 
Held,  that  the 
Statute  of 
Limitations 
w£s  inappli- 
cable; that  he 
was  bound  to 
repay,  though 
more  than  six 
years  had 
elapsed,  and 
that  all  his  in- 
terest in  the 
trust  fund  was 
liable  to  make 
good  the 
amount. 


HARRIS  v.  HARRIS.    (No.  2.) 

TTY  the  settlement  executed  on  the  marriage  of 
*~*  Mr.  and  Mrs.  Harris,  the  trustees  were  to  transfer 
5,000/.  Consols,  part  of  the  wife's  fortune,  to  Mr.  Harris 
for  his  own  use. 

In  March,  1848!  the  trustees,  in  lieu  of  transferring 
5,000/.  Consols  to  Mr,  Harris,  by  mistake  sold  out 
sufficient  to  raise  the  sum  of  5,000/.  sterling,  which  they 
paid  to  him.  He  thereby  received,  out  of  the  trust 
funds,  1,170/.  Consols  more  than  he  was  entitled  to. 

This  suit  was  instituted  in  April,  1860,  to  compel 
Mr.  .Harm  to  restore  the  1,170/.  Consols  which  he  had 
received  in  excess  of  his  rights. 

Mr.  R.  Palmer  and  Mr.  Beavan  for  the  Plaintiff. 


Mr.  Fottett  and  Mr.  Lonsdale  for  Mr.  Harris  insisted 
that  the  claim  was  barred  by  the  Statute  of  Limitations, 
for  the  rights  of  the  Plaintiff  were  only  through  the 
trustees,  and  that  their  claim  was  in  respect  of  a  simple 
contract  debt  for  money  paid  under  a  mistake,  and  was 
barred  by  the  statute. 


The  Master  of  the  Rolls. 

Jan.  12.  I  forbear  to  notice  very  fully  the  argument  for  the 

defence,  except  to  say  that  I  must  dissent  from  it.  It 
is  not,  in  my  opinion,  correct  to  say,  that  you  cannot 
recover  from  a  person  who  has  received  a  trust  fund 

the 


CASES  IN  CHANCERY. 


Ill 


the  money  improperly  paid  him,  except  through  the 
instrumentality  of  the  trustees.  And  further,  I  dissent 
from  the  argument,  that  being  so  treated  and  considered 
as  a  mere  simple  contract  debt  between  him  and  the 
trustees,  the  Statute  of  Limitations  would  apply.  Ac- 
cording to  my  experience!  and  to  the  practice  which 
I  have  always  known  adopted,  any  member  of  a  family 
who  has  obtained  possession  of  a  trust  fund  has  been 
compelled  to  repay  it  at  any  distance  of  time,  if  there, 
have  been  no  improper  laches  on  the  part  of  the  person 
who  sought  to  recover  it.  There  have  been  no  im- 
proper laches  in  this  case,  and,  therefore,  I  am  of 
opinion  that  Mr.  Harris  is  liable  to  repay  the  1,1 17L 
Consols,  and  that  this  Court  has  power  to  lay  hold  of 
any  interest  of  his  in  the  trust  funds  for  the  purpose  of 
enforcing  that  repayment. 


1861. 


HOLDSWORTH  v.  GOOSE. 

npHIS  was  a  special  case,  which  stated,  that  on  the 
"*"  marriage  of  Buxton  Kenrick  with  Elizabeth 
Charlotte  Shell,  a  settlement,  dated  the  21st  February, 
1827,  was  executed,  whereby  one-third  of  a  real  estate 
was  conveyed  to  trustees  in  trust,  to  permit  the  same 
'  to  be  received  by  Mr.  Kenrick  during  his  life,  to  and 
for  his  own  personal  use  and  benefit,  but  not  by  his 
assigns,  and  not  to  be  charged,  assigned,  or  disposed  of 
or  anticipated  by  him  the  said  Buxton  Kenrick  in  any 
manner  whatsoever.  And  from  and  immediately  after 
his  decease,  or  if  he  should,  at  any  time  during  his  life, 
make,  do  and  execute  any  act,  deed,  matter  or  thing 
whatsoever,  whereby,  or  by  reason,  or  by  means 
whereof,  such  rents  and  profits,  or  any  part  thereof, 
should,  during  his  life,  be  assigned,  charged,  encum- 
bered or  otherwise  anticipated,  then  and  in  either  of 

the 


Jan*  16. 

A  power  of 
■ale  over  a 
settled  estate 
was  given  to 
trustees,  at  the 
request  and  by 
the  direction 
of  the  tenant 
for  life.    The 
tenant  for  life 
became  bank- 
rupt    Held, 
that  the  power 
was  not  extin- 
guished, but 
that,  with  the 
assent  of  the 
tenant  for  life 
and  his 


signees,  a 
perfect  title 
could  be  made 
under  the 
power. 
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1861.  the  said  events,  and  immediately  thereupon,  upon  fur- 
ther trust  to  pay  the  income  to  Mrs.  Kenrick  for  her 
separate  use  for  life,  with  remainder  to  the  children  of 


HOLDSWOBTH 
V. 


Goose.       the  marriage. 


The  settlement  contained  a  power  for  the  trustees, 
"  at  the  request  and  by  the  joint  direction  of  Mr.  and 
Mrs.  Kenrick,  during  their  joint  lives/'  to  sell  the  one- 
third  of  the  real  estates,  and  they  were  to  hold  the 
produce  on  similar  trusts. 

Mr.  Kenrick  became  bankrupt  in  April,  1856,  and 
assignees  were  appointed. 

On  the  2nd  March,  1860,  the  trustees  and  the  owners 
of  the  other  two-thirds  of  the  estate  sold  it  to  the  De- 
fendant Joseph  Goose,  upon  the  joint  request  in  writing 
of  Mr.  and  Mrs.  Kenrick.  Mr.  Goose  desired  to  com- 
plete his  purchase,  but  was  advised,  that  in  consequence 
of  the  bankruptcy,  Mr.  Kenrick  could  not  properly  give 
the  consent  and  direction  required  by  the  settlement  to 
be  given  for  the  exercise  of  the  power  of  sale  therein 
contained,  and  that,  therefore,  the  power  could  not  be 
properly  and  effectually  exercised,  and  that  a  good  title 
could  not  be  made  to  the  one-third  of  the  hereditaments ; 
and  he  therefore  refused  to  complete  his  purchase. 

Mr.  and  Mrs.  Kenrick  were  desirous  that  the  sale  to 
the  Defendant  should  be  completed. 

The  assignees  also  desired  the  sale  to  be  completed, 
and  for  that  purpose  were  willing  to  execute  a  request 
and  direction  to  the  trustees  to  exercise  the  power  of 
sale,  or  to  concur  in  or  confirm  the  sale. 

The  questions  submitted  to  the  Court,  on  this  special 
case,  were  as  follows : — 

1,  Whether  the  power  of  sale  contained  in  the  said 

settlement 
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settlement  was  or  was  not  extinguished  by  the  bank-        1860. 

ruptcy  of  Mr.  Kenrick  ?  **~ks+** 

Holdrworth 
v. 
2.  Whether  the  request  and  direction  given  by  Mr.        Goose. 

and  Mrs.  Kenrick  were  or  were  not  sufficient  to  enable 
the  Plaintiffs  (notwithstanding  the  bankruptcy)  to  ex- 
ercise the  power  of  sale  contained  in  the  settlement,  and 
whether  the  Plaintiffs  could,  either  with  or  without  the 
consent  and  direction  of  the  assignees,  make  a  good 
title,  and  effectually  convey  the  same  to  the  Defendant? 

Mr.  Shapter  and  Mr.  Dickinson  for  the  Plaintiffs,  the 
trustees  of  the  settlement. 

Mr.  Bovill  for  the  Defendant,  the  purchaser. 

Warburton  v.  Farn(a),  Jones  v.  Winwood(b)  and 
Walmesly  v.  Butterworth  (c)  were  cited. 

The  Master  of  the  Rolls. 

I  think  the  power  of  assenting  to  the  sale  remains  in 
the  husband ;  the  case  is  exactly  like  Walmesley  v. 
Butterworth.  A  sale  by  the  trustees,  at  the  request  and 
by  the  direction  of  Mr.  and  Mrs.  Kenrick,  and  with  the 
consent  of  the  assignees,  will  give  a  perfect  title  to  the 
purchaser,  with  which  no  one  claiming  under  the  settle- 
ment can  afterwards  interfere. 

The  result  is,  that  I  must  answer  the  first  question  in 
the  negative  and  the  second  in  the  affirmative. 

(a)  16  Sim.  625.'  (c)  Coote  on  Mortgage*,  App. 

(6)  10  Sim.  150.  698  ('2nd  edit.). 
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Nov.  24. 

Property  was 
settled  on 
John  Garner 
of  Sam  bourne 
and  Elizabeth 
his  wife  and 
her  children. 
There  was  a 
person  named 
John  Garner 
of  Sum  bourn, 
whose  wife 
was  Hannuht 
hut  they  were 
not  related  to 
the  settlor. 
There  was 
also  a  William 
Garner  of 
Beoley,  whose 
wife  was 
Elizabeth,  and 
she  was  a 
niece  of  and 
intimate  with 
the  settlor. 
Held,  that  the 
latter  were 
intended. 


GARNER  v.  GARNER. 

/"\N  the  4th  of  November,  1816,  Thomas  Townsend 
^-^  made  a  voluntary  surrender  of  a  copyhold  pro- 
perty held  of  the  manor  of  Sambourn,  to  the  use  of 
himself  for  life,  with  remainder  to  his  brother-in-law, 
John  Omen,  for  life,  and  "  after  his  decease  to  the  use 
of  John  Garner,  of  Sambourn  aforesaid,  yeoman,  and 
Elizabeth  his  wife,  during  their  joint  lives,  and  after 
the  decease  of  either  of  them,  to  the  use  of  the  survivor 
of  them  and  his  or  her  assigns  for  the  term  of  his  or 
her  natural  life,  and  from  and  after  the  decease  of  the 
survivor  of  them,  to  the  use  of"  two  trustees  and  their 
heirs,  in  trust  to  sell  and  pay  and  divide  the  money 
unto  and  amongst  all  the  children  "of  the  said  Eliza- 
beth Garner"  and  William  Green  equally. 

The  settlor's  family  consisted  of  his  sister  Elizabeth 
(the  wife  of  John  Owen),  his  sister  Sarah  (a  person  of 
weak  intellect),  bis  niece  Elizabeth  (the  wife  of  William 
Garner,  of  Beoley)  and  her  children  and  William  Green 
(the  son  of  a  deceased  sister). 

By  this  suit  a  question  was  raised  as  to  who  was 
intended  by  the  gift  to  the  children  "of  the  said  Eliza- 
beth Garner y  There  was,  at  the  date  of  the  surrender, 
a  John  Garner,  of  Sambourn,  whose  wife  was  named 
Hannah ;  but  they  were  hot,  in  any  way,  related  to  the 

settlor. 

« 

But  there  was  a  William  Garner,  of  Beoley,  whose 
wife's  name  was  Elizabeth.  She  was  the  niece  of  the 
settlor,  and  took  care  of  and  supported  the  settlor's 

imbecile 
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imbecile  sister  Sarah,  and  the  settlor  was  on  terms  of       I860, 
intimacy  with  her  and  her  husband. 

William  and  John  Garner  were  brothers. 

The  settlor,  Thomas  Townsend,  died  in  1816,  John 
Owen  in  1831,  and  Elizabeth  Garner  in  1855,  Hannah 
Garner  in  1854.  The  question  then  arose  as  to  the 
rights  of  the  children. 

Mr.  R.  Palmer  and  Mr.  Ince  for  the  Plaintiffs,  the 
children  of  Elizabeth,  cited  Bemasconi  v.  Atkinson  (a); 
Blundell  v.  Gladstone  (&). 

Mr.  Lloyd  and  Mr.  Bevir,  for  the  children  of  Hannah, 
cited  Holmes  v.  Cttstance  (c) ;  Adams  v.  Jones  (d). 

Mr.  Eddis,  for  the  customary  heir  of  the  settlor,  argued 
that  the  gift  was  void  for  uncertainty.  He  cited  Drake 
▼.  Brake  (e). 

Mr.  Bowring  and  Mr.  Rowcliffe  for  other  parties. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  upon  the  construction  of  the 
instrument  the  niece  Elizabeth  and  her  children  are 
entitled.  I  do  not  think  it  necessary  to  go  through  the 
parol  evidence,  which  is  admissible  in  evidence,  because 
this  is  a  case  in  which  the  parol  evidence  shows  the 
ambiguity  arising  upon  the  name  and  description  of  the 
parties.  The  gift  is  to  the  children  of  Elizabeth  the 
wife  of  John  Garner,  of  Sambourn,  and  there  is  no  such 
person  as  Elizabeth  the  wife  Qf  John,  but  there  is  an 

Elizabeth 


(a)  10  Hare,  345. 
(6)  1  Phill.  279. 
(c)  12  Vet.  279. 


(d)  9  Hare,  485. 

(e)  25  Beav.  643 ;  S  H.  of  L. 
Cat.  172. 
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Elizabeth  the  wife  of  William  and  Hannah  the  wife  of 
John.  I  am  to  determine  which  of  these  persons  he 
meant,  and  if  I  cannot  come  to  a  conclusion  the  pro- 
perty is  undisposed  of  and  passes  to  the  customary  heir. 


I  think  there  is  sufficient  in  the  document  and  the 
parol  evidence,  which  I  think  is  admissible,  to  enable 
me  to  determine  the  point.  The  gift  is  this : — [see  ante, 
p.  114.]  The  question  is,  "who  are  the  children  of  the 
said  Elizabeth  Garner?9*  You  must  refer  to  the  former 
part  of  the  instrument  and  you  find  that  they  are  the 
children  of  Elizabeth  the  wife  of  John  Garner,  of  Sam- 
bourn.  There  is,  strictly  speaking,  no  such  person,  and 
if  I  could  not  go  beyond  that,  I  should  consider  the 
property  undisposed  of.  But  I  find,  from  the  parol 
evidence,  that  the  settlor  had  a  niece  of  the  name  of 
Elizabeth  Garner,  with  whom  he  was  in  the  habit  of 
associating  and  who  took  care  of  his  sister  Sarah,  who 
was  in  a  state  of  mental  imbecility,  and  that  the  other 
person,  Hannah  Garner,  was  no  connection  at  all  of  the 
settlor.  I  think  that  this  is  sufficient  to  shew  that 
Elizabeth  the  niece  was  meant. 

It  is  admitted  that  the  cases  do  not  assist  us  much, 
but  this  principle  is  established  by  them : — that  prima 
facie  the  right  name  is  to  govern,  and  that  the  falsa 
demonstrate  is  not  to  take  away  the  Veritas  nominis. 
Here  you  have  the  verum  nomen  "  Elizabeth  Garner," 
which  is  an  accurate  description  of  the  niece,  and  he 
describes  her  as  the  wife  of  a  person  of  whom  she  was 
not  the  wife. 


I  think  the  children  of  Elizabeth  Garner  the  niece 
were  intended,  and  I  will  make  a  declaration  accordingly. 
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HOLDEN  v.  WEBBER  and  COWDY.  Nov.  22,  23, 

24. 

TN  June,  1858,  the  Plaintiff  Holden,  an  iron  and  brass-  A.%  a  oontrac- 
A     founder  at  Birmingham,  entered  into  a  contract  °Q  ^ilway, 
with   Messrs.  Peto  fr  Beits,  the  contractors  for  the  employed  B.t 

.as  his  agent, 

East  Suffolk  Railway    Company,  for  the  erection  of  to  get  a  sub- 
signal-posts  and  signals  and  the  necessary  buildings  5ontraclor to 

o         r  o  j  &    do  a  portion  of 

connected  therewith ;  and  it  being  more  advantageous  the  works. 
for  the   Plaintiff  to   contract   for   the   wood-work  in  acco*dingiy ' 
London,   he  employed   Mr.   Cowdy,  as  his  agent,  to  entered  into 

a  contract 

procure  tenders.  wilh  c.    An 

allowance  of 
.  .  -  &l  Per  cent* 

Cowdy  entered  into  negotiation  with  Webber  alone  for  was  made  by 
the  wood-work,  and  after  a  correspondence  and  personal  ^'^  ^'  worfc 
explanations  between  the  Plaintiff  and  Cowdy  as  to  the  bad  been 
terms,  the  Plaintiff  was,  on  the  18th  of  June,  informed  gjed  a  b'nj  * 
of  the  terms  of  the  proposed  contract,  and  he  sanctioned  against  B.  and 
and  approved  of  it.     Accordingly,  on  the  30th  of  June,  back  the  com- 
1858,  Cowdy,  on  behalf  of  the  Plaintiff,  entered  into  a  $j^±^f 
written  binding  contract  with  Webber  for  the  perform-  could  not  be 
ance  of  that  part  of  the  contract.  amdnst'c.*8 

and  it  was  also 

After  Webber  had  completed  the  work,  he  applied  to  agam8t  b. 
the  Plaintiff  for  payment  of  the  balance  claimed  to  be  without  costs, 

.  ,  on  the  ground 

due  (528/.).     Disputes  took  place,  during  which,  as  the  that  such  an 
Plaintiff  alleged,  he  for  the  first  time  discovered  that  J^"^  ^ 
there  had  been  a  collusive  arrangement  between  his  agent  the  Plaintiff 
Cowdy  and  Webber.    Webber  sued  Holden  at.  law  for  the  JJ^e^cted  on 
balance,  and  Holden  filed  his  bill  against  Cowdy  and  j*.  and  must 

have  known 

Webber  for  an  injunction  and  relief,  alleging  that  they  wnat  had 
had  colluded  to  defraud  him ;  that  Webber  furnished  occurred. 
Cowdy  with  a  pretended  tender  for  the  works,  at  prices 

very 
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1860.  very  much  greater  than  Cowdy  ought,  in  the  perform- 
ance of  his  duty  as  the  Plaintiff's  agent,  to  have  con- 
tracted to  pay,  and  than  Webber  could  have  procured  in 
Webber,  the  ordinary  course  of  business.  That  Cowdy  pretended 
to  accept  such  tender  on  the  part  of  the  Plaintiff,  and 
represented  to  the  Plaintiff,  as  Webber  knew,  that  such 
tender  was  the  lowest  tender  of  several  which  had  been 
made  for  the  performance  of  the  works,  but  in  fact,  the 
Defendants  were  jointly  interested  in  the  performance 
of  the  works  and  shared  the  profits  thereof,  or  that,  at  all 
events,  Webber,  in  consideration  of  Cowdy  fraudulently 
procuring  Webber  to  be  employed  in  the  performance  of 
such  works,  agreed  to  pay  Cowdy  a  part  of  the  profits 
thereof,  or  some  allowance  in  respect  thereof  and  that 
such  arrangements  between  the  Defendants  were  kept 
entirely  secret  from  the  Plaintiff. 

The  Plaintiff  charged  that  such  contracts  were  entered 
into  fraudulently  and  collusively  between  the  Defend- 
ants, or,  at  all  events,  that  they  were  entered  into  by 
Cowdy  corruptly  and  in  breach  of  his  duty  as  the  agent 
of  the  Plaintiff,  and  that  Webber  knew,  or  had  reason 
to  believe  or  suspect  that  he  had  done  so. 

The  bill  prayed — "  1.  That  the  contracts  between 
the  Plaintiff  and  Webber  might  be  set  aside,  the  Plaintiff 
being  ready  and  offering  to  pay  to  the  Defendants  what 
should  be  coming  to  them  or  him,  after  allowing  all  rea- 
sonable charges  for  the  works  executed,  after  giving 
credit  for  the  amounts  already  paid. 

"  2.  That  Webber  might  be  restrained  from  proceed- 
ing with  the  said  action  at  law. 

"3..  That  if,  for  any  reason,  the  Plaintiff  should  not 
be  entitled  to  the  relief  thereinbefore  prayed,  Cowdy 
might  be  decreed  to  account  for  and  pay  to  the  Plaintiff 
all  sums  of  money  received  or  retained  by  him  in  respect 

of 
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of  such  contracts,  or  any  allowance  from  Webber  in  re-  I860, 
spect  thereof,  and  to  repay  to  the  Plaintiff  what  the 
Plaintiff  should  have  paid  or  should  be  liable  to  pay  to 
Webber  in  consequence  of  such  contracts,  in  excess  of 
the  reasonable  charges  for  the  works  which  had  been 
executed." 

The  cause  now  came  on  for  hearing.  There  was  a  great 
quantity  of  evidence,  but  it  appeared  that  Cowdy  had    ' 
been  the  means  of  obtaining  the  contract  for  the  Plain- 
tiff from  Messrs.  Peto  and  Belts,  for  which  be  was  to 
receive  five  per  cent,  from  the  Plaintiff. 

It  was  admitted  that  Webber  made  to  Cowdy  an 
allowance  of  five  per  cent,  on  two  of  the  contracts, 
which  allowance  amounted  to  32/.  16*.,  and  it  was 
proved  to  be  the  ordinary  habit  of  the  trade  to  make 
such  an  allowance  to  an  agent  who  obtains  a  contract, 
and  that  the  Plaintiff  had  been  in  the  habit  of  doing  so 
himself.  The  Defendant  Cowdy  also  said  that  he  had 
done  a  great  deal  of  extra  work,  &c,  which  could  only 
be  remunerated  by  charging  the  Plaintiff  or  Webber  an 
extra  commission  of  five  per  cent.  The  evidence  as 
to  the  prices  charged  was  conflicting,  the  Court  was 
disposed  to  think  them  high,  but  held  that  they  were 
not  exorbitant. 

Mr.  Shapter  and  Mr.  Southgate  for  the  Plaintiff. 
Mr.  R.  Palmer  and  Mr.  Jessell  for  the  Defendants. 

See    The    East   India    Company  v.  Henchman  (a) ; 

Massey  v.  Davies  (b) ;  Bentley  v.  Craven  (c) ;   Jfieck  v. 

Kantorowicz  (d) ;  Bank  of  London  v.  Tyrrell  («) :   and 

as  to  custom,  Gardner  v.  M*Cutcheon(f). 

The 

(a)  1   Vesjun.  289.  (d)  3  Kay  if  J.  230. 

(6)  2  Ves  jun.  317.  (e)  27  Beav.  273. 

(c)  18  Beav.  75.  (  f)  4  Beav.  534. 
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1860.  The  Master  of  the  Rolls. 


H olden  The  perusal  of  the  evidence  in  this  case  only  con- 

Webber.  firms  me  in  the  view  which  I  took  on  the  original 
opening  of  it,  that,  as  against  the  Defendant  Webber, 
there  is  no  case.  It  is  simply  the  ordinary  case  of  a 
person  who  has  taken  a  contract  employing  an  agent 
to  obtain  persons  to  assist  him  in  the  performance  of 
.  it.  Ue  does  so,  and  he  is  bound  by  the  contract  he 
has  entered  into,  unless  there  is  some  gross  fraud  in  the 
matter.  No  doubt  it  would  be  a  fraud  on  the  prin- 
cipal by  both  parties,  if  the  contract  was  made  by  the 
agent  at  a  preposterous  price,  in  order  that  he  and  the 
contractor  might  divide  the  profit  to  accrue  from  it. 
But  there  is  nothing  of  the  sort  in  this  case.  It  is,  on 
the  contrary,  perfectly  clear,  that  the  contract  is  one 
which  is  not  only  not  preposterous,  but  assuming  it  to 
be  high  (which  I  should  be  disposed  to  think  it  was 
on  the  evidence  of  some  of  the  Plaintiff's  witnesses) 
still  it  is  certainly  not  by  any  means  out  of  the  way. 
But  what  is  conclusive  is  this : — that  on  the  18th  of 
June,  1858,  the  Plaintiff  was  informed  of  the  terms  of 
the  contract  which  was  about  to  be  entered  into,  and  of 
all  the  prices,  and  he  sanctioned  and  approved  of  the 
contract,  and  it  has  been  actually  performed.  He  now 
comes  to  the  Court  to  set  aside  the  contract,  and  says 
he  is  willing  to  pay  by  measure  and  value,  which  means, 
in  fact,  that  this  Court  is  to  make  a  different  contract 
for  him  from  that  which  he  has  made.  The  case,  there- 
fore, against  Webber  fails  altogether,  and  against  him 
the  bill  must  simply  be  dismissed  with  costs. 

With  respect  to  Cowdy  the  case  is  very  different ;  he 
was  an  agent,  and,  with  respect  to  him,  the  only  part 
of  the  case  which  requires  any  observation  is  this  : — 
He  was  in  this  peculiar  situation,  he  was  very  much 
connected  with  the  railway  and  had  great  facilities  for 

getting 
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getting  contracts.     It  was  his  object  to  preserve  that       1860. 
position,  and,  according  to  his  own  statement  (which 
I  believe  to  be  correct)  he  could  only  maintain  it  by  „. 

giving  the  contracts  or  having  them  given  to  persons  Wbbbbb. 
who  performed  them  well.  Accordingly,  through  his 
instrumentality,  the  Plaintiff,  Mr.  Holden,  obtains  this 
contract,  amounting  in  the  whole  to  5,000/.,  and  allows 
Cowdy  5/.  per  cent,  commission  on  it.  Mr.  Cowdy 
then,  at  the  instance  of  Mr.  Holden,  employs  Webber 
to  execute  a  portion  of  the  contract  relating  to  the 
woodwork,  and,  in  so  doing,  he  receives  a  commission 
from  Webber  for  two  at  least  out  of  three  contracts, 
amounting  certainly  to  very  trivial  sums  when  compared 
with  the  total  amount,  but  still  raising*  a  matter  of 
principle,  which  must  ever  be  regarded  by  this  Court. 
It  amounted  to  a  sum  of  32/.  16*.  I  am  not  at  all 
satisfied  as  to  what  was  the  situation  of  Cowdy  with 
respect  to  Webber 9  whether,  in  fact,  the  services  which 
he  performed,  the  inquiries  which  he  made,  and  the 
superintending  various  matters,  were  to  be  considered 
as  acts  of  agency  done  for  the  Plaintiff;  for  if  not, 
this  might  be  properly  paid  for  by  Webber.  The 
situation  between  the  parties  and  their  relative  rights 
and  positions  are  not  clearly  ascertained  by  the  evidence 
in  this  case;  and,  in  addition  to  these  circumstances, 
there  also  appears  to  be,  that  which  I  cannot  call  a 
custom  (a  word  which  has  a  legal  and  technical  mean- 
ing), but  rather  a  practice  which  prevails  on  the  part 
of  contractors,  of  giving  to  the  officers  and  servants  of  . 
the  railway  companies  who  obtain  these  contracts  for 
them,  remuneration  in  the  shape  of  commission  on  the 
price  of  the  work  to  be  done.  Now,  whether  it  is  a 
gift  or  calculated  as  commission  is  a  matter  of  very 
little  importance,  but  that  this  practice  prevails,  and 
that  the  Plaintiff  knew  it  prevailed  and  was  himself 
in  the  habit  of  acceding  and  conforming  to  it,  is,  in  my 

opinion, 
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opinion,  established  by  tbe  evidence  in  the  case.  I 
think  he  must  have  known  what  occurred  in  that 
respect,  or  must  have  had  good  reason  to  believe,  if 
he  had  turned  his  attention  to  the  subject,  that  such 
was  the  course  that  was  adopted  here.  I  shall  do 
nothing  that  will  sanction  that  proceeding  on  the  part 
of  the  Defendant  Cowdy,  but  in  that  state  of  things  I 
cannot  give  any  relief  on  this  part  of  the  case,  both  for 
the  reason  I  have  already  stated,  and  because  that  is 
not  the  scope  and  object  of  this  bill,  and  it  is  not 
the  mode  in  which  relief  is  sought.  As  against  the 
Defendant  Cowdy,  I  shall  merely  dismiss  the  bill  with- 
out costs,  but  I  do  it  without  prejudice,  so  that  this 
decree  may  not  prevent  his  bringing  any  action  at 
law,  if  any  will  lie,  against  Cowdy  with  respect  to  these 
transactions.  I  wish  that  no  decree  of  mine  should 
fetter  the  question,  but  I  mean  to  express  nothing  which 
can  be  construed  into  an  encouragement  of  the  practice 
I  have  alluded  to. 
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COOK  v.  DAWSON.  '«■•  31. 

Feb.  8. 
rpHOMAS  DA  WSON  made  his  will,  dated  4th  day  A  testator  di- 

of  July,  1869,  as  follows  :— "  1st.  I  will  and  direct  5^0  be 
that  all  my  just  debts,  funeral  and  testamentary  ex-  paid  by  his 

....  .      executrix,  and 

penses   be   fully   paid  and   satisfied   by  my  executrix  be  devised  his 

hereinafter  named,  as  soon  as  conveniently  shall  be  after  ^  *8t*!*  to 

7  J  her  for  life, 

my  decease."  He  then  gave  all  his  personal  property  with  power  to 
to  his  wife  Hannah  Dawson,  to  and  for  her  proper  fo^ should8* 
legitimate  use  and  benefit,  for  and  during  the  term  of  be  needful  for 
her  natural  life.     He  then  proceeded  as  follows  : — "  Also  nance  and 

I  give,  devise  and  bequeath  to  my  said  wife  Hannah  comfort  Held, 

■^  ii       i    -       t  ^  •  j  l  •       that  the  ex" 

Dawson  all  and  singular  my  real  estate  situate  and  being  ecutrix  had 

at  Walheringham,  in  the  county  of  Nottingham  afore-  no.  P?wer  of 
*         7  J  *  sale  for  pay- 

said,  and  elsewhere,  and  that  she  should  receive  the  mentofthe 
rents,  benefits   and   annual   proceeds  thereof  for  and    ejtjg  cjearjy 
during  the  term  of  her  natural  life.     And  if  my  said  established, 

that  where 

wife  finds  that  the  net  rents  and  proceeds  of  the  said  there  is  agene- 

real  estate  be  inadequate,   and  not  sufficient  for  her  »1  charge  of 

,  T  debts  on  the 

proper  maintenance  and  comfort,  I  give  her  full  power  real  estate,  an 

and  authority  to  mortgage  the  said  real  estate,  as  far  as  ^^"^  "« 
shall  be  needful  for  such  her  maintenance  and  comfort,  it  for  that  pur- 
And  at  the  decease  of  my  said  wife,  I  give,  devise  and  {he^frchaser 
bequeath  all  the  said   real  estate,   with  every  of  the  » nQt  bound 

ii.  ,        to  see  to  the 

rights  and  appurtenances  thereto  belonging,  together  application  of 
with  all  and  singular  the  entire  of  the  aforesaid  per-  tbe  Purcha8e- 

°  ■  money. 

Sonalty  Where  a 
testator  gives 
a  general  direction  that  his  debts  shall  be  paid,  this  amounts  to  a  charge  of  the  debts 
generally  upon  the  real  estate,  at  least  where  the  real  estate  is  afterwards  disposed  of 
by  the  will.  But  an  exception  obtains,  where  the  direction  that  the  debts  shall  be 
paid  is  coupled  with  a  direction  that  they  must  be  paid  by  the  executor.  In  that 
case,  it  is  assumed,  that  the  testator  meant  that  the  debts  should  be  paid  only  out  of 
the  property  which  by  law  passes  to  the  executor. 
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1861.  sonalty  (legitimate  use  having  been  allowed)  to  my 
brother  William  Dawson,"  and  certain  nephews  and 
nieces  whom  he  described,  to  have  and  to  hold  and  to 
divide  to  and  among  them  "my  said  real  estate  and 
personalty  in  equal  shares  and  proportions,  share  and 
share  alike/'  "  to  them,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common;  and  I  hereby  nominate,  con- 
stitute and  appoint  my  said  wife  Hannah  Dawson  to  be 
the  sole  executrix  of  this  my  last  will/* 

The  testator  died  in  1859,  and  his  personal  estate 
being  insufficient  to  pay  his  debts,  this  was  a  creditors' 
suit  to  obtain  payment  of  them  out  of  his  real  estate. 

The  real  estate  had  been  sold  by  the  executrix  to 
Mr.  Berry,  and  an  objection  having  been  raised  that 
the  widow  had  no  power  to  sell  the  fee  simple  of  the 
estate,  the  point  was  argued  on  a  motion  made  by  the 
Plaintiff  for  the  payment  of  the  purchase-money  (787/.) 
into  Court. 

Mr.  Nalder  for  the  Plaintiff.  The  direction  to  the 
executrix  to  pay  the  debts  created  a  charge  on  his  real 
estate ;  for  a  mere  direction  expressed  by  a  testator  in  his 
will  that  his  debts  shall  be  paid  creates  a  charge  on  his 
real  estate  for  their  payment ;  Wrigley  v.  Sykes(a) ;  and, 
if  so,  the  executrix  had  an  implied  power  of  selling  them 
for  that  purpose ;  Robinson  v.  Lowater  (b). 

Mr.  W.  Pearson  for  the  purchaser.  A  good  title 
cannot  be  made  by  the  executrix  to  this  property. 
First,  a  mere  direction  to  pay  debts  does  not  create  a 
charge  on  the  real  estate  ;  Keeling  v.  Brown  (c) ;  Powell 
v.  Robins  (d);  Wisden  v.  Wisden  ifi) ;  Willan  v.  Lan- 
caster (f).    The  will  would  have  created  a  charge  if 

there 

(a)  21  Beav.  337.  (d)  7  Vet.  209. 

(6)  17  Beav.  592;  5  De  G.,  (c)  2  Sm.  if  G.  396. 

M.  if  G.  272.  {J)  3  Ruu.  108. 

(c)  5  Ves.  360. 
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there  had  been  a  devise  to  the  executrix  in  fee,  but  she  1861. 
only  takes  for  life,  and  at  the  utmost  the  charge  would 
be  limited  to  her  life  estate,  for  the  obligation  on  the 
executrix  to  pay  the  testator's  debts  can  extend  no  further  Dawson. 
than  the  estate  given  to  her;  Uenvell  v.  Whilaker  (a) ; 
Dormayv.  Borradaile(b);  Finchv.Hattersley(c);  Warren 
v.  Davies  (d) ;  Doe  d.  Ashby  v.  Baines(e) ;  Symons  v. 
James(f);  Harris  v.  Watkins(g).  Secondly.  The  exe- 
cutrix does  not  take  an  implied  power  of  sale.  The 
doctrine  that  where  there  is  a  charge  of  debts  the 
executor  has  a  power  of  sale,  Robinson  v.  Lowater  (A) ; 
Wrigley  v.  Sykes(i),  is  in  direct  opposition  to  Doe  d. 
Jones  v.  Hughes  (k)9  and  the  accuracy  of  that  doctrine 
has  been  the  subject  of  much  discussion ;  Sug.  Vend, 
and  Purch*  (I) ;  Jurist  (m).  But  here  there  is  no  such 
charge,  and  therefore  no  such  power.  As  to  the  power 
to  mortgage,  it  is  restricted  and  for  the  limited  purpose 
of  raising  money  "  for  her  proper  maintenance  and  com- 
fort ;"  besides,  a  power  to  mortgage  does  not  authorize 
a  sale ;  Drake  v.  Whitmore  (n). 

Mr.  Nalder  in  reply.  Here  the  widow  takes  the 
whole  interest  in  the  estate,  for  she  has  a  life  interest 
and  an  unlimited  power  of  mortgaging  it  He  referred 
to  Gosling  v.  Carter  (o) ;  Hodgkinson  v.  Quinn  (p). 


The  Master  of  the  Rolls. 

This  is  a  motion  to  compel  a  purchaser  to  pay  his       **«k  8. 

purchase-money 

(a)  3  Run.  343.  *  M.  *  G.  272. 

(6)  10  Beav.  263.  (i)  21  Beav.  337. 

(0  3  Hua.  345,  n.  (*)  6  Exch.  Rep.  223. 

(d)  2  %/.  if  K.  49.  (/)  Page  545  ( 13M  ed.) 

(e)  2  Cr.,  M.  *  R.  23.  (m)   Vol.    2  (N.  S.)   port  2, 
(J)  2  Tounge  *  ColL  (C.  C.)  p.  68. 

301.  (n)  5  De  G.  tf  Sm.  619. 

(g)  Kay,  443.  (o)  1  Cull.  644. 

(A)  17  Beav.  592;  5  De  G.,         (/>)  1  Johnson  Sf  H.  303. 


126  CASES  IN  CHANCERY. 

1861.  purchase-money  into  Court.  By  arrangement  between 
the  parties,  this  course  has  been  adopted,  as  a  means  of 
taking  the  opinion  of  the  Court  as  to  whether  the  will 
of  the  testator  gives  his  executrix  a  power  of  sale  over 
the  property.  The  will  is  to  this  effect: — First  he  directs 
all  his  debts  to  be  paid  by  his  executrix,  then  he  gives 
his  wife  a  life  estate  in  all  his  real  estate,  he  then 
proceeds  to  give  her  a  power  to  mortgage  for  her 
maintenance  and  comfort,  and  at  her  decease,  he  gives 
over  the  real  estate  to  various  other  persons.  The 
question  is,  does  this  give  the  executrix  a  power  of 
selling  the  real  estate  devised? 

There  are  some  principles  on  this  subject  which  seem 
to  be  tolerably  clearly  established  by  the  cases,  which 
it  may  be  convenient  to  state,  for  the  purpose  of  applying 
them  to  the  facts  of  this  case. 

In  the  first  place,  it  is  clearly  established,  that  where 
there  is  a  general  charge  of  debts  on  the  real  estate,  the 
executor  has  power  to  sell  the  estate  for  that  purpose, 
and  that  the  purchaser  is  not  bound  to  look  to  the 
application  of  the  purchase-money.  Does  the  devise 
here  amount  to  a  general  charge  of  debts  on  the*  real 
estate  devised  ? 

The  authorities  further  determine,  that  where  the 
testator  gives  a  general  direction  that  his  debts  shall  be 
paid,  this  amounts  to  a  charge  of  the  debts  generally  on 
the  real  estate,  at  least  in  all  cases  where  the  real  estate 
is  afterwards  disposed  of  by  the  will,  which  is  the  case 
here.  But  an  exception  obtains  where  the  direction 
that  the  debts  shall  be  paid  is  coupled  with  the  direction 
that  they  are  to  be  paid  by  the  executor,  as  is  the  case 
here;  in  which  case  it  is  assumed  that  the  testator  meant 

that 
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that  the  debts  should  be  paid  only  out  of  the  property       1861. 
which  passes  to  the  executor. 

If  this  principle  had  been  uninfluenced  by  decisions,  I 
should  have  doubted  whether  the  distinction  had  not 
been  founded  rather  on  technicality  than  on  reason,  for 
all  the  debts  of  a  testator  are  to  be  paid  by  the  executor, 
whether  there  be  or  be  not  a  general  charge  of  debts  on 
the  real  estate,  and  I  should  have  been  inclined  to  adopt 
the  analogous  reasoning  of  Vice-chancellor  Shadwell 
in  the  case  of  Graves  v.  Graves  (a),  where  he  exploded 
the  notion  that  the  fact  of  the  charge  depended  on  the 
introduction  of  the  words  "  in  the  first  place,"  or  words 
to  that  effect.  I  do  not  think  (said  that  learned  Judge) 
that  the  charge  is  meant  to  rest  on  the  mere  circum- 
stances that  the  testator  has  used  the  words  "imprimis" 
or  '  in  the  first  place/  for  if  a  testator  directs  his  debts 
to  be  paid,  is  it  not  in  effect  a  direction  that  his  debts 
shall  be  paid  in  the  first  instance."  So  also,  by  parity 
of  reasoning,  I  should  have  been  disposed  to  think,  that 
if  a  testator  directs  his  debts  to  be  paid,  it  is  in  effect 
a  direction  that  they  shall  be  paid  by  his  executor,  and 
that  the  mere  expression  of  that  which  is  necessarily 
included  in  the  previous  direction  could  not  have  altered 
the  effect  of  the  will.  Whether  I  am  right  or  not  in 
this  view  is  however  immaterial,  for  the  distinction  is 
now  too  firmly  established  to  be  disturbed  by  me.  But 
this  exception  is  again  liable  to  another  exception, 
namely,  where  the  will  contains  a  devise  of  land  to  the 
executors,  there  the  direction  that  the  debts  are  to  be 
paid  by  the  executors  does  not  affect  the  validity  of  the 
general  charge  of  debts.  This  reduces  the  question  in 
the  present  case  to  this: — whether  the  words  I  have 

read 

(a)  8  Sim.  43. 
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1861.       read  amount  to  a  devise  of  the  real  estate  to  the  execu- 
trix for  that  purpose. 

Upon  fully  considering  this  clause,  I  regret  to  have 
felt  myself  compelled  to  come  to  the  conclusion,  that 
this  amounts  only  to  a  power  to  mortgage,  and  that 
it  does  not  amount  to  a  devise  of  the  estate  to  her, 
and  also  that  it  does  not  amount  to  or  include  a  power 
to  sell. 

It  is  true  that  a  power  to  mortgage  includes  a  power 
to  give  to  a  mortgagee  all  such  remedies  as  are  proper 
to  be  given  to  him,  so  as  to  mortgage  the  estate  on  the 
best  terms,  and,  as  I  have  held,  authorizes  giving  to  the 
mortgagee  a  power  of  sale  (a) ;  but  that  is  quite  a  distinct 
thing  from  giving  to  a  person  who  has  a  mere  power  to 
mortgage  an  additional  power  to  sell. 

I  am  therefore  bound  by  the  cases  to  which  I  have 
already  referred,  to  hold  that  the  direction  to  pay  debts 
here,  being  a  direction  that,  they  shall  be  paid  by  the 
executrix,  cannot  be  considered  a  charge  on  the  corpus 
of  the  estate  subject  to  the  life  interest  of  the  wife,  and 
that  a  good  title  cannot  be  made  by  the  executrix  to  the 
property  contracted  to  be  sold  by  her,  and* that  I  must 
refuse  to  make  an  order  on  the  purchaser  to  pay  the 
purchase-money  into  Court. 

(a)  Bridges  v.  Longman,  24  Beav.  27. 
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HOLDERNESS  «.  LAMPORT. 

Jan.  17. 

"D  Y  an  instrument,  dated  the  16th  of  November,  1857,  When  •  per- 
•*-'    and  made  between  John  Holderneu,  of  the  one  "P»  ^V"*.*0 

1  title  to  a  ship, 

part,  and  his  brother  Thomas  Holderness  of  the  other  procures  it  to 
party  Thomas  Holder****  agreed  to  purchase  of  John  in  hSTname 
Holderness  three  ships  (the  Chine  has,  the  Flora  SPhor  this  Court  wffl 
and  another)  which  John  Holder****  was  then  building  re-transfer  it  to 
in  Canada.    John  Holderness  thereby  assigned  them  tbe  *&*& 

J  °  owner  and 

to  Thomas  Holderness,  and  agreed  to  complete  them  and  account  for  the 
deliver  them  at  Liverpool,  and  to  do  all  farther  acts  ne-  thweh^here"1 
cessary  to  hate  the  ships  registered  in  his  brother  has  been  no 

mi  >  fraud,  and 

/  nomas  *  name.  notwithstand- 

ing "The  Mer- 
chant Shipping 

Before  the  ships  had  been  completed,  John  Holder-  Act,  1854. 
n**s  became  bankrupt  on  the  10th  of  June,  1868.  The 
ships  were  claimed  by  his  assignees,  on  the  ground  that 
they  were  within  his  order  and  disposition  at  tbe  time 
of  his  bankruptcy,  but  the  right  of  Thomas  Holderness 
to  the  Ckincas  was  established  in  another  suit  of 
Holderneu  v.  Rankin  (a). 

The  second  ship,  Flora  M'lvor,  was  launched  on  the 
25th  of  September,  1858,  and  on  the  20th  of  September, 
1858,  an  arrangement  was  come  to  between  the  as- 
signees and  Mr.  M'Leod,  a  creditor  of  the  bankrupt,  by 
which  Mr.  M'Leod  was  to  take  the  two  ships  at  3,5002. 
(part  of  the  debt  owing  to  him).  In  pursuance  of  this 
arrangement,  the  builder's  certificate  was  obtained,  and 
M*L*od,  with  the  assistance  of  the  assignees*  procured 

his 

(•)  28  Batv.  180, 
VOI*.  XXIX — I.  K 
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1861.       his  name  to  be  placed  on  the  register  as  the  owner  of 
the  Flora  M'lvor,  and  he  obtained  possession  of  the 
ship  and  of  the  certificate  of  registry,  and  sent  her  to 
Lamport.     Liverpool,  laden  with  a  cargo  of  his  own. 

She  arrived  at  Liverpool  on  the  2nd  of  December,  1858. 

Thomas  Holderness  filed  this  bill  in  January,  1859, 
against  the  consignees  of  the  ship,  the  assignees  of  bis 
brother  and  Mr.  M'Leod,  and  thereby  prayed  a  declara- 
tion that  the  Plaintiff  was  entitled  to  the  Flora  M'lvor, 
and  the  other  ship,  and  to  the  earnings  of  the  Flora 
M'lvor;  and  that  M'Leod  ought  to  account  for  and  pay 
freight  in  respect  of  so  much  of  the  cargo  sent  by  that 
ship  to  Liverpool  as  belonged  to  him ;  and  that  the  con- 
signees and  M'Leod  might  be  decreed  to  account  to  the 
Plaintiff  for  such  earnings,  including,  as  regarded 
M'Leod,  such  freight. 

2.  That  the  consignees  and  M'Leod,  and,  if  necessary 
or  proper,  the  other  Defendants,  might  be  decreed  to 
give  up  possession  of  the  Flora  M'lvor  and  the  other 
ship  to  the  Plaintiff,  and  also  to  deliver  to  him  the 
certificate  of  registry  of  the  Flora  M'lvor,  and  to 
execute  and  do  all  necessary  or  proper  instruments  and 
acts  for  transferring  to  and  vesting  the  same  two  ships 
in  the  Plaintiff. 

M'Leod  had  notice  of  the  transactions  between  the 
two  brothers. 

Mr.  JR.  Palmer,  Mr.  C.  Hall  and  Mr.  Bardswell  for 
the  Plaintiff.  The  right  of  the  Plaintiff  to  these  ships 
was  established  in  this  Court  in  Holderness  v.  Rankin, 
and  the  case  was  afterwards  affirmed  by  the  Lords 
Justices;  the  same  principles  govern  the  right  to  the 

Flora 
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Flora  APIvor.  The  Defendant  having  wrongfully  ob- 
tained a  registration  in  his  own  name,  through  the  as- 
signees, who  had  no  title  as  against  the  Plaintiff,  he  is 
bound  to  transfer  the  ship  to  the  rightful  owner,  and 
there  is  nothing  in  the  17  &  18  Vict.  c  104,  to  prevent 
this. 

Mr.  Selwyn  and  Mr.  Eddis  for  the  assignees. 

Mr.  Jackson  for  the  consignees. 

Mr.  Osier  for  M'Leod,  argued,  that  the  legal  right  to 
the  ship  was  vested  in  M'Leod  by  the  registration,  and 
that  it  was  contrary  to  the  policy  of  "The  Merchant 
Shipping  Act,  1854"  (17  &  18  Vict.  c.  104),  to  regard 
the  title  of  any  one,  except  the  registered  owner;  Arm- 
strong  v.  Armstrong  (No.  2)  (a) ;  The  Liverpool  Borough 
Bank  v.  Turner  (J);  especially  where  there  had  been  no 
fraud. 

That  the  transaction  between  the  two  brothers  was 
not  a  sale,  but  a  mortgage,  and  the  mortgagee,  being 
out  of  possession  of  the  ship,  was  not  entitled  to  any 
account  of  back  freight,  which  stood  on  the  same  prin- 
ciple as  back  rents,  and  the  ship  was,  by  the  contract,  to 
be  delivered  at  Liverpool.  That  APLeod,  at  all  events, 
was  entitled  to  the  money  expended  by  him  on  com- 
pleting the  ship. 
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Holdcritcbs 

V. 

Lamport. 


The  Master  of  the  Rolls, 

The  first  question,  which  is  wholly  independent  of 
the  registration,  is  this : — who  was  the  owner  of  the 
ship  at  the  time  the  register  was  obtained?    I  am  of 

opinion, 

(a)  21  Bern.  78. 

(b)  1  John.  4  Hem.  159,  affirmed  by  Lord  Campbell,  12  Dec.  1860. 

k2 
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1661.  opinion,  referring  to  what  occurred  in  Holderness  v. 
Rankin  (a),  in  which  the  title  to  the  ship  between  the 
Plaintiff  and  the  assignees  of  his  brother  was  discussed, 
that  the  circumstances  are  the  same  in  the  cases  of  the 
Chinchas  and  the  Flora  M'lvor.  I  am  of  opinion  there 
was  an  actual  assignment  of  the  ships  to  the  brother;  I 
so  decided,  and  my  decision  was  affirmed  by  the  Lords 
Justices;  I  must  therefore  treat  that  point  as  settled. 
This  cannot  be  considered  the  case  of  a  mortgagee  out 
of  possession,  but  I  am  not  prepared  to  say  that  that 
would  produce  any  different  effect. 

I  am  of  opinion  that  the  Plaintiff  must  be  considered 
the  owner  of  the  ship  under  the  assignment  of  his  brother 
of  the  16th  o(  November,  1857.  That  being  so,  I  must 
hold  that  the  assignees  were  never  entitled  to  the  ship 
Flora  M*Ivor. 

It  remains  to  consider  what  was  the  effect  of  the 
transaction  of  the  20th  of  September,  1858,  when  the 
contract  was  entered  into  by  which  the  assignees  bought 
up  the  claim  made  by  William  M'Leod  against  the 
estate,  by  payment  of  between  9,000/.  and  10,000£, 
partly  in  goods,  &c.  and  by  taking  these  ships  at  a  sum 
of  3,5001.  The  assignees  had  no  right  to  these  ships, 
but  they  dispose  of  them  as  their  own  though  they 
were  the  property  of  the  Plaintiff,  but  they  do  so  without 
fraud  or  concealment,  and  a  registration  is  obtained  in 
the  name  of  William  JtPLeod.  Under  this  transaction 
the  question  is,  what  is  the  effect  of  the  Ship  Registry 
Acts?  It  is  to  be  observed,  that  in  certain  cases,  a 
person  may  be  the  registered  owner  but  still  be  a 
trustee,  as  when  one  of  the  members  of  a  firm  has  a 
ship  registered  in  his  name,  it  is  held  by  him  in  trust 
for  the  firm  including  the  other  partners. 

It 

(o)  28  Bew.  180. 
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It  is  taid  this  is  not  a  trust,  and  that  as  the  name  of       1861* 
M'Leod  was  placed  on  the  register  without  any  fraud 
or  criminality,  he  is  entitled  to  hold  that  ship  as  against 
all  the  world.     I  dissent  from  that  doctrine.    I  consider     Lamfost. 
that  when  a  ship  is  registered  by  mistake  in  the  name 
of  a  person  who  is  not  the  owner  of  it,  and  where  the 
person  who  transferred  it  to  him  had  no  interest  in  it, 
the  transferee  does  not  acquire  such  a  title  to  the  ship 
as  to  deprive  the  rightful  owner  of  it    This  example 
will  illustrate  my  meaning:— If  letters  of  administration 
were  obtained  to  the  estate  of  a  shipowner,  and  the  admi- 
nistrator transferred  the  ships  into  his  own  name,  and 
afterwards  a  will  was  discovered  and  probate  granted 
to  the  executor,  could  it  be  contended  that  the  executor 
would  be  precluded  from  obtaining  the  ship,  because 
another  person  had,  bond  fide  but  by  mistake,  been 
registered  as  the  owner?    I  hold  that  there  must  be 
jurisdiction  somewhere  to  make  the  person  who  has  got 
it  without  fraud  retransfer  it  to  the  rightful  owner. 
How  is  this  to  be  done  ?   I  am  informed  that  the  statute 
contains  no  enactment  to  meet  the  emergency,  if  so 
there  must  be  a  jurisdiction  somewhere  to  enable  that 
to  be  done.    I  am  of  opinion  it  is  in  this  Court,  and,  in 
the  case  I  have  suggested,  if  the  administrator  refuse 
to  transfer  the  ship  into  the  name  of  the  executor,  who 
is  the  lawful  owner,  this  Court  will  compel  him  to  do 
so,  and  make  him  account  for  all  the  profits  and  earn- 
ings made  by  the  ship  in  the  meantime. 

I  take  the  same  view  of  this  case ;  I  am  of  opinion 
that  William  M'Leod  was  not  the  owner,  that  he  de- 
rived no  title  from  the  assignees  because  they  had 
none  themselves,  and  that  he,  having  by  these  means 
become  the  registered  owner  of  the  ship,  was  bound, 
when  the  right  of  the  real  owner  was  ascertained  and 
declared,  which  was  done  in  Holderness  v.  Rankin,  to 

transfer 
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1861.  transfer  the  ship  and  register  to  the  rightful  owner,  and 

v^^^fc/  account  for  the   profits.     I   shall,   therefore,   make   a 

0LD*RNEi8  decree  in  accordance  with  the  second  paragraph  of  the 

Lamport,  prayer  of  the  bill. 

It  appears  that  M  'Leod,  conceiving  himself  the  owner, 
sent  a  cargo  of  his  own  in  the  ship.  It  must  be  ascer- 
tained what  ought  to  be  paid  by  him  for  the  freight;  it 
is  analogous  to  the  case  of  occupation  rent,  making  to 
him  all  proper  and  necessary  deductions.  I  also  think 
that  M'Leod  is  entitled  to  have  allowed  to  him  the  value 
of  all  those  things  which  he  has  done  for  the  permanent 
benefit  of  the  ship,  subsequent  to  the  date  of  the  con- 
tract by  which  the  assignees  conveyed  the  ship  to  him, 
and  from  which  time  he  considered  himself  to  be  owner 
of  the  ship. 


Jan.  18,  19. 

A  testator  de- 
vised an  estate 
to  his  daughter 
for  life,  and 
after  her  de- 
cease, to  her 
son  or  sons, 
daughter  or 
daughters,  to 
him,  her  or 
them  or  his, 
her  or  their 


POLLEY  t;.  POLLEY. 


npHE  testator,  by  his  will  dated  in  1820,  expressed 
himself  as  follows  : — 


"  I  further  give  and  devise  to  my  daughter  Sarah 
Polley  all  that  my  freehold  house,  outhouses,  yard  and 
garden,  with  every  of  the  premises  and  appurtenances 
thereunto  belonging,  situate  and  being  in  the  parish  of 
St.  Peter,  in  Maldon,  aforesaid,  and  now  in.  the  occu- 
heTra  for"**  •  Patlon  of  myself,  for  and  during  the  term  of  her  natural 
hut  should  his  life,  and  after  her  decease  I  give  and  devise  the  said 
witifouthaving  house  and  premises  to  the  son  or  sons,  daughter  or 
such  heir  or  daughters  lawfully  begotten  of  her  body,  to  him,  her  or 
estate  to  he  them,  or  his,  her  or  their  heirs  for  ever ;  but  should  she, 
sold  within       my  gaj(j  daUghter,  die  without  having  such  heir  or  heirs, 

after  her  death,  then 

and  the  pro- 
duce divided  amongst  other  persons.  The  daughter  died  without  having  had  any  issue. 
Held,  that  the  gift  over  was  valid  and  took  effect 
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then  I  give  and  devise  that  the  said  estate  be  sold  by 
auction  or  private  contract,  within  three  months  after 
her  decease,  and  the  moneys  arising  from  such  sale  or 
sales  be  equally  divided  among  all  my  sons  and  daughters 
which  may  then  be  living,  and  to  the  heir  and  heirs  of 
them  which  may  be  deceased,  share  and  share  alike." 

The  testator  died  in  1826,  and  his  daughter  Sarah 
Policy,  subsequently  to  his  death,  married  Peter  Rogers, 
and  survived  him,  and  she  died  without  ever  having 
bad  issue. 

The  testator's  heir  now  claimed  to  be  absolutely 
entitled  to  the  property,  and  this  bill  prayed  a  decla- 
ration of  the  rights  of  the  parties. 

Mr.  Everett,  for  the  Plaintiffs,  argued,  that  the  limita- 
tion over  was  valid,  that  it  was  one  with  a  double  aspect. 
He  cited  Loddington  v.  Kime  (a).  That  the  word  "  or" 
must  be  read  "  and,"  and  that  the  sons  and  daughters 
took  the  fee  with  a  gift  over  in  default  of  sons  or 
daughters. 

Mr.  Humphrey,  for  the  heir,  argued,  that  the  gift  over 
was  too  remote  and  void.  He  cited  Romilly  v.  James  (b) ; 
Prior  on  Issue (c);  Jar  man  on  Wills  (d);  Lewis  on  Per- 
petuities (e). 

.     Mr.  Everett,  in  reply. 


1861. 


The  Master  of  the  Rolls. 

I  think  the  gift  over  is  good,  and  the  ground  on  which 
I  proceed  is  this : — The  estate  is  devised  to  the  daughter 

for 


(a)  1   Salk.  224;  Lord  Ray- 
mond, 203. 

(6)  6  Taunt.  263. 


(c)  Sect.  167. 

(d)  Vol.  2,  p.  490  (2nd  ed.) 

(e)  Paget  309,  367,  508. 


Jan.  19. 
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1861.  frr  life,  and  afterwards  to  her  sons  and  daughters,  or 
"  their  heirs  for  ever."  These  latter  words  are  either 
words  of  limitation  or  of  purchase,  and  io  either  alterna- 
tive the  gift  over  is  good.  If  they  are  words  of  limita- 
tion, the  sons  and  daughters  of  the  daughter  take  in 
fee,  but  in  case  the  daughter  dies  "  without  having  such 
heir  or  heirs,"  i.  e.  sons  or  daughters,  the  estate  is  to  be 
sold  and  divided. 

But  if  they  are  words  of  purchase  and  describe  si 
persons  to  take  the  heirs  of  sons  and  daughters,  the  gilt 
over  is  to  take  effect  on  the  daughter  dying  without 
such  heirs:  that  is,  without  having  any  son  or  daughter; 
and  in  that  event  it  is  good  also. 

I  have  little  doubt  that  these  are  words  of  limitation, 
and  that  the  word  "  or"  should  be  read  "  and ;"  so  that 
the  devise  would  be  to  the  sons  and  daughters  and  their 
heirs,  which  would  give  them  the  fee. 

I  am  of  opinion,  therefore,  that  the  gift  over  is  good 
and  takes  effect,  and  that  no  interest  results  to  the  heir. 
The  property  must,  therefore,  be  sold  and  divided. 
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ELAND  v.  BAKER. 

Feb.  13. 

TN  1845,  on  the  marriage  of  Mr.  Ayres  with  Miss  A  marriage 
***  Wiles,  a  settlement  was  executed,  by  which  Mr.  gave  t^the 
William  Wiles  ( the  father  of  Miss  Wiles )  conveyed  a  P*"50*  » . 

n  i         n  «  -rrr-w  power,  with 

real  estate  to  Baker,  Fowler  and  Stephen  Wiles,  upon  the  consent  of 
trust  for  Mrs.  Ayres  for  life,  for  her  separate  use  with-  *be  tr"steef» 

.  .       .  .  r  to  make  void 

out  power  of  anticipation,  with  remainder  to  Mr.  Ayres  the  trusts,  and 
for  life,  with  remainder  to  the  children  of  the  marriage,  tbe^tateuf 
and  in  default  to  the  survivor  of  Mr.  and  Mrs.  Ayres  in  new  uses, 
fee.    The  deed  contained  the  following  proviso : —         waa  exercised 

for  the  purpose 

"That  it  should  be  lawful  for  William  Wiles,  A.  C.  of  mortgaging 
Ayres  and  Jane  C.  Wiles,  at  any  time  or  times  there-  one  ofthV0 
after,  with  the  consent  in  writing  of  the  trustees  or  trustees  for 
trustee  for  the  time  being,  and  after  the  decease  of  W.  Vanced  to  the 
Wiles,  then  for  A.  C.  Ayres  and  J.  C.  Wiles  his  in-  ££her-   4 

'  .         ,    .    T  .  The  estate  was 

tended  wife,  dunng  their  joint  lives,  with  such  consent  afterwards 

as  aforesaid,  by  any  deed  or  deeds,  to  be  duly  executed  ^{1™$^ 

by  them,  and  to  be  attested  by  one  witness  or  more,  contained  in 

"  absolutely  to  revoke  and  make  void  all  or  any  of  the  deed?  jleS 

uses,  trusts,  powers,  provisoes  and  declarations  therein  that  a  good 
i*        it        t  •         i  -intii         i  tide  could  not 

before  declared  concerning  the  said  freehold  and  copy-  be  made  under 
hold  hereditaments  and  premises,  or  any  part  thereof.  *** 
And  also,  by  the  same  or  any  other  deed  or  deeds,  to 
be  by  them  duly  executed  and  attested  by  one  or  more 
witness  or  witnesses,  to  limit  and  declare  new  and  other 
uses,  trusts,  powers,  provisoes  and  declarations  in  lieu 
of  and  in  substitution  for  the  uses,  trusts,  powers,  pro- 
visoes and  declarations  which  should  have  been  so  re- 
voked and  made  void,  anything  thereinbefore  contained 
to  the  contrary  notwithstanding." 

After 
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After  the  marriage,  Mr.  Ayres  contracted  with  Mr. 
Baker,  the  trustee,  for  the  loan  of  1,000/.  on  a  mort- 
gage of  the  property,  and  by  an  indenture  dated  in 
April,  1847,  and  made  between  Mr.  Wiles  and  Mr.  and 
Mrs.  Ayres  of  the  first  part,  Baker  and  the  other  two 
trustees  of  the  seoond  part,  and  Baker  of  the  third  part, 
after  reciting  that  Mr.  Ayres  "  had  contracted  with  Mr. 
Baker  for  the  loan  of  the  sum  of  1,000/.  at  interest,  and 
had  agreed  to  secure  the  same  by  mortgage  of"  the 
said  hereditaments,  "  and  that  for  the  purpose  of  en- 
abling him  to  carry  such  contract  into  effect,  the  other 
parties  of  the  first  and  second  parts  had  consented  and 
agreed  to  exercise,  or  consent  to  the  exercise  of,  the  afore- 
said power  of  revocation  contained  in  the  said  inden- 
ture," it  witnessed  that  the  parties  of  the  first  part, 
with  the  consent  of  the  three  trustees,  revoked  the  set- 
tlement, so  far  as  was  necessary  to  give  effect  to  the 
security  thereinafter  contained,  and  they  then  appointed 
the  property  to  Baker  in  fee,  to  secure  the  repayment 
of  the  1,000/.  and  interest  at  £5  per  cent.  The  mortgage 
contained  a  power  of  sale. 


The  estate  was  afterwards  sold  under  this  power,  and 
the  question  was  whether  a  good  title  could  be  made 
under  it. 


Mr.  Selwyn  and  Mr.  Spencer  Percival  for  the  pur- 
chaser. The  revocation  of  the  settlement,  for  the  pur- 
pose of  creating  a  mortgage  to  the  trustee,  cannot  be 
supported ;  it  was  a  breach  of  trust  in  the  trustee  to 
assent  to  the  revocation.  Standing  in  a  fiduciary  and 
confidential  situation,  in  regard  to  all  persons  interested 
under  the  settlement,  Mr.  Baker  could  not  make  him- 
self "an  interested  party  in  the  very  transaction  which  he 
was  bound,  as  trustee,  most  vigilantly  to  superintend ;" 

Greenlaw 
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Greenlaw  v.  King  (a).  Where  a  trustee  concurs  in  a  1861. 
transaction  in  which  there  is  a  conflict  between  his  duty 
and  bis  interest,  it  cannot  be  supported.  Here  the  re- 
vocation had  no  reference  to  the  wants  of  the  family, 
but  was  resorted  to  as  an  expedient,  in  order  to  carry 
into  effect  a  contract  between  the  cestui  que  trust  and 
the  trustee. 

Where  trustees  have  a  discretion,  it  must  be  exer- 
cised "  with  an  entire  absence  of  indirect  motive,  with 
honesty  of  intention  and  with  a  fair  consideration  of  the 
subject ;"  Re  Wilke's  Charity  (J).  The  rate  of  interest 
is  higher  than  is  usual  in  mortgages  of  real  estate. 

They  also  referred  to  Sugden  on  Powers  (c). 

Mr.  Bagshawe  and  Mr.  W.  A.  Collins  for  the  ven- 
dors. There  is  nothing  repugnant  in  this  power  of  revo- 
cation, there  is  an  express  contract,  entered  into  by  the 
owner  of  the  estate,  by  which  the  settlement  may  be 
annihilated,  and  it  is  as  much  a  part  of  it  as  any  of  the 
limitations  or  provisions  contained  in  it.  The  revocation 
is  valid  at  law,  and  so  long  as  the  power  is  exercised 
honestly  it  cannot  be  questioned  in  equity.  Sir  Edward 
Sugden  says  a  trustee  will  not  be  guilty  of  a  breach  of 
trust  in  consenting  to  a  revocation  "  unless  he  act 
fraudulently;"  here  fraud  is  quite  out  of  the  question. 
The  object  and  intention  of  all  parties  was,  that  the  set- 
tlement should  be  put  an  end  to,  if  the  father,  husband 
and  wife,  with  the  concurrence  of  the  trustees,  should  so 
agree.  The  best  interests  of  the  family  might  require 
1,0007.  to  be  raised  for  the  father  and  applied  through 
him  for  their  benefit,  and  if  a  stranger  had  advanced  the 

1,000/. 

(a)  3  Beav.  61.  (c)  Vol.  1,  p.  341  (6M  ed.j 

(b)  3  Mac.  $  Got.  448. 
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1,000/.,  there  could  have  been  no  possible  question  as 
to  the  validity  of  the  transaction.  The  consent  of  the 
father  and  the  other  two  trustees  shews  the  bona /ides 
and  was  a  sufficient  protection. 


The  power  of  assenting  vested  in  the  trustees  did  not 
prevent  them  advancing  the  money.  In  Howard  r. 
Ducane  (a)  it  was  held,  that  a  power  of  sale  might  be 
exercised  by  trustees  upon  a  sale  to  or  an  exchange 
with  the  tenant  for  life,  whose  consent  was  necessary, 
and  it  appears  that  the  judges,  in  a  former  case,  certified 
to  the  House  of  Lords  that  a  doubt  on  such  a  question 
was  unfounded  (ft).  The  question  is,  whether  the  trustee 
has  obtained  any  advantage  from  his  position.  He  has 
advanced  his  money  and  secured  its  return,  and  in 
Greenlaw  v.  King  (c)  the  trustee  was  held  entitled  to  the 
money  he  had  advanced,  though  not  to  the  annuity. 

The  rate  of  interest  is  not  excessive. 

[The  Master  of  the  Rolls. — Nothing  turns  on  that] 

They  also  cited  Anderson  v.  Ratcliffe  (d),  as  shewing 
the  distinction  between  a  sale  and  mortgage. 

The  Master  of  the  Rolls. 

I  do  not  think  I  can  make  the  purchaser  take  this 
title.  I  do  not  dispute  the  proposition,  that  a  person 
may  in  a  marriage  settlement  introduce  a  proviso  which 
shall  simply  put  an  end  to  the  deed ;  for  instance,  that 
with  the  consent  of  the  parties  to  the  deed  that  there 
shall  be  contained  in  it  a  power  to  revoke  all  the  trusts 

and 


(a)  1  Turn,  £  R.  81. 

(6)  Seel  Turn. $  K. 84, n, («). 


(0  3  Beav.  49. 

(<Q  1  Ad.t  BLtElL  806, 819. 
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and  uses  of  the  settlement,  exactly  as  if  the  settlement       1861. 
had  never  been  executed,  and  that  such  a  power  may 
be  made  perfectly  distinct  from  the  deed.    But  I  do 
not  so  read  the  power  of  revocation  here  contained. 
It  is  a  power  to  the  father,  the  son-in-law  and  the 
daughter,  with  the  consent  in  writing  of  the  trustees  for 
the  time  being,  "  absolutely  to  revoke  and  make  void 
all  or  any  of  the  uses/9  fcc.     If  it  had  stopped  at  the 
end  of  this  sentence,  then  it  would  simply  have  given 
the  property  back  to  the  father,  but  it  goes  on  to  say, 
"  and  by  the  same  or  any  other  deed  or  deeds,  to  be  by 
them  duly  executed  and  attested,  to  limit  and  declare 
new  and  other  uses,  trusts,  powers,  provisoes  and  de- 
clarations in  lieu  of  and  in  substitution  for  the  usee, 
trusts,  powers,  provisoes  and  declarations  *whieh  shall 
have  been  so  revoked  and  made  void,  anything  herein- 
before contained  to  the  contrary  notwithstanding."     I 
read  this  as  a  power  of  revocation  for  the  purpose  of 
relimiting  the  estate,  and  relimiting  the  estate  to  any 
new  trusts  and  declarations.    How  must  the  estate  be 
relimited  ?   To  what  trusts  and  with  what  declarations  ? 
The  answer  is,  to  trusts  for  the  benefit  of  the  persons 
who  are  the  cestui*  que  timet  of  the  instrument,  according 
to  the  true  scope  and  intention  of  the  deed  itself.    Here 
is  an  agreement  upon  marriage,  that  certain  land  of  the 
father  of  the  lady  shall  be  settled  to  the  uses  therein 
contained,  that  is  to  say,  to  the  use  of  the  husband  and 
wife  and  to  the  children  of  the  marriage.    My  impres- 
sion is  that  this  must  mean  a  resettlement  for  the  benefit 
of  the  persons  who  are  the  parties  to  the  marriage,  and 
that  the  consent  of  the  trustees  must  be  given  for  that 
purpose.    What  would  have  been  the  result  in  this  case 
if  the  father  had  died,  and  shortly  after  bis  father's 
death  the  husband  had  induced  his  wife  to  join  in  a  deed 
of  revocation  ?    This  Court  always  treats  a  husband  as 
having  a  power  to  control  the  will  of  his  wife,  and  sup- 
pose 
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pose  that  under  his  control  the  husband  and  wife  desired 
that  the  whole  estate  should  be  sold,  and  the  money  paid 
to  the  husband  for  his  own  use  and  benefit,  and  that  the 
trustees  assented  to  it,  and  that  a  suit  was  instituted  on 
behalf  of  the  infant  children  for  an  injunction  to  prevent 
the  trustees  from  exercising  their  consent  for  the  pur- 
pose of  destroying  the  settlement,  I  do  not  mean  to  ex- 
press any  confident  opinion  until  such  a  case  is  argued 
before  me,  but  I  should  be  strongly  disposed  to  think 
that  this  Court  would  grant  an  injunction,  and  would 
prevent  the  trustees  from  destroying  the  uses  of  that 
settlement,  and  putting  the  whole  of  the  money  into  the 
pocket  of  the  husband.  If  so,  it  is  obvious  that  this 
trust  is  a  trust  to  be  exercised  for  the  benefit  of  the  per- 
sons for  whom,  the  trustees  act,  that  is  the  cestui*  que 
trust,  and  the  mode  in  which  they  are  to  exercise  their 
discretion  is  in  the  character  of  trustees.  But  what  is 
meant  by  that?  It  means  that  it  is  to  be  exercised  in 
that  particular  relation  in  which  they  stand  to  certain 
other  persons  whom  the  law  calls  cestui*  que  trust, 
and  whose  interests  they  are  bound  to  consult  and  pro- 
tect. If  the  trustees  are  bound  so  to  exercise  it  for  the 
benefit  of  the  cestui*  que  trust,  in  this  case  there  are 
the  children  of  the  marriage,  who  are  not  able  to  judge 
for  themselves.  How  could  it  be  for  the  benefit  of  the 
children  of  the  marriage  that  the  trustees  should  allow 
all  the  property  to  be  disposed  of,  for  the  purpose  of  its 
being  put  into  the  pocket  of  the  father  who  might  spend 
it? 


I  concur  in  the  distinction  pointed  out  between  a 
power  of  mortgage  and  a  power  of  sale;  but  it  is  ob- 
vious here,  that  nothing  could  be  more  easy  than  to 
destroy  the  whole  interest  of  the  infant  cestui*  que  trust 
by  mortgaging  the  property  to  the  full  extent  of  the 
value.    How  could  it  be  said  that  this  is  a  fair  exercise 

of 
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of  the  discretion  of  the  trustees  in  favor  of  their  cestuis  1861. 
que  trust,  if  they  exercise  it  in  such  a  manner,  so  as 
totally  to  defeat  the  whole  beneficial  interest  of  those 
persons  whom,  as  trustees,  they  are  bound  to  protect? 
All  the  cases  which  have  been  cited  to  me  are  in  favor 
of  shewing  that  the  trustees  must  exercise  their  discretion 
bond  fide  for  the  benefit  of  the  persons  for  whom  they 
are  trustees. 

The  case  of  Howard  v.  Ducane  merely  shews  that  the 
exercise  of  the  powers  of  sale  and  exchange  was  there 
proper,  because  the  tenant  for  life  was  a  fit  person  to 
buy  the  estate,  and  it  was  a  proper  exercise  of  the 
power,  as  the  interests  of  the  infant  cestuis  que  trust 
were  not  injured  or  affected,  much  less  destroyed. 

But  here  a  power  of  revocation,  given  for  the  purpose 
of  re-settling  the  estate,  is  exercised  for  the  purpose 
of  giving  the  property  (it  is  the  same  thing  whether  the 
mortgage  is  for  1,000/.  or  for  the  value  of  the  estate)  to 
the  father  of  the  persons  whose  interests  the  trustees 
are  bound  to  protect ;  and  then  I  find,  in  addition  to 
this,  that  the  trustee  himself  is  the  person  who  advances 
the  money,  that  be  is  the  person  who  pro  tanto  buys 
the  estate,  and  that  he  also  is  himself  the  person  who 
exercises  his  discretion  as  trustee.  That  he  exercises  this 
discretion  for  the  purpose  of  defeating  the  beneficial 
interest  of  the  other  cestuis  que  trust,  who  are  not  able 
to  exercise  the  discretion  for  themselves,  and  for  the 
purpose  of  buying  the  estate  for  himself.  I  think  it 
impossible  to  say  that  this  is  such  a  title  that  the  Court 
can  force  upon  a  purchaser. 

I  am  of  opinion,  therefore,  that  a  good  title  cannot 
be  made  under  this  power  of  sale,  and  the  purchaser 
must  have  his  costs  incurred  in  respect  of  the  purchase. 
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EVAN  v.  THE  CORPORATION  OF  AVON. 

nPHIS  bill  was  filed  by  John  Evan,  a  senior  burgess 
of  the  borougli  of  Avon,  in  Glamorganshire,  against 
"  the  portreeve,  aldermen  and  burgesses  of  Avon,  other- 
wise Aber-avon,"  Griffith  Williams  their  solicitor,  and 
the  Attorney -General. 


Nov.  15. 

Trim&fncie 
a  municipal 
corporation 
has  full  power 
to  dispose  of 
all  its  pro- 
perty, like  a 
private  indi- 
vidual, and  it  -      A   A    ,    .    x     -  A  a 

lies  on  the  It  stated  that  the  portreeve,  See,  were  a  corporation 

person  alleging  consisting  of  ft  portreeve,  &c,  &c,  and  about  seventy 

to  establish  burgesses,  but  that  it  was  not  included  in  the  Municipal 

*  Reading  Corporation  Act  of  5  &  6  Will.  4,  c  76.    That  the  cor- 

it  to  be  taken  poration  (previous  to  the  sales  thereof)  was  seised  of 

against Theg  *  certain  hereditaments  in  Avon,  and   that  their  rights 

pleader,  and  originated  in  "  certain"  charters  or  deeds,  including  the 

a  general  al-  f     .  * 

legation  of  the   following: — 

being  a  trus-  It  then  set  out  three  charters  or  deeds,  the  first,  with- 

tee  ca"not  out  date,  of  Leyson-ap-Morgan,  lord  of  Avon,  which 

unless  there  granted  to  all  his  English  burgesses  and  his  chancers 

leged  shewing  °^  Avon  certain  libertie,  bote,  pasture  ground,  &a,  &c. 

the  trust  The  second,  dated  24  Edw.  3,  of  Thomas  de  Avene, 

allowed  to  a  confirming  the  former,  with  additions.    The  third,  dated 

bill  by  a  jn  the  47th  ejw.  3,  of  Edward  le  Despener,  lord  of 

member  of  a  '  r 

municipal  cor-   Glamorgan  and  Morganwg,  granting  to  the  burgesses 

poration,  to 
restrain  them 
from  selling 
their  estates, 
and  for  an  ac- 
count of  the 
estates  sold, 
his  alleged 
rights  being 
In  his  cor- 


liberties,  or  market  and  right  to  receive  toll,  the  portreeve 
accounting  for  them  to  the  grantor. 

None  of  these  charters,  as  set  out,  shewed  any  private 
trust  in  favor  of  any  individual  members  of  the  corpo- 
ration. 

The 


porate  and  not 

nil  individual  capacity. 

A  suit  against  a  corporation  to  compel  the  performance  of  a  pubKc  trust  should  be 
by  information  by  tha  Attoraey-Gtaeitl. 
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The  bill  Alleged  that  the  corporation  afterwards  ac-        I860. 

quired  other  property,  and  the  sixth,  eighth  and  ninth      ^^v-^ 

allegations  were  as  follows  : —  v> 

The 

"  6.  All  the  hereditaments  so  vested  in  the  corpora-  Corporation 
tion  have  always  been,  and  are,  subject  to  certain  trusts 
in  favor  of  the  individual  members  of  the  said  cor- 
porate body,  and  also  (as  to  certain  proportions  of  the 
rents,  issues  and  profits  of  all  of  the  said  hereditaments) 
to  certain  trusts  in  favor  of  the  town  and  inhabitants 
generally  of  Avon,  and  every  burgess,  on  his  admission 
as  a  burgess,  has,  from  time  immemorial,  taken  and  still 
takes  an  oath  to  preserve  the  hereditaments  belonging 
to  the  said  corporation  for  the  benefit  of  the  said  cor- 
poration and  of  the  said  town  and  inhabitants,  and  not 
to  consent  to  or  join  in  alienation  prejudicial  to  the  said 
corporation  or  town.  The  said  private  and  public  trusts 
are  evidenced  by  divers  provisions,  rules  and  ordinances, 
contained  in  charters,  or  which  have  obtained  by  custom, 
or  been  duly  made  by  the  said  corporation." 

"  8.  All  the  burgesses  of  the  said  borough  are  well 
entitled  to,  and  of  right  ought  to  enjoy,  the  right  of 
pasture  for  their  cattle  in  and  upon  all  the  marsh  and 
mountain  lands  of  the  said  corporation,  and  also  a  voice 
in  the  management  of  the  property  of  the  corporation. 
The  thirty-three  senior  burgesses,  of  whom  the  Plaintiff 
is  one,  are  also  well  entitled  to,  and  of  right  ought  to 
enjoy,  the  right  of  an  allotment  of  three  acres  a  piece  to 
each  of  the  said  senior  burgesses,  for  the  purpose  of  the 
exclusive  pasture  of  their  cattle  during  their  respective 
natural  lives/' 

"  9.  All  the  burgesses  of  the  said  borough  are  entilled 
to  participate  in  the  surplus  income  of  the  said  cor- 
poration property,  which  remains  after  satisfying  such 
public  trusts  as  aforesaid,  in  favor  of  the  said  town  and 

vol  xxix— j.  i-  inhabitants, 
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inhabitants,  according  to  certain  shares  and  proportions, 
and  in  manner,  the  particulars  whereof  are  unknown  to 
the  Plaintiff,  and  the  Defendants  the  said  corporation 
ought  to  discover  such  particulars." 

The  bill  alleged  that  under  an  act  obtained  in  1848, 
the  corporation  erected  a  market,  and  to  defray  the 
expenses  mortgaged  the  whole  of  their  property  for 
3,000/.  That  the  corporation  afterwards  mortgaged  the 
property  for  3,500/.  to  defray  the  costs  of  an  opposition 
to  an  application  for  a  charter  under  the  Municipal 
Corporation  Act. 

The  Plaintiff  charged  "  that  the  said  several  mort- 
gages were  not  authorized  by  the  constitution  of  the 
corporation,  or  within  their  powers,  and  that  the  same 
ought  to  have  been,  but  were  not,  authorized  by  a 
monthly  or  other  meeting  or  court  of  burgesses  duly 
summoned  for  such  purpose.  The  Plaintiff  was  never 
duly  summoned  to  attend  any  meeting  for  the  purpose 
of  considering  such  mortgages." 

That  the  corporation,  apprehensive  that  the  corporate 
property  might  be  taken  out  of  their  control,  in  case  a 
charter  should  be  granted  under  the  Municipal  Corpor- 
ation Act,  had,  in  I860,  sold  all  their  property  (except 
the  market  place)  in  a  hurried,  reckless  and  improvident 
manner,  against  the  protest  of  certain  burgesses,  inclu- 
ding the  Plaintiff,  and  at  prices  much  below  its. real 
value,  and  without  authority  of  courts  duly  summoned, 
and  that  the  moneys  had  been  applied  in  divers  undue 
and  improper  ways  and  not  according  to  the  constitution 
of  the  corporation  and  the  trusts  attached  to  the  said 
property ;  and  that  the  corporation  had  unsuccessfully 
offered  for  sale  and  threatened  to  sell  the  market  house 
and  the  remaining  property,  and  misapply  the  proceeds 
in  violation  of  the  trusts  attached  to  the  property. 

The 


EvAM 


CASES  IN  CHANCERY.  147 

The  bill  prayed :—  1.  That  the  Defendants,  the  cor-       .1860. 
poration,  might  be  restrained  by  injunction  from  selling 
the  market  house,  market  place,  place  for  holding  fairs, 
slaughter  houses,  town  hall,  or  any  other  hereditaments         Thb 
remaining  vested  in  them  upon  such  private  and  public      of  Avon. 
trusts  as  aforesaid. 


2.  That  an  account  might  be  taken  of  the  heredita- 
ments sold  by  the  corporation  since  the  month  of  Janu- 
ary, 1860,  and  of  the  proceeds  of  such  sales,  and  of 
the  application  of  such  proceeds,  and  of  the  mortgage 
moneys  borrowed,  and  also  of  the  hereditaments,  monies 
and  property  now  vested  in  the  corporation;  and  it 
prayed  for  a  full  discovery  and  further  relief. 

To  this  bill  the  corporation  and  their  solicitor  filed  a 
general  demurrer  for  want  of  equity. 

Mr.  Selwyn  and  Mr.  Speed,  in  support  of  the  demurrer, 
argued,  that  a  member  of  a  corporation  could  not  sup- 
port a  suit  against  a  corporation  to  make  them  account 
for  the  corporate  property  or  seek  relief  in  respect  of  its 
internal  management;  Foss  v.  Harbottle  (a) ;  Mozley  v. 
Alston  (b) ;  Hodgkinson  v.  The  National  §fc.  Insurance 
Company  (c).  That  a  corporation,  unless  restricted,  as 
by  the  Municipal  Corporation  Act,  had  full  power  to 
alienate  their  property  and  apply  the  produce  as  they 
pleased;  The  Mayor  of  Colchester  v.  Lowten  ((f).  That 
as  regarded  any  public  mismanagement,  the  Attorney- 
General  in  right  of  the  Crown  alone  could  sue;  The 
Skinners9  Company  v.  The  Irish  Society  (e);  that  in 
respect  of  any  private  individual  trust,  none  was  properly 

alleged 

(a)  2  Hare,  461.  (<Q  1  Vet.  *  B.  826. 

(*)  1  PhilL  790.  («)  7  Beav.  593 ;  12  CI  *  Fin. 

(c)  26  Beav.  473.  425. 

l2 
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alleged  by  the  bill,  the  facts  and  deeds  Dot  supporting 
the  general  allegations ;  and  that  the  Plaintiff  was 
bound  to  shew  how  the  alleged  trust,  which  was  a  mere 
deduction  of  law,  was  created ;  Jackson  v.  The  North 
Wales  Railway  Company  (a).  Secondly,  they  argued, 
that  the  bill  was  defective  for  want  of  parties. 

Mr.  11.  Palmer  and  Mr.  Colt,  in  support  of  the  bill, 
argued,  that  it  distinctly  alleged  that  the  property  was 
held  by  the  corporation,  subject  to  trusts  in  favor  of 
the  Plaintiff,  and  that  the  corporation,  being  trustees, 
had  no  power  to  alienate  that  in  which  the  Plaintiff  was 
individually  interested.  That  the  oath  taken  by  the 
burgesses,  like  the  oath  taken  by  the  mayor  in  The 
Attorney -General  v.  The  Corporation  of  Cashel(b)9 
was  evidence  of  an  antecedent  trust  in  favor  of  the 
members  of  the  corporation. 

That  this  Court  would  interfere,  at  the  suit  of  a  mem- 
ber, to  prevent  the  destruction  of  a  corporation ;  Ward 
v.  The  Society  of  Attorneys  (c);  and  had  jurisdiction 
over  a  corporation  to  control  a  corrupt  execution  of  a 
trust ;  Dummer  v.  The  Corporation  of  Chippenham  (d  ) ; 
and  from  excluding  a  member  from  his  share  of  the 
property ;  Adley  v.  The  Whitstable  Company  (e).  That 
the  question,  on  this  demurrer,  was  not  whether  the 
Plaintiff  was  entitled  to  all  the  relief  prayed,  but  whether 
he  might  not  be  entitled  to  some  relief;  Hartley  v. 
Russell  (f). 

That,  at  all  events,  the  Defendants  were  bound  to 
furnish  the  discovery  necessary  to  make  out  the  Plain- 
tiff's case. 

The 


(a)  1  Hall  *  Twclls,  84. 
(6)  3  Dru.  *  War.  296. 

(c)  1  Coll.  370. 

(d)  14  Vet.  245. 


(e)  17  F«.323;  19  F«.304; 
1  Mer.  107. 
(/)  2  Sim.  4-  St.  244. 
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The  Master  of  the  Rolls.  1860. 

I  am  of  opinion  that  this  bill  cannot  be  supported.  Evan 
This  is  the  case  of  a  single  burgess  suing  a  municipal  The 
corporation,  and  asking  for  an  injunction  to  restrain  it  Corporation 
from  selling  certain  property  and  for  an  account  The 
distinction  must  be  borne  in  mind  between  a  municipal 
corporation  and  an  ordinary  trading  corporation,  or  one 
in  the  nature  of  a  partnership,  established  for  the  purpose 
of  dividing  the  profits  amongst  its  members.  Primd 
facie,  an  ordinary  municipal  corporation  (if  not  within  the 
Municipal  Corporation  Act  as  this  is  stated  not  to  be) 
has  full  power  to  dispose  of  all  its  property  like  any 
private  individual,  and  the  burthen  of  proof  lies  on  the 
person  alleging  the  contrary  to  establish  a  trust.  The 
trust  may  be  of  two  characters,  it  may  be  of  a  general 
character  or  of  a  private  and  individual  character. 
A  person  might  leave  a  sum  of  money  to  a  corporation, 
in  trust  to  support  the  children  of  A.B.,  and  pay  them 
the  principal  at  twenty-one.  That  would  be  a  private 
and  particular  trust,  which  the  children  could  enforce 
against  the  corporation,  if  the  corporation  applied  the 
property  for  its  own  benefit.  On  the  other  hand,  a  person 
might  leave  money  to  a  corporation,  in  trust  for  the  benefit 
of  the  inhabitants  of  a  particular  place  or  for  paving  or 
lighting  the  town.  That  would  be  a  public  trust  for 
the  benefit  of  all  the  inhabitants,  and  the  proper  form 
of  suit,  in  the  event  of  any  breach  of  trust,  would  be 
by  an  information  by  the  Attorney -General  at  the 
instance  of  all  or  some  of  the  persons  interested  in  the 
matter.  If  there  was  a  particular  trust  in  favor  of  par- 
ticular persons,  and  they  were  too  numerous  for  all  to 
be  made  parties,  one  or  two  might  then  sue  on  behalf 
of  themselves  and  the  other  cestuis  que  trust  for  the 
performance  of  the  trust.  This  is  the  principle  on 
Which  the  Court  acts* 

Here 
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Here  the  Plaintiff,  a  private  individual,  states,  that 
he  also  fills  a  public  character  as  one  of  the  senior  bur- 
gesses of  the  borough  of  Avon,  and  so  far  as  appears 
from  the  bill,  his  interest  is  common  to  all  the  other 
burgesses  of  the  town  ;  this  shews  that  his  interest  is  of 
a  public  character.  I  am  of  opinion  that  there  is  no 
trust  sufficiently  alleged  on  the  face  of  this  bill  to 
support  it.  The  bill  sets  out  certain  documents,  but  none 
of  them  import  any  trust  whatever ;  it  states  that  certain 
property  belongs  to  the  corporation,  but  not  how  it 
was  acquired.  The  sixth  paragraph  of  the  bill  is  to  this 
effect :  "  All  the  hereditaments  so  vested  in  the  said  cor- 
poration have  always  been  and  are  subject  to  certain 
trusts  in  favor  of  the  individual  members  of  the  said 
corporate  body ;  and  also  as  to  certain  proportions  of 
the  rents,  issues  and  profits  of  all  the  said  hereditaments 
to  cerain  trusts  in  favor  of  the  town  and  inhabitants  of 
Avon."  This  is  an  allegation,  if  any,  of  a  public  and 
not  of  a  private  trust,  it  is  a  trust  not  in  favor  of  the 
individual  members  of  the  corporate  body,  but  of  the 
general  inhabitants.  But  this  allegation  is  not  sufficient 
to  support  the  bill.  The  principle  on  which  the  Court 
acts  is  this:  a  pleading  is  to  be  taken  most  strongly 
against  the  pleader,  and  where  a  Plaintiff  alleges  par- 
ticular facts  not  amounting  to  what  is  necessary  to 
support  the  prayer  for  relief,  and  then  puts  in  a  general 
allegation  to  make  up  the  deficiency  in  the  particular 
allegations,  such  general  allegation  is  considered  by  the 
Court  to  have  reference  to  the  particular  facts.  Thus,  in 
the  case  of  Frietas  v.  Dos  Santos  (a),  when  a  bill  for  an 
account  stated  one  transaction  and  then  suggested,  in 
general  terms,  that  there  had  been  various  dealings  and 
transactions  between  the  Plaintiff  and  Defendant,  and 
that  mutual  accounts  subsisted  between  them,  the  Chief 
Baron  Alexander  allowed  a  demurrer,  on  the  ground 

that 

(a)  1  You.  $  Jer.  574. 
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that  if  the  particular  charges  did  not  entitle  the  Plaintiff       i860, 
to  relief,  the  loose  and  vague  general  charge  would  not      s^v^' 
support  it.    The  bill  before  me  is  a  case  of  a  similar         \% 

description.  ^     The 

r  Corporation 


of  Avon. 


Then  how  does  the  matter  stand  as  to  the  oath,  said 
to  have  been  taken,  not  to  alienate  ?  The  allegation  in 
the  bill  is  in  these  terms :  "  And  every  burgess  has,  from 
time  immemorial,  taken,  and  still  takes,  an  oath  to 
preserve  the  hereditaments  belonging  to  the  said  cor- 
poration, and  of  the  said  town  and  inhabitants,  and 
not  to  consent  to  or  join  in  any  alienation  prejudicial 
to  the  said  corporation  or  town." 

In  support  of  this  allegation,  the  case  of  The  Attorney- 
General  v.  The  Corporation  of  Cashel(a)9  is  referred  to, 
for  the  purpose  of  shewing  that,  by  these  words,  a  trust 
must  be  assumed  to  have  subsisted,  and  that  the  Court 
will  interfere  to  prevent  any  alienation  of  land  by  the 
corporation.  But  in  the  case  referred  to,  the  oath  is  set 
out  in  precise  and  distinct  words,  and  it  was  an  uncon- 
ditional prohibition  against  alienation,  except  for  special 
purposes,  namely,  for  the  purpose  of  redeeming  certain 
mortgages,  and  the  suit  was  instituted  because  it  was 
sought  to  alienate  the  corporate  property  for  other  pur- 
poses, and  for  a  very  inadequate  value.  Lord  St.  Leo- 
nards was  of  opinion  that  the  oath  shewed  that  the 
land  was  given  in  lieu  of  certain  trusts  which  they  had 
to  perform,  and  that  a  trust  not  to  alienate  must  be  in- 
ferred. But  that  is  wholly  distinct  from  an  oath  like 
the  present,  not  to  alien  in  a  manner  "prejudicial  to  the 
corporation,"  as  it  impliedly  sanctions  an  alienation 
which  is  not  prejudicial  to  the  corporation.  In  the  case 
cited,  no  alienation,  whether  prejudicial  to  the  corpora- 
tion or  not,  was  permitted,  except  for  the  particular  pur- 
poses 

(a)  8Dm.4>  War.  294* 
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poses  pointed  out  by  the  charter.  Who  is  to  be  the 
judge  whether  an  alienation  is  prejudicial  to  the  corpo- 
ration? I  think  the  answer  is,  the  persons  to  exercise 
the  power,  namely,  the  corporation,  if  done  without 
fraud,  and,  therefore,  they  may  exercise  the  power, 
provided,  in  their  bond  fide  opinion,  the  exercise  of  it  is 
not  prejudicial  to  the  corporation.  In  addition,  there  is 
a  public  trust  for  the  town  and  inhabitants,  and  a  suit 
to  enforce  such  a  trust  ought  to  be  by  information  by  the 
Attorney-General,  and  not  by  a  private  individual. 

The  case  of  Adley  v.  The  Whilstable  Company  (a)  was 
of  this  description.  It  was  a  corporation  in  the  nature 
of  a  partnership,  incorporated  by  act  of  parliament,  and 
the  profits  were  to  be  divided,  after  making  certain  pay- 
ments, among  the  members  of  the  corporation.  One  of 
the  members  alleged  that  he  had  not  received  his  fair 
share,  and  he  filed  his  bill  to  have  the  partnership  ac- 
counts taken.  It  was  clear  that  the  Court  was  bound 
to  entertain  the  suit,  as  in  the  case  of  an  ordinary  part- 
nership. It  was  distinct  from  the  present  case,  which 
amounts,  if  to  anything,  to  a  public  trust. 

It  is  said  that  the  Plaintiff'  is  entitled,  in  his  individual 
character,  to  have  the  right  of  pasturage  over  three  acres ; 
but  the  answer  to  this  is,  first,  that  this  right  is  for  all  the 
inhabitants  and  for  the  Plaintiff  only  in  his  character  of 
one  of  the  burgesses;  and,  secondly,  he  states  that  this 
very  land,  over  which  he  claims  the  right,  has  been  sold, 
and  that  the  trust  cannot  be  performed,  and  he  asks 
something  like  compensation,  in  lieu  of  it,  by  a  lien  on 
the  market-house  and  property,  which  he  shews  to  be  still 
subsisting  in  the  corporation ;  that  relief  is  impossible. 

I  am,  therefore,  of  opinion  that  the  demurrer  for  want 
of  equity  must  be  allowed.   The  right  to  discovery  cannot 

support 

(o)  17  Kc*.  315;  19  Pts.  304;  1  Mer.  107. 
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support  the  bill,  because,  in  a  case  of  this  description,        1860. 
the  right  to  discovery  and  relief  are  identical,  and  if  the 
right  to  relief  fails,  the  right  to  discovery  falls  with  it. 


Evan 


v. 
The 

The  demurrer  must,  therefore,  be  allowed,  and  I  can-      OF  ^vok. 


not  give  leave  to  amend. 


THE  RHYMNEY  RAILWAY  COMPANY  v.  THE 
TAFF  VALE  RAILWAY  COMPANY. 

Dee.  14,  17. 
HPHE   Taff  Vale  Railway  Company  was  incorporated  The  Plaintiffs 

A      under  that  name  by  "  The  Taff  Vale  Railway  Jftj^JJ 

Act,  1836,"  for  the  purpose  of  making  a  railway  from  over  part  of 

Merthyr  TydjU  to  Cardiff.    This  act  contained  a  pro-  ants'  line  or 

vision,  that  no  carriage  should  pass  along  or  be  upon  rinlway»  wi}u 

°  r  o  i         carriages  of 

the  said   railway,  unless  such  carraige  should   be  of  the  construe- 
such  construction  and  in  such  state  and  condition  as  ^SiliHoniof 
the  rules  and  regulations  of  the  said  company  might,  the  latter 

c  ..         .      A.  A  ..  ,      .  .  ,    should "  rca- 

from  time  to  time  or  at  any  time,  require;  and  which  80nobly  re- 
rules  and  regulations  the  said  company  were  thereby  9u*ie/".  The 

refutations 

expressly  authorized  to  make,  and  wholly  or  partially  made  by  the 
to  alter  or  revoke.  Defendants 

required  the 
draw-bars  and 
couplings  to 

This  railway  had  been  constructed  before  1854.  be  of  a  speci- 

fied descrip- 
tion ;  that 

The  Rhymney  Railway  was  constructed  by  virtue  of  every  vehicle 

certain  a  break  acting 
on  two  wheels, 
and  buffers  at  each  end  of  12-inch  diameter  and  4-inch  stroke.  The  Plaintiffs 
alleged  these  regulations  to  be  unreasonable.  Held,  first,  that  the  burden  was  on  the 
Plaintiffs  to  prove  the  unreasonableness ;  secondly,  that  the  regulations  were  reason- 
able and  indispensable  in  passenger  trains,  and  were  reasonable  and  useful  in  goods 
and  luggage  trains ;  thirdly,  that  the  fact  of  the  regulations  not  having  been  enforced 
rigorously  against  the  Plaintiffs,  for  some  time,  was  no  reason  for  not  enforcing  them 
strictly  afterwards ;  fourthly,  that  the  Plaintiffs  had  a  right  to  insist  that  they  should 
not  be  treated  differently  from  other  persons  in  these  matters;  and,  lastly,  that  a 
clause  in  the  act  to  refer  differences  to  arbitration  did  not  oust  the  jurisdiction  of  the 
Gourt  to  prevent  the  enforcement  of  reasonable  regulations. 


lo4 
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certain  acts.  This  line,  after  proceeding  about  eighteen 
miles,  became  connected  with  the  Taff  Vale  Railway, 
and  it  then  ran  over  about  six  miles  of  the  latter  railway 
into  Cardiff,  by  virtue  of  powers  contained  in  the 
Rhymney  Railway  Act,  1857*  The  act  contained  the 
following  clauses : — 

"74.  The  [Rhymney']  company,  their  lessees  and 
assigns,  for  the  purpose  of  conveying  traffic  from  or  to 
the  extension  line  to  or  from  the  Bute  Dock  Branch 
Railway,  may  pass  over  and  use,  with  engines  and 
carriages,  subject  only  to  the  restrictions  and  regula- 
tions affecting  the  same  in  this  act  coutained,  so  much 
of  the  line  or  lines  of  railway  belonging  to  the  Taff 
Vale  Railway  Company,  with  the  stations  and  other 
conveniences  connected  therewith,  as  shall  be  situate 
between  the  point  of  junction  with  the  Taff  Vale  Rail" 
way  of  the  Extension  Line  and  the  point  of  junction 
with  the  Taff  Vale  Railway  of  the  Bute  Dock  Branch 
Railway,  on  payment  of  such  tolls,  charges,  rent  or 
other  considerations  as  may  be  agreed  upon  between 
the  parties  respectively,  or  failing  such  agreement,  on 
payment  of  such  tolls  as  are,  by  the  acts  relating  to  the 
Taff  Vale  Railway  Company,  payable  in  respect  of  the 
user  of  that  part  of  their  railway :  provided  always,  that 
those  restrictions  and  regulations  shall,  for  the  purposes 
of  this  section,  be  substituted  for  sections  115,  116, 
117,  118,  119,  120  and  121  of  'The  Railway  Clauses 
Consolidation  Act,  1845.' " 

"  80.  No  carriage  shall  pass  along  or  be  on  the  Taff 
Vale  Railway,  unless  the  carriage  be,  at  all  times  so  long 
as  it  is  used  or  remain  thereon,  of  the  construction  and 
in  the  condition  which  the  regulations  of  the  Taff  Vale 
Railway  Company,  from  time  to  time,  reasonably  re- 
quire ;  and  if  any  dispute  arise  between  the  Taff  Vale 
Railway  Company  and  the  owner  of  any  such  carriage, 
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as  to  the  construction  or  condition  thereof,  every  such 
dispute  shall  be  settled  by  arbitration. 

"81.  If  any  carriage,  not  being  of  such  construction 
or  in  such  condition  as  those  regulations  reasonably 
require,  be  brought  or  used  on  any  portion  of  the  Taff 
Vale  Railway  by  the  company,  their  lessees  or  assigns, 
the  owner  thereof,  or  any  person  having  the  charge  of 
the  carriage,  shall  forfeit  to  the  Taff  Vale  Railway 
Company  not  exceeding  10 J.  for  every  such  offence, 
and  the  Taff  Vale  Railway  Company  may  remove  the 
carriage  from  their  railway." 


1860. 

The 

Rrymney 

Railway 

Compart 

v. 

The 

Tafp  Vale 

Railway 

Company. 


In  the  month  of  February,  1858,  the  Rhymney  Rail- 
way was  opened  for  traffic,  and  the  Taff  Vale  Railway 
Company  printed  certain  rules  and  regulations  with 
respect  to  the  construction  of  carriages  and  vehicles 
used  upon  their  railway.  Such  of  these  rules  as  it  is 
material  to  state  were  as  follows  : — 

"  Draw-bars  and  Couplings* 

"  Every  vehicle  must  be  fitted  with  approved  draw- 
springs,  one  at  each  end,  the  draw-bars  and  springs 
attached  must  be  sufficiently  strong,  with  not  less  than 
two  inches  stroke,  the  centre  coupling  must  be  of  three 
links  and  one  shackle,  the  links  to  be  not  less  than  one 
inch  in  diameter ;  every  vehicle  must  have  four  safety 
or  side  couplings  with  proper  hooks,  the  links  to  be  not 
less  than  seven-eighths  of  an  inch  in  diameter,  and  each 
side  coupling  to  be  placed  at  a  distance  of  six  inches 
from  the  centre  coupling,  the  shackle  to  be  made  to  fit 
the  draw-bar,  the  holes  in  the  draw-bar  to  be  one  inch 
and  three-eighths  in  diameter,  the  coupling  pins  to  be 
one  and  a  quarter  inch  in  diameter,  and  not  less  than 
eight  inches  long;  the  couplings  to  be  of  such  length 
as  to  leave  a  space  between  the  buffers  of  not  less  than 
four  inches  nor  exceeding  six  inches*  The  side  coup- 
lings 
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lings  must  be  two  inches  longer  than  the  centre  coup- 
lings. The  whole  of  the  couplings  and  draw-bars  to  be 
made  of  the  best  faggoted  iron. 

u  Breaks. 

''  Every  vehicle  must  be  provided  with  a  good  and 
efficient  break,  applied  in  such  a  manner  as  to  act  upon 
two  wheels  simultaneously,  to  be  fitted  with  a  proper 
break  guard  to  effectually  confine  the  lever,  and  to 
prevent  the  same  from  falling  to  the  ground,  with 
proper  catches  and  pins  to  support  the  same ;  the  break- 
lever  to  be  placed  at  the  tail-board  end  of  the  vehicle, 
and  upon  the  right  hand  side  of  the  same,  looking  into 
the  vehicle. 

"  Buffers. 

"  Every  truck  or  other  vehicle  (not  being  a  coal 
waggon)  must  be  furnished  with  approved  spring-buf- 
fers at  each  end,  of  not  less  than  twelve  inches  in 
diameter,  having  a  stroke  of  not  less  than  four  inches. 
Coal  waggons  under  twelve  feet  length  of  body  must 
be  furnished  with  approved  spring-buffers,  placed  at  the 
tail-board  end,  of  not  less  than  ten  inches  in  diameter, 
with  a  stroke  of  not  less  than  four  inches ;  at  the  op- 
posite end  of  the  buffer,  blocks  are  to  be  secured  to 
the  sole  pieces,  and  bound  by  strong  iron  hoops.  Coal 
waggons  of  twelve  feet  length  and  upwards  must  be 
furnished  with  approved  spring-buffers  at  each  end,  to 
be  not  less  than  twelve  inches  diameter,  having  a  stroke 
of  not  less  than  four  inches." 


The  Taff  Vale  Railway  Company,  for  some  time, 
refrained  from  enforcing  these  regulations  against  the 
Rhymney  Railway  Company 9  but  in  August,  1860,  they 
insisted  on  the  rules  and  regulations  being  adhered  to, 
and  after  notice,  they  stopped  several  trains  of  the 
Rhymney  Railway  Company  at  Cardiff,  and  insisted 


on 


Company. 
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on  the  removal  of  several  carriages  or  trucks,  as  not        I860, 
being  constructed  in  conformity  with  their  rules.  ^^,-w/ 

Tub 
Riiymnby 

The  Rhymney  Railway  instituted  this  suit  against      Railway 

Company 

the  Toff  Vale  Railway  Company  in  September,  1860,  „.  " 

alleging   that   these  rules,  as   to   the  construction   of    T   The 

1  AFP    V  ALE 

vehicles  and  carriages  brought  upon  the  Taff  Vale  Railway 
Railway  by  the  Rhymney  Railway  Company,  were 
unauthorized  by  the  Taff  Vale  Railway  Acts,  and  if 
they  were,  were  so  unnecessary  and  vexatiously  oppres- 
sive, that  the  Plaintiffs  thought  it  impossible  that  the 
Taff  Vale  Railway  Company  should  attempt  to  enforce 
them.  That  the  construction  required  was  unnecessary  for 
the  safety  of  the  traffic  on  the  Taff  Vale  Railway ,  as  it  was 
notorious  that  more  than  two-thirds  of  the  vehicles  and 
carriages  in  use  upon  the  other  railways  in  this  country 
were  not  constructed  according  to  the  rules  issued  by  the 
Taff  Vale  Railway  Company,  and  were  yet  used  with 
perfect  safety.  That  the  alterations  requisite  to  alter 
vehicles  and  carriages,  so  as  to  make  them  conform  to 
these  regulations,  would  be  costly,  and  that,  in  many 
cases,  it  would  be  impossible,  looking  to  the  value  of 
the  vehicles  and  carriages  and  the  expense  of  the 
alterations,  to  make  the  alterations  without  an  useless 
waste  of  money. 

That  the  Rhymney  Railway  and  the  Taff  Vale  Rail- 
way were  principally  used  for  coal  and  iron  and  general 
merchandise,  their  passenger  traffic  being  comparatively 
inconsiderable.  That  the  coal,  iron  and  general  mer- 
chandise carried  upon  them  were  carried  either  on  trucks 
belonging  to  the  carrying  company  or  on  trucks  be- 
longing to  the  owners  of  the  goods  so  carried,  or  on 
trucks  belonging  to  third  persons,  and  hired  by  the 
owners  of  the  goods  for  that  purpose ;  and  that  by  far 
the  principal  part  of  the  traffic  of  each  company  was 

carried 
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carried  on  trucks  not  belonging  to  the  company.  These 
trucks  were  drawn  by  engines  belonging  to  the  com- 
pany, who  received  a  certain  mileage  for  the  use  of  the 
line  and  engine. 

The  bill  prayed :— 1.  That  the  Taff  Vale  Railway 
Company  might   be    restrained    from   preventing   the 
Rhymnet/  Railway    Company  from    using    and   from 
interrupting  or  impeding  them  in  the  use  of  any  engine, 
carriage,  truck  or  vehicle,  constructed  in  the  same  way 
as  the  engiues  used,  or  the  carriages,  trucks  or  vehicles 
used,  or  drawn,  or  propelled  by  the  engines  of  the 
Rhymney  Railway  Company  during  the  present  year, 
previously  to  the  first  of  this  instant  month  of  September, 
on  the  ground  that  such  engines,  carriages,  trucks  or 
vehicles  respectively  were  not  constructed  in  conformity 
with  the  rules  and  regulations  issued  by  the  Taff  Vale 
Railway  Company,  dated  the  23rd  of  February,  1858, 
and  the  19th  of  August,  1859. 

2.  That  the  Taff  Vale  Railway  Company  might  be 
restrained  from  imposing  on  or  enforcing  on,  with  refer- 
ence to  the  trains  of  the  Rhymney  Railway  Company, 
any  other  restrictions  or  regulations  than  those  which 
were  imposed  or  enforced  by  them  with  reference  to  the 
trains  of  the  Taff  Vale  Railway  Company. 

Mr.  Selwyn  and  Mr.  J.  Pearson,  for  the  Plaintiffs. 

Mr.  R.  Palmer  and  Mr.  A.  Smith,  were  not  called  on. 

The  Master  of  the  Rolls  :  I  think  it  is  probable 
that  I  shall  not  hear  the  defence,  but  I  will  read 
the  evidence,  and  if  it  is  as  stated  to  me,  then,  as  the 
burthen  of  proof  lies  upon  the  Plaintiffs  to  shew 
that  these  regulations  are  unreasonable,  it  appears 
to  me  they  fail  entirely.    Here  the  act  of  parliament 

expressly 
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expressly  directs  that  no  carriage  shall  pass  along  the 
Defendants'  line,  unless  it  be  of  the  construction  which 
the  regulations  of  the  Taff  Vale  Railway  Company 
from  time  to  time  reasonably  require.  They  have  made 
some  regulations,  and  the  Plaintiffs,  who  allege  it,  must 
prove  that  they  are  unreasonable.  It  is  no  answer  to 
state  that  they,  in  practice,  relax  the  regulations  which 
they  have  made ;  because,  of  course,  the  question  must 
be  tried  on  the  reasonableness  of  the  regulations  which 
they  have  made,  and  it  is  their  duty  to  enforce  them  if 
they  think  it  necessary.  If  the  regulations  have  been 
relaxed  in  favor  of  the  Plaintiffs,  it  is  by  mere  matter 
of  arrangement  for  the  Plaintiffs'  benefit.  I  must 
look  simply  at  the  regulations  made  by  the  Defendants 
and  see  whether  they  can  be  enforced  against  the  Plain- 
tiffs, and  for  that  purpose,  I  must  determine  whether 
they  are  reasonable  or  noL  I  will  therefore  read  the 
whole  of  the  evidence  on  this  subject 
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The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiffs'  case  fails. 


Dec.  17. 


The  question  depends  upon  whether  the  regulations 
made  by  the  Defendants  are  reasonable  or  unreasonable. 
By  the  80th  section  of  the  act  which  establishes  the 
Rhymney  Railway  Company  it  is  enacted,  that  no  car- 
riage shall  pass  along  the  Taff  Vale  Railway  unless  it 
be  of  the  construction  and  in  the  condition  which  the 
regulations  of  the  Taff  Vale  Railway  shall  from  time 
to  time  reasonably  require. 


Then  it  says,  that  if  any  disputes  shall   arise,  the 
matter  is  to  be  referred  to  arbitration ;  but  that  does  not 

affect 
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affect  the  question,  because  that  does  not  take  away 
the  jurisdiction  of  the  Court. 

"  The  Railways  Clauses  Consolidation  Act,  1854," 
has  a  clause  to  the  same  effect  (a),  omitting  the  word* 
"  reasonably  require/'  but  that  can  make  no  difference, 
because  that  clause  can  only  mean  those  regulations  of 
the  company  which  are  reasonably  required.     The  only 
question  is,  whether  the  regulations  which  on  the  23rd 
of  February,  1858,  the  Taff  Vale  Railway  Company 
issued  are  reasonable.     It  is  not  necessary  to  read  them 
again,  they  relate  to  "  Draw-bars  and  Couplings,"  to 
"  Breaks,"   and  to  "  Buffers,"  and  they  require  that 
every  carriage  shall,  as  to  these  three  points,  be  of  a 
particular  construction. 

I  have  read  through  the  evidence  to  determine  whe- 
ther these  requisitions  are  reasonable  or  not,  and  the 
evidence  of  the  Defendants  satisfies  me,  that  in  pas- 
senger trains  these  regulations  are  not  only  reasonable 
but  are  what  may  be  called  indispensable,  or  nearly  so ; 
and  the  evidence  also  satisfies  me,  that  although  they  are 
not  of  equal  necessity,  and  by  no  means  indispensable 
in  trains  for  the  mere  conveyance  of  goods  and  luggage, 
still  that  they  are  extremely  useful  in  those  cases. 
The  evidence  of  the  Plaintiffs  is  simply  that  they  are 
not  necessary  in  trains  for  the  carriage  of  minerals, 
goods  and  the  like,  that  the  Rymney  Railway  Com- 
pany principally  carry  goods  and  minerals,  and  that  the 
carriage  of  passengers  is  a  very  subordinate  matter, 
but  the  Plaintiffs'  witnesses  nowhere  deny  that  these 
regulations  are  useful,  or  that  they  promote  security, 
nor  do  they  deny,  that  they  tend  to  diminish  the  con- 
sequences of  shocks  and  collisions,  injury  to  the  line, 

and 

(«)  3*9  Vict.  c.  20,  *.  11 7, 
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and  the  impeding  of  the  traffic,  which  are  consequent 
upon  an  accident  happening,  and  the  carriages  or  trucks 
leaving  the  rails.  Now  the  burthen  of  proof,  to  shew 
the  unreasonableness  of  these  regulations,  lies  upon  the 
Plaintiffs,  and  the  utmost  they  prove  is,  that  although 
it  may  be  better  to  adopt  the  precautionary  measures  re- 
quired by  these  regulations,  still  that  they  are  not  abso- 
lutely required.  That  is  the  full  extent  of  the  Plaintiffs' 
evidence,  and  I  consider,  therefore,  that  the  reason- 
ableness of  these  rules  is  established  on  the  one  side, 
and  is  not  touched  by  the  evidence  on  the  other. 
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If  that  be  so,  it  would  appear  that  the  matter  was  at 
an  end,  but  the  Plaintiffs  bring  forward  an  argument, 
which  I  must  say  appears  to  me  rather  a  singular  one* 
They  say  that  the  Defendants  have  not  enforced  the 
rules  rigorously,  and  that  they  have  relaxed  them  in 
favor  of  the  Plaintiffs  themselves.  That  might  be  a 
very  good  answer  to  an  action  brought  in  respect  of 
something  past,  but  for  the  future  the  only  consequence 
of  such  a  successful  defence  would  be,  that  the  Defend- 
ants would  insist  that  the  rules  should  not  be  relaxed, 
but  that  they  should  be  enforced  in  their  fullest  severity 
against  the  Plaintiffs,  aud  that  instead  of  the  Defend- 
ants  doing  .as  they  have  hitherto  done,  viz.,  requiring 
that  every  fourth  of  the  carriages,  or  one-fourth  of  the 
carriages  in  every  train,  should  be  of  this  particular 
construction,  they  would  insist,  and  properly,  that  every 
carriage  should  be  so  constructed.  It  is  to  be  observed 
that  if  the  rules  have,  from  time  to  time,  been  relaxed, 
it  can  be  no  valid  argument  in  favor  of  the  Plaintiffs 
that  the  Defendants  have  relaxed  them  in  the  Plaintiffs' 
favor. 


The  Plaintiffs  then  say,  that  the  rules  are  not  uni- 
versal and  that  they  do  not  apply  to  every  one,  and  I 
vol.  xxix— i.  m  think 
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think  that  the  Plaintiffs  are  entitled  to  insist  that  they 
shall  not  be  treated  differently  from  any  other  persons, 
but  that  would  not  affect  the  validity  of  the  rule,  it 
would  only  require  that  the  rule  should  be  enforced  in 
the  same  manner  against  every  one.  But  here  again, 
looking  at  the  evidence,  I  am  of  opinion  it  shews  that 
if  a  difference  has  been  made,  it  is  a  difference  more 
severe  to  persons  not  before  the  Court  and  more  favor- 
able to  the  Plaintiffs,  who  have  been  treated  more 
leniently  in  this  respect  than  other  persons!  and  that 
they  cannot  complain. 


I  trust  the  Defendants  will  afford  the  Plaintiffs  a 
reasonable  time  to  enable  them  to  comply  with  these 
rules,  but  all  I  can  do  on  the  present  occasion  is,  to 
say,  that  this  suit  fails,  that  the  order  for  an  injunction 
which  has  been  made  must  be  discharged,  and  that  this 
bill  must  be  dismissed. 


^  or  %.— Affirmed  by  Lord  Campbell,  L.  C,  27th  Feb.  1861. 
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THE  ATTORNEY-GENERAL  v.  JESUS  COL- 
LEGE, OXFORD.  Jan'  22> 23' 

Feb.  13. 

rpHE  question  related  to  the  construction  of  the  will  A  testator  de- 
"*•      of  the  Rev.  Edmund  Meyricke  who  died  in  1713.  JJte  fo/pro^ 

viding  108/. 
a  year  for 

His  will,  dated  the  25th  of  March,  1712,  was  as  scholars  and 
follows: — "Whereas  I  always  intended  to  bestow  a  0f  a  college, 
good  part  of  what  God  should  please  to  bless  me  withal,  an(*  ^e  Tez 

°         r  ..»•*•     mainder  of 

for  the  encouragement  of  learning  in  Jesus  College,  in  the  yearly 
Oxford,  and  for  the  better  maintenance  of  six  of  the  ^aSncad-^ 
junior  scholars,  who  are  or  shall  be  scholars  of  the  vowsons  for 

fit  am  Tltr 

foundation  of  the  said  college,  out  of  the  six  counties  of  a  COclicil  he 
North  Wales,  I  do  give,  devise  and  bequeath  all  my  g*™  for  a 
real  and  personal  estate  (other  than  and  besides  what  schoolmaster 
thereof  is  or  shall  be  by  this  my  will,  or  shall  be  by  any  a  nou8e  J£* 
codicil  or  codicils  of  this  my  will"  &c,  devised  or  be-  and  15/.  ayear 
queathed)  "unto  and/or  tkese  several uses  and  purposes  **$-& 
(that  is  to  say),  unto  every  one  of  the  said  six  scholars,  scholars,  and 
particularly  and  severally,  the  annual  sum  of  10/.  of  mofejTneces- 
lawful  money  of  Great  Britain  during  his  residence  in  sarv  for  keeP" 

ing  the  school 

the  said  college ;  and  for  the  maintenance  and  settle-  in  repair ; 
ment  of  six  exhibitioners  in  the  said  college,"  &c,  "  I  'l^Z*  hV {jf 
do  give  to  each  and  every  of  the  said  six  exhibitioners  present  rents" 
the  annual  sum  of  8/.,"  such  sums  to  be  paid  yearly  ?n  Merioneth- 
u  out  of  the  yearly  rents,  issues  and  profits  of  my  said  **"*<?,  above 

.,,.,*",  ;  .     •  j  the  108/.  to  the 

estate.  And  the  remainder  of  the  yearly  rents,  issues  and  scholars  and 
profits"  ..."  I  do  give,  devise  and  bequeath  to  and  for  exhibitioners 

r  &      '  n  at  the  college, 

these  and  15/.  to  the 
schoolmaster 
and  15/.  to  the  scholars  at  Bala;  but  the  house  and  land  at  Bala  "being  of  the  yearly 
rent  of  3/.  12*.,  being  so  much  of  the  4/.  17s.,  the  remainder  thereof  is  1/.  5s.  per 
annum  for  the  repairs."  The  rental  having  greatly  increased,  held  that  the  school  was 
entitled  to  such  a  proportion  of  the  increase  as  4/.  17s.  bore  to  the  whole  original  rents. 
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these  further  uses  and  purposes  (that  is  to  say),  for  the 
buying  of  advowsons  of  rectories,  impropriations  or 
vicarages,  whereto  the  Principal  for  the  time  being  and 
the  fellows  of  the  said  college  shall  or  may,  as  patrons 
thereof,  present  fit  persons  thereto  out  of  the  said  num- 
ber of  the  said  six  scholars,"  or  the  six  exhibitioners. 
And  he  appointed  the  then  Bishop  of  Hereford  and  the 
Principal  of  Jesus  College,  and  Doctor  Smabridge  and 
Doctor  John  Wynne  trustees,  to  order  and  manage  his 
said  estate  so  given  for  the  said  uses  and  purposes 
relating  to  the  said  Jesus  College  as  aforesaid,  and  the 
Principal  of  Jesus  College,  for  the  time  being,  for  ever 
and  two  of  the  senior  fellows  of  the  said  college,  for  the 
time  being,  for  ever  were  to  be  the  future  trustees.  And 
he  appointed  the  four  trustees  to  be  his  executors. 


The  testator  made  a  codicil  to  his  will,  bearing  date 
the  14th  day  of  May,  1712,  and  thereby  he  devised  as 
follows : — "  Item.  I  give,  devise  and  bequeath  all  that 
my  messuage  and  tenement,  with  the  appurtenances 
thereto  belonging,  called  Tytan-y-Donmen,  situate, 
lying  and  being  in  the  town  of  Bala,  in  the  said  county 
of  Merioneth,  together  with  my  one  acre  of  land  in  Park 
and  Caeyrllechwedd,  now  or  of  late  in  the  possession  of 
one  Phillip  Morgan,  at  and  under  the  yearly  rent  of 
3/.  12$.,  to  and  for  the  use  and  benefit  of  a  school  and 
schoolmaster,  in  which  school  there  shall  be  thirty  poor 
boys  of  North  Wales'9  taught,  such  school  to  be  kept  in 
the  said  messuage,  and  the  rest  of  the  house  and  the 
acre  of  land  for  the  dwelling  and  use  and  benefit  of 
such  schoolmaster. 


He  then  gave  15Z.  yearly  for  clothing  the  thirty 
scholars  and  15/.  yearly  to  the  schoolmaster,  and  pro- 
ceeded thus: — "and  I  do  further  give,  devise  and 
bequeath  so  much  money,  to  be  laid  out  yearly  and  as 
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often  as  the  visitors  and  trustees  of  such  school  shall 
think  fit  or  judge  necessary,  for  the  repairs  of  the  said 
messuage  and  premises  and  the  keeping  the  same  in 
sufficient  repair  from  time  to  time  and  at  all  times  for 
ever,  there  being  the  sum  of  41.  17  s.  of  the  present 
rents  of  my  estate  in  Merionethshire  above  the  sum  of 
108/.  per  annum  by  me  given,  by  my  last  will,  to  six 
scholars  and  six  exhibitioners  in  Jesus  College  in  Oxford, 
as  in  and  by  my  said  will,  and  over  and  above  the  said 
15/.  towards  clothing  the  said  thirty  scholars  and  the 
said  15/.  per  annum  for  such  schoolmaster  as  aforesaid; 
but  the  said  house  and  messuage  and  acre  of  land  given 
as  aforesaid  for  the  use  and  benefit  of  such  school  and 
schoolmaster  being  of  the  yearly  rent  of  3/.  12s.  as  afore- 
said, being  so  much  of  the  said  4/.  175.,  the  remainder 
thereof  is  1/.  5s.  per  annum,  for  the  repairs  of  the  said 
house  and  messuage  and  premises  and  keeping  the  same 
in  repair  yearly  and  at  all  times  for  ever  as  aforesaid." 
The  testator  appointed  the  Bishops  of  St.  Asaph  and 
Bangor  for  the  time  being,  and  the  heir  of  Ucheldre  for 
the  time  being,  visitors  and  trustees  of  and  for  the 
school  and  schoolmaster  and  scholars. 
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After  the  testator's  death,  proceedings  were  had  in 
this  Court  in  the  Attorney-  General  v.  Wynne,  Attorney- 
General  v.  Hoare,  and  In  the  Matter  of  Meyricke9s 
Charity,  but  it  is  not  necessary  to  refer  to  them  further 
than  to  state,  that,  of  the  present  income,  now  amounting 
to  1,574/.  a-year,  the  several  annual  payments  directed 
to  be  made  to  the  several  objects  of  the  charity,  by  the 
several  orders  in  these  suits,  amounted  to  1,224/.  per 
annum,  leaving  a  surplus  of  350/.  now  to  be  disposed  of. 


The  Attorney- General  by  this  information  submitted 
as  follows : — "  That,  by  the  true  construction  of  the  will 
and  codicil  of  Edmund  Meyricke,  the  whole  surplus 

rents 
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rents  and  profits  of  the  testator's  estate  in  Merioneth- 
shire, after  providing  the  annual  sums  by  the  testator 
directed  to  be  paid  for  scholars  and  exhibitioners  in 
Jesus  College,  in  Oxford,  were  applicable  for  the  use 
and  benefit  of  the  school  at  Bala  founded  by  the  codicil, 
or,  at  all  events,  that  the  school  was  entitled  to  a  much 
larger  proportion  of  the  increased  rents  and  profits  of 
the  testator's  estate  than  it  had  yet  received,  by  virtue 
of  the  orders  of  the  Court  made  in  the  before-mentioned 
causes.  And  your  informant  sheweth,  that  it  appears  by 
the  codicil,  and  was  the  fact,  that  the  real  estate  of  the 
testator  in  Merionethshire  was  of  the  annual  value,  at 
the  date  of  the  codicil,  of  142/.  17s.,  and  that  the  whole 
then  surplus,  consisting  of  1/.  5s.  per  annum,  was  given 
by  him  for  the  maintenance  and  repair  of  the  said 
school." 


The  information  prayed  a  declaration  that,  by  the 
true  construction  of  the  will  and  codicil  of  Edmund 
Meyricke,  the  school  at  Bala  founded  by  his  codicil 
was  entitled  to  the  whole  of  the  surplus  rents  and  pro- 
fits of  the  estates  belonging  to  the  testator  in  the  county 
of  Merioneth,  after  providing  for  the  scholars  and  exhi- 
bitioners at  Jesus  College,  Oxford;  or,  at  all  events, 
that  the  school  was  entitled  to  a  much  larger  proportion 
of  the  said  rents  and  profits  than  had  hitherto  been  paid 
and  applied  to  its  use  and  benefit 


That  a  new  scheme  might  be  settled  for  the  appli- 
cation of  the  charity  estates  and  funds  and  the  income 
thereof,  and  that  in  settling  such  scheme  regard  might 
be  had  to  the  rights  and  interests  of  the  school  at  Bala, 
and  to  the  Ordinance  of  the  Oxford  Commissioners, 
under  the  17th  &  18th  Vict.  c.  81 ;  and  that  trustees  of 
the  school  at  Bala  might  be  appointed. 

The 
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The  Attorney- General  ($\v  R.Bethell),  Mr.  JR.  Palmer 
and  Mr.  T.  H.  Terrell  in  support  of  the  information, 
cited  The  Deptford  School  Case  (a) ;  Attorney-General 
v.  The  Dean  and  Canons  of  Windsor  (b);  Attorney- 
General  v.  The  Mayor  of  Beverley  {c);  Attorney- General 
v.  Brazen-nose  College  (d). 

Mr.  Hobhouse  for  the  visitors  and  trustees  of  Bala 
School. 

Mr.  Lloyd  and  Mr.  Greenside  for  Jesus  College. 
The  Attorney-General  v.  The  Skinners'  Company  {e). 

Mr.  Terrell  in  reply. 
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The  Master  of  the  Rolls. 

The  question  in  this  information  turns  on  the  proper 
construction  to  be  put  on  the  will  and  codicil  of  the 
Rev.  Edmond  Meyricke,  the  founder  of  the  school  at 
Bala,  on  behalf  of  whom  the  information  is  filed.  He 
left  considerable  estates  to  Jesus  College,  Oxford,  and 
the  object  of  the  information  is  to  obtain  either  the 
whole  of  the  surplus  rents  arising  from  these  estates,  or 
a  larger  proportion  of  them,  applied  for  the  use  of  the 
school  than  has  hitherto  been  done.  The  prayer  is  in 
the  alternative;  it  asks  either  a  declaration  that  the 
whole  of  the  surplus  rents  may  be  so  applied,  or  that, 
at  least,  a  much  larger,  proportion  may  be  so  applied  for 
the  future.  The  will  of  the  Rev.  Edward  Meyricke 
bears  date  the  25th  of  March,  1712.     It  begins  with  a 

recital 


(a)  8  Rep.  130. 

(6)  24  Beav.  679;  8  H.  ofL. 
Cat. 

(r)  15  Beav.  540;  6  Be  G., 
M.  if  G.  256;  but  reverted  in 


6  H.ofL.  Cat.  310. 

(d)  8  Bli.  434 ;  2  C/.  £  Fin. 
326. 

(e)  2  Rutt.  407. 
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recital  to  this  effect:  "Whereas  I  always  intended/9 
&c.  &c.  [see  ante,  p.  163].  This  recital  is  very  im- 
portant, because,  in  the  first  place,  it  points  to  the 
leading  object  of  the  testator.  It  is  true  that  the  recital 
will  not,  any  more  than  the  preamble  of  an  act  could, 
control  any  clause  in  plain  words,  but  where  the 
words  of  a  devise  are  ambiguous,  the  recital  may  be 
very  properly  and  usefully  referred  to  for  the  purpose 
of  explaining  and  ascertaining  what  was  the  meaning 
of  the  testator.  The  testator  then  proceeds :  "  I  do 
give,"  &c.  [see  ante,  p.  163.] 


Now  the  general  effect  of  this  will  is,  I  think,  quite 
clear.  In  the  first  place,  the  whole  property,  subject  to 
the  legacies  and  limited  interests  which  are  carved  out 
of  it,  is  given  to  Jesus  College  for  the  full  benefit  and 
advantage  of  the  college,  in  a  manner  which  is  pointed 
out  in  the  will.  It  is  subject,  no  doubt,  only  to  what 
may  be  taken  out  of  it  by  the  codicil,  which  I  shall 
state  immediately,  and  the  question  will  be,  how  far  the 
codicil  takes  away  from  or  derogates  from  the  gift  given 
to  the  college?  The  rule  which  applies  in  all  these 
cases,  and  is  so  frequently  referred  to,  must  apply  here, 
that  there  must  be  distinct  words  in  the  codicil  to  take 
away  from  the  college  what  is  previously  given  to  it; 
for  I  entertain  no  doubt  that  the  effect  of  this  will  is  to 
give  the  college  a  beneficial  interest  in  the  whole  of  the 
estate  absolutely. 

The  codicil  bears  date  the  14th  of  May  following, 
and  is  to  this  effect  [see  ante,  p.  164]. 


Now  the  result  of  my  consideration  of  this  codicil  is 
to  bring  me  to  the  conclusion  that  it  does  not  alter  the 
primary  destination  of  the  estates  devised  for  the  benefit 
of  Jesus  College;  and  that  the  testator  did  not  intend, 

and 
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and  has  not  expressed  his  intention  to  be,  that  the  whole 
estate,  or  the  surplus  of  it,  should  be  applied  for  the 
benefit  of  Bala  School,  subject  to  the  payments  thereout 
of  the  various  specific  payments  in  favor  of  that  school. 
It  is  not  possible  for  me,  therefore,  to  assent  to  that  view 
of  the  information,  which  seeks  a  declaration  and  distri- 
bution of  the  funds  upon  that  scheme.  But  I  think  that 
the  real  construction  of  the  will  is,  that,  under  it,  the 
Bala  School  is  entitled  to  an  apportionment  of  the  4/.  17*. 
of  the  rents  above  what  was  required  for  Jesus  College^ 
in  the  manner  therein  mentioned,  that  is,  31.  14s.  for 
the  use  and  benefit  of  the  school,  and  \l.  5s.  towards 
the  maintenance  and  repair  of  the  bouse. 
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I  consider  the  payments  of  the  15/.  and  15/.  to  the 
master  and  scholars  must  be  considered  as  fixed  pay- 
ments, but  I  consider  the  4/.  17*.  is  to  be  treated  dif- 
ferently, and  that  the  school  is  entitled  to  such  a  propor- 
tion of  the  whole  rents  as  that  4/.  17*.  bears  to  the 
whole,  and  that  out  of  the  amount  so  ascertained  the 
rents  of  the  school-house  must  be  paid,  and  the  surplus 
applied  to  the  benefit  of  the  school.  I  think  therefore 
that  the  school  is  entitled  to  such  a  proportion  of  the 
funds  of  the  charity  as  will  make  up  the  sum  which 
the  increased  income  of  the  charity  will  afford  upon  that 
scheme. 


I  do  not  think  it  necessary  to  refer  to  or  comment 
upon  any  of  the  numerous  cases  which  relate  to  this 
subject,  beginning  with  the  Thetford  School  Case  {a). 
The  principles  are  well  established,  the  application  of 
them  varies  constantly ;  but  in  fact  it  is  a  question  that 
depends  on  the  true  meaning  of  the  words  used  by  the 
testator  in  his  testamentary  instruments.  In  the  present 
case  I  think,  that  on  the  will  alone,  Jesus  College  is 

entitled 

(«)  8  Rip.  1306; 
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entitled  to  the  whole  estate ;  but  that  when,  at  the  end 
of  his  codicil,  the  testator  points  out  that  there  is  a 
balance  of  4/.  17$.,  which  is  to  be  applied  for  the 
benefit  of  Bala  School,  I  do  not  think  that  the  gift  to 
the  school  is  merely  limited  to  that  fixed  amount  of 
4/.  17*.,  as  in  the  case  of  the  15/.  and  15/.,  but  that  the 
school  is  entitled  to  such  a  proportion  of  the  rents  at  the 
present  time  as  4/.  1 7*.  bore  to  the  original  rents  at  the 
time  the  testator  made  his  will,  and  that  this  proportion 
must  be  applied  to  the  benefit  of  the  school,  and  that  a 
scheme  should  be  directed  for  this  purpose,  if  necessary. 
I  will  make  a  declaration  to  that  effect,  but  further  than 
that,  I  am  of  opinion,  having  regard  to  the  whole  of  the 
will  and  codicil,  it  is  not  possible  for  this  Court  to  go. 


I  think  the  information  is  a  proper  one,  and  that  the 
costs  of  all  parties  must  be  paid  out  of  the  estate  ;  but 
if  any  money  be  raised  for  that  purpose,  the  repayment 
of  it  must  be  provided  for  by  means  of  a  sinking  fund. 


Decree. 

Declare  the  school  of  Bala  "  is  entitled  to  such  r  proportion  of  the 
net  annual  improved  rents  aud  profits  of  the  estates  belonging  to  the 
testator  in  the  county  of  Merioneth"  as  the  sum  of  41.  17*.  bears  to 
the  sum  of  142/.  17s. — Reg.  Lib.  1861,  A.,fol.  885. 
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Re  LLEWELLYN'S  TRUST. 

Feb.  9, 13. 

rpHE  testator,  Llewellyn  Llewellyn,  by  his  will  dated  A  testator 

in  1 857,  devised  and  bequeathed  his  real  estates,  fna*  personal 
and  "  all  his  personal  estates"  to  trustees  *'  upon  trust,  e9tate  t0  trus_ 

.  '  .       tees,  to  per- 

during  the  life  of  my  said  wife,  to  permit  her  to  receive  mit  his  wife  to 

the  income  arising  from  one  equal  third  part  or  share  of  recei™>  "the 

°  n  r  ^       income  arising 

the  same  estates,  or  of  the  proceeds  or  produce  to  arise  from  one- 
from  the  conversion  of  the  same  estates,  to  and  for  my  life  wit|l  re_ 
said  wife's  own  and  proper  use  and  benefit ;  and  subject  mainder  to 

,  ,  .  his  children. 

thereto,    he  gave  the  whole  to  his  children,  with  powers  And  to  facili- 
of  maintenance  and  advancement.*  The  will  proceeded  tat®  * *le  u.lu" 

r  mate  devise, 

in  these  terms  :—  he  authorized 

I  authorize  the  trustees,  at  their  discretion,  with  a  vert  his  per.~ 
view  to  facilitate  the  ultimate  division  of  my  property,  ?°nal  e8tate 

,  >nto  money, 

to  convert  into  money  my  residuary  personal  estate,  and  and  to  sell  his 
to  sell  my  real  estate,  at  such  times  and  in  such  manner,  7a^tate#. 
in  all  respects,  as  they  may  deem  necessary  or  advisable,  thorized  his 
and  without  assigning  any  cause  or  reason  for  the  same,  ^'any  part*" 
and,  in  the  meantime,  it  shall  be  lawful  for  my  trustees  of  his  personal 
to  demise  or  lease,  for  such  terms,  and  otherwise  to  ma-  maiQ  m  the 
nage  my  said  real  estates  in  such  manner,  as  they  shall  8tate  ?f  1Ilve8t- 

°        J  ,  '  J  mentm  which 

think  beneficial.    And  I  authorize  my  trustees  to  permit  it  might  be  at 
all  or  any  part  of  my  personal  estate  to  remain  in  the  ^  invent  j,^ 
state  of  investment  in  which  the  same  shall  be  at  the  residuary  per- 

..  r  j     xi_  i  At  ii_-   i  aonal  estate  in 

time  of  my  death,  so  long  as  they  may  think  proper,  the  uWic 

and  to  invest  my  residuary  personal  estate,  or  the  pro-  fimas,  &c, 

,  *  .  and,  from  time 

ceeds  of  my  real  estate,  or  any  part  thereof,  in  or  upon  to  time,  to 
the  public  stocks  or  funds,  or  real  securities,  and,  from  **ter  an<^ary 

time  Held,  that  the 
widow  was  not 
entitled  to  enjoy  leaseholds  and  perishable  property  in  tpecie. 
Where  a  part  of  the  testator's  assets  were  so  situated,  that  it  could  not  be  realized 
immediately  without  loss  to  the  estate,  and  was  producing  5/.  per  cent.,  the  tenant  for 
life  was  held  entitled,  in  the  meanwhile,  to  4/.  per  cent,  on  the  value. 


172  CASES  IN  CHANCER*. 

1861.       time  to  time,  to  alter  and  vary  the  securities  whereon 

v^v-^/      the  same  shall  be  invested. 
Re 
Llewellyn's        pni  ..    -  .      __      »     10^ 

Trust.  Ine  testator  died  in  March,  1859. 

His  residuary  estate  consisted,  (1)  of  real  estate,  (2)  of 
a  leasehold,  (3)  his  unrealized  share  in  the  assets  of  three 
firms,  of  which  he  had  been  a  partner,  and  which  con- 
sisted, almost' exclusively,  of  the  balances  of  purchase- 
moneys  due  to  those- firms  from  the  purchasers  to  whom 
the  works  of  the  several  concerns  had  been  sold  by  the 
testator,  and  which  were  payable  by  annual  instalments, 
extending  over  a  series  of  years,  but  carrying  interest 
at  51.  per  cent,  (4)  his  share  of  the  portion  not  yet 
realized  of  his  father's  settled  estates,  and  (5)  Bank 
£3  per  Cents. 

The  question  was  whether  the  perishable  property 
ought  to  be  converted,  or  whether  the  widow  was  entitled 
to  enjoy  it  in  specie. 

Mr.  Speed,  for  the  Plaintiff,  cited  Dimes  v.  Scott(a); 
Morgan  v.  Morgan  (ft). 

Mr.  Osier,  for  the  widow,  argued,  that  she  was  en* 
titled  to  enjoy  her  share  of  the  property  in  specie,  and 
as  to  that  portion  which  was  not  capable  of  immediate 
conversion,  without  loss  and  damage  to  the  estate,  as  the 
instalments  of  purchase-money,  the  tenant  for  life  was 
entitled  to  4/.  per  cent,  on  the  value. 

Meyer  v.  Simonsen  (c)  ;    Caldecott  v.  Caldecott  {d) ; 

Goodenough  v.  Tremamondo  (e) ;  Howe  v.  Lord  Dart- 

•    mouth  (f) ;  Burton  v.  Mount  (g) ;  JBowden  v.  Bowden  (A). 

Mr. 

(a)  4  Ruts.  195.  (0  2  Bcav.  512. 

(6)  14  Beuv.  72.  (/)  7  Vet.  137. 

(c)  5  De  Gex  £  Sm.  723.  (n)  2  Ve  G.  *  Sm.  383* 

(</)  1  You.  <$•  C.  t\  C.  312.  (X)  17  Sim.  65. 
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Mr.  Druce,  contra,  was  stopped  by  the  Court,  1861. 

Re 

The  Master  of  the  Rolls.  L^ust. 

I  will  read  the  will  over  more  carefully;  but  at 
present  I  do  not  see  anything  indicating  the  desire  of 
the  testator  that  the  perishable  property  should  be 
enjoyed  in  specie*  There  is  no  reason  why  fee  simple 
estates  should  be  sold,  unless,  as  the  testator  observes, 
for  the  purpose  of  facilitating  the  division  of  the  pro- 
perty amongst  the  persons  entitled.  As  at  present 
advised,  the  whole  of  the  perishable  property  must  be 
converted  and  invested  for  the  benefit  of  the  persons 
entitled.  With  respect  to  that  property  which  is  in- 
capable of  conversion  immediately,  I  shall  have  to  hear 
Mr.  Druce  upon  that  point,  if  he  disputes  the  relevancy 
of  the  case  of  Meyer  v.  Simonsen  (a),  decided  by  Vice- 
Cbancellor  Parker.  I  shall  follow  the  rule  which  is 
laid  down  in  Dimes  v.  Scott  (&),  and  which  I  acted  on 
in  Morgan  v.  Morgan  (c) ;  but  the  case  of  Meyer  v. 
Simonsen  (a)  is  distinct  from  that,  it  relates  only  to 
property  which  it  is  actually  impossible  to  convert  at 
the  time,  and  which  is  partly  the  case  here. 


The  Master  of  the  Rolls. 

This  is  a  question  simply  whether  the  perishable  Feb,  13, 
property  of  the  testator  should  be  enjoyed  in  specie,  and 
I  am  clearly  of  opinion  that  there  is  no  such  intention 
expressed,  nor  are  there  any  words  that  lead  to  it; 
on  the  contrary,  the  greater  part  of  the  will  seems  to 
lead  to  an  opposite  conclusion.  There  is  an  express 
direction  to  the  trustees  to  vary  the  securities,  which 

I  held 

(a)  5  De  G.  4  Sm.  723.  (r)  H  Beav.  72. 

(b)  4  Ruu.  }9{f. 
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1861.       I  held,  in  the  case  of  Morgan  v.  Morgan  (a),  shewed 
s-^/-^/      that  the  testator  considered  that  the  property  was  to  be 
Llewellyn's  converted.    There  is,  no  doubt,  a  power,  for  the  purpose 
Trust.       Qf  division,  to  sell  the  real  estate,  this  does  not  affect 
the  question  before  me,  which  relates  only  to  the  con- 
version of  the  perishable  property,  and  which,  in  my 
opinion,  the  widow  is  not  entitled  to  enjoy  in  specie. 
The  perishable  property  must,  therefore,  be  sold  and 
invested  in  Consols,  according  to  the  principle  laid  down 
by  Lord  Lyndhurst  in  the  case  of  Dimes  v.  Scott,  and 
afterwards  followed  by  me  in  Morgan  v.  Morgan. 

Another  question  arises,  upon  which  I  expressed  my 
opinion  on  the  last  occasion,  and  which  I  will  now 
repeat.  It  appears  there  are  certain  assets  which  can- 
not be  realized  instantly,  that  is  to  say,  the  purchase- 
money  for  the  partnerships  in  which  the  testator  was 
engaged,  his  share  of  which,  with  interest,  is  payable  by 
instalments  from  time  to  time.  With  respect  to  those, 
the  rule  laid  down,  in  Meyer  v.  Simonsen  (i),  by  the 
Vice-Chancellor  Parker,  must  be  followed,  namely, 
that  it  must  be  treated  as  if  the  whole  were  realized  at 
once,  and  the  tenant  for  life  allowed  4/.  per  cent,  upon 
the  value;  because  the  Court  cannot  realize  it,  like 
mere  outstanding  personal  estate,  and  it  is  for  the 
benefit  of  the  estate  that  the  instalments  should  be  paid 
in  the  manner  arranged.  They  are  payable,  with  in- 
terest at  5/.  per  cent. ;  but  the  tenant  for  life  will  not 
be  entitled  to  the  whole  interest,  but  only  to  4£  per  cent. 

The  period  for  ascertaining  the  value  of  the  property 
will  be  twelve  months  after  the  death  of  the  testator, 
but  the  tenant  for  life  will  get  her  income  as  from  the 
testator's  death. 

(a)  14  Beat.  72.  (6)  5  De  Gex  $  Sm.  723. 
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LEWIS  v.  DUNCOMBE.    (No,  2.)  •*■»•  26»  29- 

Feb.  9. 

IN  1833,  Mr.  Thomas  Slingsby  Buncombe,  being  en-  Upon  the  grant 
titled,  in  reversion  immediately  expectant  on  the  J^^f y 
death  of  his  father,  to  a  freehold  estate  in  Yorkshire,  real  estate,  a 

term  was 

granted  two  annuities  of  585/.  and  170/.  to  the  Rev.  vested  in  trus- 
Robert  Selby  Hele.    These  annuities  were  granted  and  teeVn  tru8t 

to  raise  and 
secured  as  follows : —  pay  the  ar- 

By  indentures  of  the  29th  and  30th  January,  1833,  j,^  tne  8ur. 
and  made  between  Mr.  Duncombe  of  the  first  part,  the  PIui  of,the 

proceeds  in 

Rev.  Robert  Hele  Selby  Hele  of  the  second  part,  Charles  trust  for  the 
Selby  Hele  of   the  third   part,  and    George  Nicholas  ^^  the 
Rankin  of  the  fourth  part,  in  consideration  of  an  assign-  relation  of 
ment  by  Robert  H.  8.  Hele  of  certain  leasehold  premises  ^tu^gw  trust 
at  Edmonton,  and  of  2,999/.  paid  by  him  to  Duncombe,  being  created, 

as  between  the 

Duncombe  granted  to  Robert  Hele  Selby  Hele  an  annuity  trustee  and  the 
of  585/.  during  the  lives  of  Duncombe,  Charles  Selby  grantor  and 

b  '  *  grantee,  the 

Hele  and  Henry  Selby  Hele  (sons  of  Robert  Hele  Selby  case  came 
Hele),  payable  quarterly.     And  for  the  better  effectually  gMh  section  of 
securing  the  due  payment  of  the  annuity,  Duncombe  the  3  &  4 
granted  to  Robert  Hele  Selby  Hele   a  power  of  dis-  anj  l^t  tne  ' 
tress  and  entry  upon  the  manors,  messuages,  lands  and  annuitant's 

i         i*  i        •      a  i  i    r         ii  -  right  to  arrears 

hereditaments  thereinafter  released  for  all   arrears  of  was  not  limited 

the  annuity,  and  for  all  costs,  &c.     And  it  was  further  t0  'ix  year8» 

witnessed  42nd  section, 
as  against  the 
grantor  and  his  subsequent  incumbrancers. 


Dates. 


1833.     .     .    .  H tie's  annuities. 
1847,  Dee.  7    .  Tenant  for  life  died. 
1 853,  Sept. .     .  Lewis  v.  Duncombe. 
1854  ....  Hele*   executor    made 

party. 

VOL.  XXIX — II.  N 


1854,  March    .  He  appeared. 

1855,  April      .  Decree. 

1 856,  April      •  HeU'$  claim  carried  in. 
1858  ....  Decree  for  sale. 
1860  .     .    .     .  Certificate. 
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witnessed,  that  for  better  securing  the  due  payment  of 
the  annuity,  Duncombe,  at  the  request  of  Robert  Hele 
Selby  Hele,  granted,  bargained,  &c.  unto  Charles  Selby 
Hele  and  George  Nicholas  Rankin,  their  executors  and 
assigns,  his  estate  in  the  West  Riding  "  and  elsewhere 
in  the  county  of  York,"  to  hold  to  them  upon  the  trusts 
thereinafter  declared,  that  is  to  say,  upon  trust  to  permit 
Buncombe  to  receive  the  rents  until  default  in  payment 
of  the  annuity,  and  then,  at  the  request  of  the  annuitant, 
his  executors,  administrators  and  assigns,  to  sell  the 
hereditaments,  and  out  of  the  proceeds  first  to  pay  the 
expenses ;  second,  to  pay  to  Robert  Hele  Selby  HeU  so 
much  of  the  annuity  as,  at  the  time  of  completing  the 
sales,  should  be  in  arrear,  and  all  sums  of  money,  losses, 
costs,  damages  and  expenses  which  Robert  Hele  Selby 
Hele  should  pay  or  be  put  unto  in  consequence  of  the 
nonpayment  of  the  annuity;  thirdly,  to  invest  the 
residue  in  their  names,  and  out  of  the  interest,  and  if  in- 
sufficient, out  of  the  capital,  to  pay  the  growing  pay- 
ments of  the  annuity,  and  subject  to  the  trusts  aforesaid, 
in  trust  for  Thomas  Slingsby  JDuncombe,  his  executors, 
administrators  and  assigns,  for  his  and  their  own  use 
and  benefit. 


By  indentures  of  the  25th  and  26th  April,  1833,  the 
second  annuity  of  170/.  was  granted  in  the  same  form; 
the  consideration  being  an  assignment  by  Hele  to  Dun- 
combe  of  property  at  Clerkenwell,  in  the  county  of  Mid- 
dlesex, and  a  money  payment  of  999/. 

On  the  7th  of  December,  1847,  Mr.  Duncombe9  s  es- 
tate fell  into  possession  by  the  death  of  his  father. 


The  bill  in  this  cause  was  filed  on  the  7th  of  September, 
1853,  by  Lewis,  a  judgment  creditor  of  Mr.  Duncombe, 
against  Mr.  Duncombe  and  some  of  his  judgment  cre- 
ditors 
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clitore  and  incumbrancers,  praying  a  sale  of  the  York- 
shire estate,  and  that  the  priorities  of  the  several  parties 
might  be  ascertained. 

Mr.  Frere  (the  representatives  of  Mr.  Robert  Hele 
Selby  Hele  who  had  died  in  1839)  was  not  made  a 
party  to  the  suit  until  the  beginning  of  1854,  and  he 
appeared  to  it  in  March,  1854.  On  the  19th  April, 
1855,  a  decree  was  made,  directing,  first,  an  inquiry 
what  incumbrances  there  were  affecting  the  real  estates 
of  Thomas  Slingsby  Duncombe  in  the  North  Riding  of 
Yorkshire  and  their  priorities;  second,  an  account  of 
what  was  due  in  respect  thereof.  And  it  was  ordered 
that  Duncombe  should  execute  a  disentailing  deed  of 
the  property  in  question  (a). 

In  April,  1856,  Mr.  Frere  carried  in  his  claim  ;  and  by 
the  Chief  Clerk's  certificate,  which  was  filed  on  the  8th 
of  August,  1856,  the  several  incumbrances  were  stated 
with  their  priorities,  and  the  first  and  second  in  priority 
were  stated  to  be  the  two  annuities  granted  by  Mr.  Dun- 
combe to  Robert  Hele  Selby  Hele.  By  the  decree  on 
further  directions,  on  the  26th  January,  1858,  an  ac- 
count was  directed  of  what  was  due  to  the  Defendant 
Frere,  as  executor  of  Robert  Hele  Selby  Hele,  for  arrears 
of  the  two  annuities  and  for  his  costs,  and  the  estate 
was  ordered  to  be  sold,  which  was  done  accordingly. 

In  Chambers,  Mr.  Frere  claimed  the  arrears  of  the 
annuity  of  585/.  from  the  30th  January,  1833,  and  the 
arrears  of  the  annuity  of  170/.  from  the  26th  April, 
1833;  but  it  was  contended,  on  the  part  of  the  next 
incumbrancer,  that  such  arrears  should  be  confined  to 
a  period  commencing  six  years  prior  to  the  date  of  the 

decree 

(a)  20  Bcav.  398. 

n2 


1861. 

Lewis 

v. 

Duncombe. 

(No.  2.) 


Lewis 
v. 


178  CASES  IN  CHANCERY. 

1861.  decree  in  this  suit.  The  Chief  Clerk  was  however  of 
opinion  that  the  arrears  of  the  annuities  ought  to  be 
limited  to  those  accruing  subsequent  to  the  30th  of 
Du*COMBB-  April,  1850,  being  six  years  before  the  time  when  Mr. 
Frere's  claim  was  made  in  this  suit,  and  he  so  certified 
on  the  14th  of  December,  1860. 

A  summons  was  taken  out,  in  order  to  take  the 
opinion  of  the  Master  of  the  Rolls  upon  the  result  of 
the  proceedings  as  certified  by  the  Chief  Clerk. 

The  question  turned  on  the  operation  of  the  Statutes 
of  Limitation,  the  material  portions  of  which  are  as 
follows  :— By  the  42nd  section  of  3  &  4  Will.  4,  c.  27, 
it  is  enacted,  that  no  arrears  of  rent  [which,  by  the  1st 
section  includes  annuities  charged  on  land]  or  of  interest 
in  respect  of  any  sums  of  money  charged  upon  or  pay- 
able out  of  any  land  or  rent,  &c.  &c.  "  shall  be  recovered 
by  any  distress,  action  or  suit  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or 
next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto  or 
his  agent,  signed  by  the  person  by  whom  the  same  was 
payable  or  his  agent" 


The  25th  section  of  the  same  act  (3  &  4  Will.  4, 
c.  27)  is  as  follows : — "  Provided  always,  and  be  it 
further  enacted,  that  when  any  land  or  rent  shall  be 
vested  in  a  trustee  upon  any  express  trust,  the  right  of 
the  cestui  que  trust,  or  any  person  claiming  through  him, 
to  bring  a  suit  against  the  trustee  or  any  person  claiming 
through  him  to  recover  such  land  or  rent  shall  be  deemed 
to  have  first  accrued,  according  to  the  meaning  of  this  act, 
at  and  not  before  the  time  at  which  such  land  or  rent 
shall  have  been  conveyed  to  a  purchaser  for  a  valuable 

consideration 
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consideration,  and  shall  then  be  utw  ^  -     • 

crued  only  as  against  such  purchaser  and  any  p„.  ^ 

claiming  through  him." 

By  the  subsequent  act,  3  &  4  Will.  4,  c.  42,  s.  3,  the 
remedy,  by  action  of  covenant  upon  specialty,  is  limited 
to  twenty  years  after  the  cause  of  such  action. 

The  Attorney-General  (Sir  R.  Bet  hell),  Mr.  Lloyd  and 
Mr.  Cotton  for  Mr.  Frere.  The  whole  of  the  arrears  of 
the  two  annuities  are  payable  out  of  the  purchase-money 
of  the  estate,  for,  first,  the  sale,  though  directed  by  this 
Court,  was  substantially  under  Mr.  Heles  securities,  and 
under  the  trust  for  sale.  The  estate  could  not  have  been 
sold  in  the  absence  of  Mr.  Heles  representative,  who 
was  a  necessary  party  to  the  conveyance.  The  estate 
being  realised,  the  question  is,  how  is  the  money  now  in 
the  hands  of  the  trustees  to  be  distributed  ?  It  must 
be  divided  according  to  the  equitabfe  rights  of  the 
parties.  This  is  not  a  suit  by  Mr.  Frere  to  recover  the 
arrears  by  "  distress,  action  or  suit,"  and  the  case  is  not 
within  the  3  &  4  Will.  4,  c.  27.  The  money  has  been  re- 
covered by  his  trustee  by  a  sale  of  the  estate;  the  trustees 
for  the  annuitant  had  a  right  to  take  possession  and  to 
hold  the  estate  until  they  had  executed  their  trust,  and 
the  cestui  que  trust  had  a  right  to  call  on  them  to  ex- 
ecute their  trust  and  every  part  of  their  trust,  and  by 
concurring  in  a  sale  he  has  not  lost  any  of  his  rights. 
All  persons  interested  in  the  produce  of  the  sale  claim 
now  as  cestuis  que  trust  against  the  trustee  having  the 
produce  of  the  estate  in  his  hands,  and  this  is  a  case  of 
"  express  trust"  within  the  25th  section  of  the  3  &  4  Will. 
4,  c.  27,  which  is  excepted  out  of  the  Statute.  The  trustee 
cannot  set  up  the  statute  as  against  any  of  the  cestuis 
que  trust  nor  can  any  one  cestui  que  trust  set  it  up 

against 


DUNCOMBB. 

(No.  2.) 


CASES  IN  CHANCE" 


against  the  0*-  '  ^oxy'  D°t<»a»(«)'>  Young  v.  Lard 
yp^ , . irt*rn(b) ;  Snow  v.  Booth  (c). 


Hr 


Doncombe.  Secondly.  The  annuity  deeds  contained  powers  of 
distress  and  entry,  and  the  estate  being  reversionary, 
it  was  impossible  for  the  annuitants  to  take  any  pro- 
ceedings to  assert  their  rights  until  it  fell  into  posses- 
sion on  the  7th  of  December,  1847.  Time,  therefore, 
would  run  from  the  7th  of  December,  1847,  and  Frere  was 
made  a  party  to  this  suit  on  the  2nd  of  December,  1853, 
within  the  six  years  from  that  time.  In  The  Duke  of 
Leeds  v.  Earl  of  Amherst (d),  the  Vice-Chancellor  of 
England  and  Lord  Cottenham  held,  that  a  remainder- 
man, claiming  compensation  for  equitable  waste,  was 
not  bound  to  sue  until  his  remainder  fell  into  pos- 
session. But  the  decision  of  Vice-Chancellor  Wood  in 
Wheeler  v.  Howell  (e),  is  express  that  the  statute  (3  &  4 
Will.  4,  c.  27,  s.  42)  "  does  not  apply  to  arrears  of  an 
annuity  charged  upon  a  reversionary  interest  in  land, 
so  long  as  the  interest  continues  to  be  reversionary." 
On  this  ground,  again,  the  whole  arrears  are  re- 
coverable. 

Thirdly.  This  suit  must  be  considered  as  instituted 
for  the  benefit  and  satisfaction  of  all  the  incumbrancers 
on  the  estate,  whose  priorities  it  seeks  to  ascertain, 
and,  on  the  principle  of  checking  unnecessary  litigation, 
this  Court  would  allow  all  the  incumbrancers  to  take 
advantage  of  it.  If  it  were  not  so,  then,  in  the  case  of  an 
incumbered  estate,  there  would  be  as  many  suits  as  in- 
cumbrances, in  order  to  prevent  the  statute  prejudicing 
the  rights  of  each  claimant.  This  is  substantially  a  suit 
by  Lewis  for  the  satisfaction  of  all  the  incumbrancers  on 

the 
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the  estate,  according  to  their  priorities ;  and  the  institu- 
tion of  a  suit  by  one  incumbrancer  prevents  the  Statute 
of  Limitations  from  running  against  any  of  the  cre- 
ditors who  may  come  in  under  the  decree ;  Sterndale  v. 
Hankinson(a);  O' Kelly  v.  Bodkin  (b);  Berrington  v. 
Evans  (c). 


1861. 

Lew  1 8 

v. 

DUNCOIIBB. 

(No.  2.) 


They  also  referred  to  JDu  Vigier  v.  Lee  (d) ;  Hunter 
y.  Nocholds  (e) ;  Henry  v.  Smith  (f) ;  Knight  v. 
Bowyer(g);  James  v.  Salter  (A) ;  Strachanv.  Thomas  (i). 

Mr.  J2.  Palmer  and  Mr.  Southgate,  for  Mr.  Ford. 
It  is  not  the  fact,  that  the  sale,  in  this  case,  took  place 
under  Mr.  Hele's  security.  The  legal  estate  was  vested 
in  Lord  Chesterfield,  a  prior  incumbrancer,  who  has 
since  been  satisfied,  in  the  suit  of  Ford  v.  Lord  Chester- 
field. Hele's  trustees  are  not  parties  to  this  suit,  and 
the  sale  took  place  at  the  request  of  Mr.  Buncombe, 
with  the  consent  of  his  incumbrancers,  including  Mr. 
Frere,  the  representative  of  Hele. 

The  contending  parties  here  are  not  in  the  relation 
of  trustees  and  cestui  que  trust,  so  as  to  come  within 
the  25th  section,  nor  of  mortgagor  or  mortgagee,  so  as 
to  come  within  the  40th.  The  25th  section  is  applicable 
only  as  between  trustees  and  cestui  que  trust,  when  the 
trust  is  express ;  Shelford's  Real  Property  Statutes  (A). 


The  case  is  not  governed  by  Cox  v.  Bolman  (/),  which 
was  one  of  trust  and  not  of  charge.     That  was  not  the 

case 


(a)  ]  Sim.  393. 
(6)  2  Irish  Eq.  Rep.  369. 
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434. 
(d)  2  Hare,  328. 
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case  of  an  incumbrancer,  for  all  parties  were  claiming 
under  the  testator's  will,  who  had  parcelled  out  his  pro- 
perty between  them  and  vested  it  in  trustees ;  they  all 
took  subject  to  the  term  to  secure  the  annuity  "  and  to 
the  trusts  thereof/'  which  trusts  overrode  the  whole  fee ; 
the  statute  was  set  up  by  the  executors,  who  could  be 
nothing  but  trustees,  and  as  between  trustees  and  cestui 
que  trust  the  statute  has  no  application  ;  Sugdens 
Statutes  (a). 


But  Hunter  v.  Nockolds  (&)  is  precisely  the  case  of 
an  annuity,  with  a  trust  term  in  trustees  to  secure  it 
by  demising  or  assigning  and  to  pay  the  surplus  to  the 
grantor.  In  that  case  the  right  to  recover  arrears  was 
limited  by  Lord  Cottenham  to  six  years.  Both  Mr.  Teed 
and  Mr.  Prior,  who  argued  the  case,  have  distinctly 
stated,  although  it  does  not  appear  in  the  report,  that 
they  argued  the  case  as  one  between  trustee  and  cestui 
que  trust,  and  that  they  cited  Young  v.  Lord  Water- 
park  (c),  affirmed  by  Lord  Lyndhurst  (d). 


It  is  now  attempted  to  extend  the  doctrine  of  Dol- 
man v.  Cox  to  cases  of  mortgages  and  annuities.  Here 
the  estate  is  conveyed  to  a  nominee  of  the  annuitant, 
with  no  other  substantive  object  than  to  secure  the 
annuity,  and,  on  principle,  what  difference  can  it  make, 
as  regards  the  question  of  time  running  in  favor  of  the 
owner  of  the  estate,  whether  it  is  conveyed  to  the  an- 
nuitant himself  or  to  a  trustee  for  him  ?  They  stand  in 
the  same  position,  and  the  question  is  the  same,  it  is  one 
between  the  grantor  and  grantee  of  the  annuity,  and 
if,  as  regards  the  grantor,  the  annuity  is  barred,  so  is  the 
trust  to  secure  it. 

Secondly. 


(a)  Page  105. 

(6)  1  Mac.  $  G.  640. 
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Secondly.  We  admit  that  the  estate  being  rever- 
sionary could  not  be  recovered  until  it  falls  into  pos- 
session ;  Snow  v.  Booth  (a).  But  time  ran  from  the  7th. 
of  December,  1847,  on  the  death  of  Mr.  Buncombe's 
father,  and  the  reversionary  nature  of  the  property  does 
not  affect  the  question,  unless  the  current  was  stopped 
by  the  suit  of  Ford  v.  The  Earl  of  Chesterfield,  or  by 
this  suit. 


1861. 

Lewis 
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DuNCOMBE. 

(No.  2.) 


Thirdly.  This  is  not  a  suit  like  Sterndale  v.  Hanhin- 
80n(b),  on  behalf  of  all  the  incumbrancers,  it  is  simply 
a  suit  by  a  judgment  creditor  of  Mr.  Buncombe.  The 
principle  is  discussed  in  Sugderis  Ileal  Property  Sta- 
tutes (c),  and  there  is  no  case  it  which  it  has  been  held 
that  a  suit  is  one  on  behalf  of  a  Defendant,  who  happens 
to  be  a  necessary  party.  In  Watson  v.  Birch  (d),  it  was 
held  that  even  a  decree  between  the  parties  had  not  that 
effect  This  is  not  the  suit  of  Mr.  Hele's  representatives, 
in  any  sense,  until  he  becomes  an  actor;  time  ceases 
to  be  a  bar  only  from  the  period  at  which  he  first  made 
a  claim,  and  the  claimant,  therefore,  can  only  recover  six 
years  arrears.  The  Chief  Clerk  thought  that  the  "six 
years  must  run  from  the  time  when  his  claim  was  made 
in  the  suit ;"  Hunter  v.  Nockolds  (e) ;  or,  as  was  said  in 
Henry  v.  Smith  (/),  "  the  time  should  be  from  filing  the 
charge  in  the  Master's  office;"  but  at  all  events  the 
period  cannot  be  carried  further  back  than  the  21st  of 
March,  1854,  when  he  appeared  to  the  bill,  or  the  10th 
of  November,  1854,  when  his  answer  was  put  in. 


The  argument  is  fallacious,  that  because  a  trustee 
cannot  set  up  the  statute  against  his  cestui  que  trust, 
an  adverse  claimant  cannot.     It  was  argued,  that   if 

the 
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1861.  the  trustee  recovered  possession  of  the  property,  he 
could  hold  it  in  trust  to  pay  the  arrears,  but  possession 
does  not  affect  the  question ;  a  mortgagee  may  recover 
Duncombe.  possession  but  he  cannot  hold  till  paid  all  the  arrears, 
the  42nd  section  limits  his  right  to  six  years.  The  per- 
sons in  whom  the  term  is  vested,  are  trustees  for  the 
annuitant  to  the  extent  only  of  his  rights  to  recover  his 
arrears  of  annuity,  but  no  further. 

Most  of  the  transactions  by  way  of  security  are  equit- 
able, and  the  result  of  the  Plaintiff's  contention  would 
be,  to  take  all  such  cases  out  of  the  operation  of  the 
statute,  and  by  the  mere  introduction  of  the  word  "trust" 
to  defeat  the  whole  policy  of  the  statute. 

Mr.  Selwyn  and  Mr.  Walford,  for  Mr.  Whitehead's 
assignees.  It  is  said  that  a  trust  is  created  in  favor  ol 
Mr.  Duncombe  of  the  surplus,  but  that  would  be  implied; 
it  is  a  mere  resulting  trust,  the  trustees  are  really  in- 
troduced for  securing  the  annuity  and  not  to  secure  the 
grantor ;  they  are  Heles  trustees  and  not  Duncombe* s. 
It  is  an  universal  principle  that,  as  against  third  parties, 
a  trustee  and  his  cestui  que  trust  are  one  person  for 
the  purposes  of  the  Statute  of  Limitations,  and  if  it 
applies  to  one  it  applies  to  both.  Here,  the  question  is 
between  the  grantor  of  the  annuity,  on  the  one  hand, 
and  the  grantee  and  his  trustee  on  the  other.  It  would 
be  a  strange  distinction  that  where  the  estate  is  conveyed 
directly  to  the  annuitant  to  secure  his  annuity  the 
statute  applies,  but  that  if  it  be  conveyed  to  his  trustee 
for  the  same  purpose,  it  does  not.  The  exception 
introduced  by  the  25th  section  is  intended  for  the 
protection  of  the  cestui  que  trust  against  bis  direct 
trustee,  and  does  not  apply  to  questions  arising  between 
the  cestuis  que  trust  inter  se.     It  expressly  refers  to 
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"  the  right  of  the  cestui  que  trust  or  any  person  claiming 
through  him  to  bring  a  suit  against  the  trustee  or  any 
person  claiming  through  him."  All  other  cases  are 
within  the  first  section  of  the  statute. 

Secondly.  The  North  Riding  estates  are  not  included 
in  the  annuity  deeds,  which  convey  the  estates  in  the 
West  Riding  "  and  elsewhere  in  the  county  of  York." 
The  general  words  must  be  restricted  to  the  general 
object  to  be  collected  from  the  whole  deed,  which  was 
to  convey  the  estates  in  possession,  that  is  the  West 
Riding  estates  only ;  Doe  d.  Meyrick  v.  Meyrick  (a)  ; 
Rooke  v.  Lord  Kensington  (i). 


1861. 
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«. 
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The  Attorney- General  in  reply.  The  words  of  the 
statute  are  distinct.  Is  the  land  "  vested  in  a  trustee 
upon  any  express  trust?"  if  it  is,  the  right  of  the  cestui 
que  trust  to  bring  a  suit  against  the  trustee  "first 
accrued"  at  the  time  the  land  was  "conveyed  to  a 
purchaser."  If  all  persons  claim  under  the  same  trustee, 
they  cannot  use  the  statute  to  displace  each  other;  they 
all  claim  through  the  same  person  and  according  to 
their  equitable  rights,  and  the  trustee's  possession  or  right 
to  possession  protects  them  all.  Mr.  Buncombe  divested 
himself  of  all  his  legal  interest  in  the  property  and  took 
back  a  trust,  the  words  are  express  "and  subject  to  the 
trusts  aforesaid  in  trust  for  Thomas  S.  Buncombe,  his 
executors  and  administrators."  Every  one  claiming  sub- 
sequent to  Hele  claim  part  of  Mr.  Duncombe's  equitable 
interest  in  an  estate  vested  in  a  common  trustee.  If  Mr. 
Duncombe  attempted  to  set  up  an  adverse  right  against  a 
trustee  for  Hele  and  himself  he  could  not  be  listened  to; 
how  then  can  his  multitudinous  incumbrancers  deriving 
their  titles  wholly  out  of  his  equitable  interest?    This 

Court 
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Court  must  now  perform  the  duty  of  the  trustee,  it  must 
pay  the  arrears  and  current  annuity  "  and  subject  to  the 
trusts  aforesaid"  pay  the  residue  to  Mr.  Duncombe  and 
his  subsequent  incumbrancers. 


The  Master  of  the  Rolls. 

Feb.  9.  This  is  an  adjourned  summons  objecting  to  the  finding 

of  the  Chief  Clerk.  The  question  raised  is  one  of 
considerable  importance,  it  is  whether  the  Statute  of 
Limitations  bars  the  representatives  of  Mr.  Hele  from 
recovering  more  than  six  years  annuity  charged  by  Mr. 
Duncombe  on  his  estate  in  the  North  Riding  of  York- 
shire. The  determination  of  this  question  depends  on 
the  effect  of  the  decisions  on  the  statute  of  3  &  4  Will. 
4,  c.  27,  as  applicable  to  the  deed  which  created  this 
annuity.  The  estate  of  Mr.  Duncombe  in  the  property 
charged  was  reversionary,  his  father  died  on  7th  Decem- 
ber, 1847,  and  the  six  years  expired,  therefore,  on  the 
7th  of  December,  1853.  The  suit  was  instituted  on  7th 
of  September,  1853 ;  but  Mr.  Frere,  the  representative 
of  the  annuitant,  was  no  party  to  it  until  the  beginning 
of  1854,  when  he  was  made  a  Defendant,  and  therefore 
not  till  the  six  years  bad  expired.  If,  therefore,  this  is 
a  case  to  which  the  42nd  section  of  that  statute  applies, 
the  claim  of  Mr.  Helens  representative  is  limited  to  six 
years  before  he  was  made  a  party  to  this  suit. 

If,  on  the  other  hand,  this  is  a  case  within  the  25th 
section  of  the  statute,  time  does  not  prevent  his  repre- 
sentative from  recovering  the  full  amount  of  the  arrears. 

The  question  which  of  the  two  sections  applies  must 
be  determined  by  the  examination  of  the  deed  creating 

the 
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the  annuity,  for  if  the  deed  did  not  create  an  express 
trust,  there  i9  no  question  but  that  the  42nd  will  bar  the 
recovery  of  more  than  six  years  arrears  of  the  annuity, 
prior  to  his  being  made  a  party  to  the  suit. 

The  deed  is  to  this  effect — [His  Honor  stated  it] — Does 
this  create  a  trust  ?  It  is  not,  in  my  opinion,  material 
that  the  legal  estate  was  not,  by  this  deed,  vested  in  the 
trustees  Hele  and  Rankin,  for  the  principle  of  express 
trust  applies  just  as  much  to  equitable  interests  as  to 
legal  ones.  This  circumstance,  no  doubt,  made  it  im- 
possible for  them  to  enter  into  possession  of  the  property 
charged,  but  the  principle  is  exactly  the  same,  as  if  they 
had  paid  off  the  prior  incumbrances,  and  entered  into 
possession  of  the  estate. 

The  state  of  the  authorities  on  this  point  appear  to 
me  to  be  this :  singularly  enough,  it  happened,  that  in 
the  session  of  1833,  on  the  24th  July,  the  royal  assent 
was  given  to  the  3  &  4  Will.  4,  c.  27,  which,  by  the 
42nd  section,  enacted,  that  no  arrears  of  rent  or  interest 
in  respect  of  any  money  charged  on  land  should  be  re- 
coverable for  more  than  six  years.  And  three  weeks 
later,  on  the  14th  of  August,  another  act,  the  3  &  4  Will 
4,  c.  42,  was  passed,  by  the  3rd  section  of  which  actions 
of  debt  on  specialties  were  limited  to  twenty  years  after 
the  cause  of  action  had  arisen. 
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After  some  fluctuation  of  decisions,  it  was  finally  de- 
cided by  the  Lord-Chancellor  Cottenham  in  Hunter  v. 
Nock  olds  (a),  that  effect  was  to  be  given  to  both  statutes 
and  to  both  clauses,  that  neither  overruled  the  other, 
and  that  accordingly,  as  against  the  estate  on  which  an 
annuity  or  a  mortgage  was  charged,  no  more  than  six 

years 
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years  arrears  could  be  recovered  against  the  estate,  but 
that  in  an  action  of  covenant  against  the  covenantor, 
twenty  years  arrears  of  annuity  or  interest  of  a  mort- 
gage might  be  recovered,  but  that  they  formed  no 
charge  on  the  estate  beyond  the  six  years.  The  judg- 
ment, when  recovered,  would  constitute  a  charge  on  the 
real  estate  of  the  Defendant  in  the  action ;  but  this  does 
not  affect  the  principle. 


On  the  other  hand,  Young  v.  Lord  Waterpark  (a) ; 
Cox  v.  Doleman  (6),  and  Snow  v.  Booth  (c)v  determine, 
that  where  the  estate  is  vested  in  trustees,  in  trust 
to  pay  an  annuity,  and  subject  thereto  in  trust  for 
other  persons,  then  the  25th  section  of  the  statute  3  &  4 
Will.  4,  c.  27,  applies ;  that  a  case  of  express  trust  is 
constituted,  by  the  effect  of  which,  the  case  is  excepted 
from  the  operation  of  the  42nd  section. 


The  case  of  Cox  v.  Doleman  originally  came  before 
me,  but  I  felt  so  embarrassed  with  the  opposite  decision 
in  Young  v.  Lord  Waterpark  and  Hunter  v.  Nockolds, 
both  of  them  decisions  of  the  Superior  Court,  that,  at 
my  request,  the  Lord  Chancellor  and  the  Lords  Justices 
heard  and  decided  that  cause.  They  were  of  opinion 
that  Young  v.  Lord  Waterpark  and  Hunter  v.  Nockolds 
ought  not  to  be  regarded  as  contradictory,  for  that 
although  there  was  a  trust  term,  in  the  latter  case, 
which  expressly  raised  the  question  determined  in 
Young  v.  Lord  Waterpark,  yet  that  this  circumstance 
was  not  adverted  to  in  the  case,  and  that  the  judgment 
is  not  founded  upon  it,  nor  does  it  refer  to  that  point. 
The  case  of  Cox  v.  Doleman,  which  I  consider  the 
leading  authority  on  this  point,  was  this.— [His  Honor 
stated  it.] — The  observations  of  the  learned  Judges  are 

most 

(a)  13  Sim.  199.  (c)  2  Kay  £  John.  132. 

(6)  2  Dt  G.,  M.  £  G.  592. 
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most  pertinent  to  the  case  before  me,  nor  can  I  dis-        1861. 
tinguish  that  case  from  the  present. 

It  is  suggested,  in  argument,  that  the  25th  section 
only  applies  as  between  trustees  and  cestui*  que  trust, 
and  that  the  opponents  to  the  claim  of  Mr.  Heles  re- 
presentative do  not  claim  under  the  deed,  but  that  they 
stand  in  the  place  of  the  mortgagor,  and  are  wholly 
apart  and  distinct  from  the  deed.  I  am  unable  to 
accede  to  this  argument;  this  indenture  conveys  the 
freehold  hereditaments  in  question  to  Charles  Selby 
Hele  and  George  Nicholas  Rankin,  their  heirs  and  as- 
signs for  ever,  and  the  leasehold  part  for  the  residue  of 
the  terms  then  subsisting  therein,  to  hold  to  them,  their 
executors  and  administrators,  upon  the  following  trusts : 
viz.,  to  allow  Thomas  Slingsby  Duncombe,  bis  heirs,  ex- 
ecutors, administrators  and  assigns,  to  hold  the  heredi- 
taments until  default  in  payment  of  the  annuity  by  the 
space  of  fifty  days,  and  then,  at  the  request  of  the  an- 
nuitant, his  executors,  administrators  and  assigns,  to 
sell,  and  out  of  the  produce  of  the  sale  to  pay,  first, 
the  expenses  of  the  sale  and  execution  of  the  trusts, 
then  the  arrears  of  the  annuity  and  damages,  if  any, 
sustained  by  the  annuitant,  and  then  to  invest  the  residue 
in  their  names,  upon  trust,  out  of  the  dividends,  to  pay 
the  growing  payments  of  the  annuity,  and  subject  to 
the  trusts  aforesaid,  in  trust  for  Thomas  Slingsby  Dun- 
combe, his  executors,  administrators  and  assigns,  for  bis 
and  their  own  use  and  benefit. 

I  am  of  opinion  that  it  cannot  be  said,  that  the  sub- 
sequent incumbrancers  created  by  Mr.  Duncombe  on  this 
estate  do  not  claim  under  this  deed ;  if  they  do  not, 
they  have  no  interest  in  the  estate  at  all,  and  no  charge 
upon  it.  The  whole  estate  is  conveyed  to  trustees,  in 
trust,  in  certain  events  which  have  happened,  to  pay 

the 
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the  annuity,  and  subject  thereto,  in  trust  for  Mr.  Dun- 
combe.  If  the  incumbrancers  claim  under  Mr.  Duncombe 
they  stand  in  his  shoes ;  he  is  a  cestui  que  trust  under 
the  deed ;  if  he  be  not,  it  appears  to  me  to  be  impossi- 
ble to  create  that  relation,  and  if  he  be,  then  the  25th 
clause  in  the  statute  relates  to  the  cestui  que  trust,  and 
to  "  any  person  claiming  through  him." 


I  will  assume,  for  the  purpose  of  trying  this  question, 
that  the  trustees  had  taken  possession,  and  were  now  in 
actual  possession  of  the  land,  or  that  they  had  sold  it 
and  had  invested  the  produce  in  this  manner.  In  that 
event,  either  the  subsequent  incumbrancers  must  come 
against  them  for  an  account  of  the  rents  and  profits  of 
the  land,  or  they  must  seek  to  set  aside  the  deed  tit  toto; 
they  can  only  stand  in  the  place  of  Mr.  Duncombe* 
If  this  be  so,  the  relation  of  trustee  and  cestui  que 
trust  is  established  between  all  the  persons,  who,  either 
by  this  deed,  or  subsequently  to  it,  have  charges  on  the 
estate.  Can  it  make  any  difference  that  the  trustees  are 
not  in  possession,  whether  this  fact  arises  by  their  own 
fault  or  otherwise  ?  I  am  clear  that  it  cannot,  and  that 
if  the  trustees  had  redeemed  all  prior  incumbrances,  and 
had  got  in  the  legal  estate,  and  obtained  possession  of 
the  land,  it  would  in  no  respect  have  altered  the  rela- 
tion between  the  persons,  who  are  either  parties  to  this 
deed,  or  who  claim  under  those  who  are. 


It  is  then  very  ably  argued,  that  the  trustees  are 
only  trustees  for  what  is  actually  due,  and  as  the  statute 
says,  that  only  six  years  arrears  are  to  be  recovered,  that 
the  trustees,  when  they  take  possession,  are  only  trustees 
to  that  extent  and  no  more.  But  I  dissent  from  that 
argument  also ;  the  trustees  cannot,  by  neglecting  their 
duty,  affect  or  prejudice  the  interest  of  their  cestui  que 
trust ;  as  long  as  the  estate  was  reversionary,  they  could 

do 
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do  nothing ;  on  the  death  of  Mr.  Duncombe  the  father, 
in  December,  1847,  they  might  either  have  taken  pos- 
session, or  might  have  taken  steps  to  compel  the  pos- 
session being  given  to  them,  after  the  prior  charges 
were  satisfied.  In  that  case,  no  question  of  limitation 
by  the  statute  could  have  arisen,  until  the  time  had 
arrived  that  the  trustees  were  themselves  barred  by  time 
from  taking  any  proceedings  to  recover  the  property.  I 
am  unable  to  understand  how  the  interest  of  their  cestui 
que  trust  can  be  prejudiced.  I  am  told  that  they  have 
done  nothing,  and  that  they  are  not  even  parties  to  the 
suit;  I  do  not  think  that  this  circumstance  alters  the 
case  ;  their  presence  here  would  have  been  formal,  and 
would  merely  have  added  to  the  expense  for  no  bene- 
ficial purpose.  The  fact  of  impediments  preventing 
them  from  taking  possession,  I  have  already  observed, 
will  not  affect  the  case  in  any  manner. 


1861. 

Lewis 
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The  observations  of  the  Judges  in  Cox  v.  Dolman  (a), 
are  most  pertinent  to  this  subject.  Lord  Justice  Knight 
Bruce,  as  a  reductio  ad  absurdum,  observes,  "  According 
to  your  argument,  the  trustees,  if  they  should  obtain 
possession,  would  be  trustees  for  part  only  of  the  annuw 
ties,  and  not  for  the  whole."  The  Lord  Chancellor 
observes, "  whenever  the  trustees  having  the  right  to  ex- 
ecute the  trust,  by  taking  possession,  the  right  of  the 
cestui  que  trust  immediately  accrues,  and  he  is  entitled 
to  the  full  benefit  of  the  trust." 


It  is  endeavoured  to  distinguish  Cox  v.  Dolman  from 
this  case,  by  observing  that  the  trusts  there  were  created 
by  a  will,  and  that  the  estate  was  devised  to  trustees,  in 
trust  to  pay  the  annuity ;  but  in  my  opinion,  this  is  not 
important,  the  question  is,  whether  a  trust  has  been 

created, 

(«)  2  De  G.,  M.  £  G.  596,  597. 
VOL.  XXIX — II.  O 
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1861.       created,  because  if  it  has,  then,  whether  it  is  created  by 

vpv~*"/      deed  or  will,  the  consequences  are  the  same,  and  this 

v.  depends  on  the  construction  of  the  deed  on  which  I 

In  my  opinion,  there  is  in  this  case  a  clear  trust,  it 
is  not,  in  my  opinion,  necessary  to  compel  the  trustees, 
who  have  the  right,  to  execute  the  trust,  and  to  take 
such  steps  as  may  be  necessary  to  enable  them  to  take 
possession,  because  the  trust  has,  in  fact,  been  executed 
by  the  Court,  instead  of  the  trustees,  and  whether  at 
their  instance  or  at  the  instance  of  others  is  immaterial. 
The  fund  resulting  therefrom,  by  reason  of  the  sale  of 
the  estate,  is  now  in  the  power  and  control  of  the  Court, 
and  the  Court  will  deal  with  it  exactly  as  if  the  persons 
entitled  to  take  possession  had  performed  the  trust  and 
held  the  fund.  That  being  so,  and  all  the  charges 
prior  to  the  deed  of  January,  1833,  having  been  satisfied, 
the  trustees  under  that  deed,  or  the  Court  in  their  place, 
holds  the  trust  fund  upon  and  subject  to  the  trusts 
contained  in  that  deed.  The  first  of  these  is,  to  pay  the 
arrears  and  growing  payments  of  die  annuity,  and 
sjubject  thereto,  to  pay  the  surplus  to  Mr.  T.  S.  Diro- 
combe  or  to  those  who.  claim  under  him  and  to  whom  he 
has.  carved  out  his  interest  under  the  deed. 

I  am  told,  that  if  this  be  so  determined,  it  defeats  the 
object  of  the  42nd  section  of  the.  first  statute,  and  that 
every  person  who  purchases  an  annuity,  in  this  way, 
will  take  care  that  the  deed  is  so  prepared  as  to  create 
3  trust  similar  to  this,  and  so  etiade  the  consequences  of 
the  enactment  I  am  unable  to  deny  this  consequence, 
but  it  is  a  case  of  common  occurrence,  in  our  law,  that 
efforts  are,  from  time  to  time,  successfully  made  by 
persons  to  evade  the  effect  of  a  statute,  and  of  this 

r 

numerous  instances  might  be  cited  from  the  time  of  the 
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Statute  of  Uses  down  to  the  present  time.  In  fact, 
however,  this  is  not,  as  I  believe,  a  new  form  of  deed 
introduced  for  the  purpose  of  erading  the  enactment 
contained  in  the  42nd  section  of  3  &  4  Will.  4,  c.  27, 
bat  a  form  of  deed  in  frequent  use  before  that  act 
passed.  However  this  may  be,  the  result  is  the  same, 
add  I  am  of  opinion  that  the  representative  of  Mr.  Hele 
is  entitled  to  receive  the  whole  of  the  arrears  due  on  the 
annuity,  out  of  the  fund  which  is  the  produce  of  the 
sale  of  the  North  Riding  estate,  and  which  is  now 
standing  in  Court  to  the  credit  of  this  cause,  and  that 
the  certificate  of  the  Chief  Clerk  must  be  varied  hr  this 
respect. 

Note. — See  abo  Skew  v.  Johnson,   V.-C.  Kindertley,  23rd  May, 
1861 ;  Hound  v.  Belt,  M.R.,  26M  July,  1861,  post. 


1861. 
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•  HAMILTON  v.  MILLS. 

Jan.  23,  27. 

N  1818,  a  marriage  took  place  between  Mr.  Harding  Personal  es- 
and  Miss  Hamilton,  who  was  then   under  age.  onVh&usband 
Miss  Hamilton  was  entitled,  under  the  will  of  Lady  and  wife  suc- 

a         rw      .»  i»  t  -i  i   cessively  for 

Ann  Harmlton,  to  a  moiety  of  her  residuary  estate  and  ijfe,  with  re- 
effects  on  her  attaining  twenty-one.     Upon  the  marriage  5?aind?A° 
Mr.  Harding  entered  into  a  bond,  dated  the  30th  of  and,  on  failure 
November,  1818,  conditioned  for  executing  a  settlement  ?« tnen  ^  the 
of  this  moiety  of  residue  on  trusts  for  himself  and  wife,  right  heirs"  of 
successively  for  life,  and  afterwards  for  the  children  of  the  husband 
the  marriage.  -Jwijfc. 

under  the  last 

By  a  deed  dated  the  24th  of  June,  1820.  and  made  limitation,  the 

J  *  '  heir  at  law  of 

between  the  survivor, 
and  not  the 
next  of  kiu,  was  entitled. 
Money  of  a  wife  was,  by  the  direction  of  her  husband,  paid  to  the  trustees  of  a 
post-nuptial  settlement,  which  was  not  binding  on  the  wife,     field,  that  ber  right  by 
survivorship  was  destroyed,  the  property  having,  by  these  means,  been  reduced  into 
possession. 

02 
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1861.  between  Mr.  and  Mrs.  Harding  of  the  one  part  and 
trustees  of  the  other,  it  was  agreed  between  the  parties, 
that  the  trustees  should,  as  soon  as  they  received  the 
moiety  of  the  residue,  invest  it,  and  pay  the  income  to 
Mr.  Harding  for  his  life,  and  afterwards  to  Mrs.  Hard- 
ing for  her  life,  and  afterwards  to  the  children  of  the 
marriage,  "  and  on  failure  of  any  child  or  children  of 
the  marriage,  then  to  the  right  heirs  of  the  survivors  of 
them,  Charles  Harding  and  Eliza  Ann  Harding  his 
wife,  for  ever,  and  to  and  for  their  own  use  and  benefit." 

Mrs.  Harding  attained  twenty-one  in  January,  1822. 

In  1824,  the  executors  of  the  will  of  Lady  Ann 
Hamilton  paid  over  the  residue  to  the  trustees  of  the 
settlement  of  1820,  and,  on  that  occasion,  Mr.  and  Mrs. 
Harding  and  the  trustees  executed  to  the  executors  a 
release  from  all  claims  and  demands  in  respect  of  the 
testator's  personal  estate. 

There  was  no  issue  of  the  marriage;  Mr.  Harding 
died  in  1851,  and  Mrs.  Harding  in  1859. 

The  fund,  together  with  an  addition  of  1,688/.  Is. 
made  thereto  by  Mr.  Harding,  now  consisted  of  6,66011 
£3  per  Cents.  It  was  claimed,  first,  by  the  Plaintiff,  the 
heir  at  law  of  Mrs.  Harding ;  secondly,  by  her  next  of 
kin,  and  thirdly,  by  her  legatees,  as  passing  to  them 
under  her  will. 

Mr.  Selwyn  and  Mr.  Beck,  for  the  Plaintiff.  Under 
the  limitation  "  to  the  right  heirs  of  the  survivor,"  of 
the  husband  and  wife,  the  Plaintiff,  as  the  heir  at  law 
of  the  survivor,  and  not  her  next  of  kin,  is  entitled ; 
ShepparcCs  Touchstone  {a)-,  De  Beauvoir  v.  Be  Beau- 

voir 

(a)  Page  446. 
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voir  (a);    Thorp  v.  Owen(b);  In  re  Rootes(c),  over- 
ruling Evans  v.  Salt  (rf). 

Secondly,  the  settlement  was  only  binding  on  the 
husband,  but  the  property  was  bound,  for  the  husband 
reduced  it  into  possession,  by  the  transfer,  with  his  as- 
sent and  concurrence,  to  the  trustees,  on  the  express 
trusts  of  the  settlement ;  Burnham  v.  Bennett  (e) ; 
PringUv.PringU{f)\  Hansen  v.  Miller  (g);  In  the 
Matter  of  Jenkins  (h);  Cuningham  v.  Antrobus  (i) ; 
Anderson  v.  Dawson  (A). 


1861. 


Mr.  Lloyd  and  Mr.  Swanston,  jun.,  for  some  of  the 
next  of  kin,  argued,  that  the  word  "  heirs"  was  to  be 
construed  heirs  according  to  the  nature  of  the  property ; 
and  secondly,  that  there  had  been  no  reduction  into 
possession,  the  property  being  reversionary  and  not 
capable  of  being  in  the  husband's  possession,  and,  in 
fact,  never  having  been  in  any  other  possession  than 
that  of  the  executors  and  trustees.  They  cited  Gwynne 
v.  Muddock  (I) ;  Bull  v.  Comberbach  (m)  ;  Jacobs  v. 
Jacobs  (n) ;  Boydell  v.  Golig fitly  (6) ;  Mounsey  v.  Bla- 
mire(p);  Doody  v.  Higgins  (q) ;  Gittings  v.  M*Der- 
mott  (r). 


Mr.  Webster,  for  the  other  next  of  kin,  cited  and 
commented  on  Ashton  v.  M(Dougall(s);  Rawlins  v. 
Birkett  (t) ;  Jones  v.  Colbeck  («) ;  Briden  v.  Hewlett  (ar)  ; 

Butler 


(a)  3  H.ofL.  Cat.  524. 
(6)  2  Smote  $  G iff  90. 
(0  29  L.  J.  (Chanc.)  868. 
(d)  6  Beav.  266. 
(0  2  Coll.  254. 
(/)  22  Beav.  631. 
fc)  14  Sim.  22. 
(A)  5  Rut*.  183. 
(i)  16  Sim.  436. 
(A)  15  Vet.  532. 
(/)  14  Vet.  488. 


(m)  25  Brao.  540. 

(n)  16  fioro.  557. 

(o)  14  Sim.  327. 

(p)  4  Rutt.  384. 

(9)  9  Hare,  A  pp.  xxxii. 

(r)  2  Afy*.  £  ff.  69. 

(«)  5  Beav.  56. 

(/)  25  L.  J.  (Chanc.)  837. 

(ti)  8  Vet.  38. 

(x)  2  My/,  if  K.  90. 
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Butler  v.  Bushnell  (a) ;    Tennant  v.  Heaihfield  (b) ;  In 
re  Porter's  Trust  (c). 

Mr.  Hawkins,  for  the  executors  of  Mrs.  Harding, 
argued,  that  the  survivor  being  entitled  for  life,  and  the 
remainders  being  limited  to  her  right  heirs,  it  entitled 
her  to  the  absolute  interest  in  the  fund,  and  that  it 
passed  under  Mrs.  Harding's  will. 

Mr.  Law,  for  the  trustees. 


The  Master  of  the  Rolls. 

Jan.  24.  I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a 

decree. 


The  first  and  principal  question  is,  whether  there  was 
a  reduction  into  possession  by  the  husband.  If  there 
was  no  reduction  into  possession,  the  deed  of  1820 
being  inoperative  as  regards  the  wife  (she  being  under 
disability  during  the  life  of  her  husband)  the  property 
would  be  hers.  The  fund  is  made  up  of  two  sums; 
with  respect  to  the  one  (1,688/.  7s.)  there  is  no  question, 
as  it  was  invested  by  the  husband  himself;  as  to  the 
4,871/.  13*.  a  different  question  arises.  This  was  never 
in  bis  possession ;  it  was  paid  by  the  executors  of  Lady 
Ann  Hamilton's  will  direct  to  the  trustees  of  the  deed 
of  1820,  but  by  the  direction  and  desire  of  the  hus- 
band, who  released  the  executors  and  gave  them  a 
receipt  for  the  money.  That  payment  constituted,  I 
have  no  doubt,  a  good  reduction  into  possession.  The 
case  of  Pringle  v.  Pringle  (d),  does  not,  in  my  opinion, 

interfere 


(a)  3  Myl.  £  K.  232. 
(6)  21  Bcav.  255. 


(c)  4K.SfJ.  188. 
(</)  22  Beav.  631. 


CASES  IK  CHANCERY. 


19*7 


interfere  with  this  view  of  the  case.  There  the  money 
was  under  the  control  of  the  Court  of  Chancery,  which, 
without  any  direction  or  release  or  receipt  from  the 
husband,  ordered  the  money  to  be  paid  to  the  trustees 
of  a  settlement  approved  of  by  the  Court,  and  I  held 
that  the  money,  though  held  by  the  trustees  to  some 
extent  for  the  husband,  could  not  be  considered  re- 
duced into  possession  to  any  extent  beyond  the  interest 
given  him  by  the  settlement ;  I  did  not  intend  by  that  case 
to  affect,  any  previous  decision  on  the  subject.  But  in 
this  case,  the  husband  had  the  control  over  the  money, 
which  he  exercised  by  directing  the  executors  to  pay 
it  to  the  trustees,  and  he  thereby  reduced  it  into  pos- 
session. The  result  is,  that  the  deed  of  1820  became 
operative  on  the  fund,  and  the  question  then  arises  as  to 
its  proper  construction. 


1861. 


The  question  arises  on  these  words : — "  and  on  failure 
of  any  child  or  children  of  the  marriage,  then  to  the 
right  heirs  of  the  survivor  of  them  Charles  Harding 
and  Eliza  Ann  Harding  his  wife,  for  ever,  and  to  and 
for  their  own  use  and  benefit"  Nothing  turns  on  the 
word  "  heirs"  being  in  the  plural  instead  of  the  singular 
number  (a),  tbey  may  be  many  as  well  as  one.  The 
question  is,  whether  the  words  "  right  heirs"  are  to  be 
treated  as  words  of  description  or  words  of  substitution ; 
it  is  something  analogous  to,  but  not  the  same  as,  the 
case  of  a  devise  of  real  estate,  where  the  question  is, 
whether  the  word  "  heirs"  is  a  word  of  limitation  or  of 
purchase.  I  cannot  say  it  is  a  word  of  limitation ;  nor 
is  it  what  may  be  called  a  word  of  substitution.  If  it 
creates  a  gift  substituted  on  a  failure  of  a  prior  gift,  so 
that  the  real  meaning  of  the  words  in  the  will  amounts  to 
this,— that  if  the  person  who  is  the  principal  objedt  of 

the 

(•)  Co.  Lit.  8  6,  n.  (4). 
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the  legacy  should  die  and  not  be  able  to  receive  it,  it  is 
given  to  his  right  heirs, — it  follows  the  devolution  of  per- 
sonal estate.  If  a  legacy  be  given  to  id.  or  his  heirs.  A.,  if 
he  survives  the  testator,  will  be  entitled  to  the  legacy;  but 
if  A. die  the  word  "heirs"  is  introduced  to  prevent  a  lapse, 
and  therefore  the  Court  holds,  that  if  the  first  legatee 
does  not  take,  the  same  person  will  take  as  would  have 
taken  after  him  if  there  had  been  no  lapse,  and  that 
the  legacy  follows  the  devolution  of  personal  estate. 


But  when  the  words  are  descriptive  and  not  substi- 
tutional, you  must  follow  the  obvious  meaning  of  the 
word,  thus  if  a  person  says  "  I  give  a  legacy  to  the  heir 
male  of  A./9  the  heir  takes  the  legacy,  and  A.  takes 
nothing.  It  is  the  same  as  if  the  testator  said  "  I  give 
the  person  who  is  A's  heir  1,000/."  The  only  question 
is,  to  which  of  these  two  classes  of  cases  these  words 
belong.  I  must  observe,  with  respect  to  Evans  v. 
Salt  (a),  that  it  cannot  be  treated  as  law  after  the 
decision  of  the  House  of  Lords  in  De  Beauvoir  v. 
De  Beauvoir  (b),  which  clearly  draws  the  distinction  I 
have  stated.  In  all  cases  of  substitution,  the  primary 
legatee,  if  he  had  survived  the  testator,  would  have 
taken,  but  here  there  is  no  gift  to  the  survivor,  but  the 
settlement  expressly  directs,  that  on  failure  of  children, 
it  is  to  go  "  to  the  right  heirs  of  the  survivor."  There 
is  no  principle  on  which  these  words  can  be  considered 
as  a  substitutional  gift  to  the  "  right  heirs"  of  the  sur- 
vivor. 


This  also  disposes  of  the  other  question,  whether  the 
wife  would  have  taken  an  absolute  interest.  There  are 
no  words  of  gift  to  the  survivor,  and  I  am  of  opinion 
that  she  cannot.    The  only  persons  who  can  take  are 

those 

(a)  6  Beuv.  266.  (b)  ZR.ofL.  Cm .  557. 
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those  who  are  described  as  "right  heirs  of  the  sur-        1861. 


vivor. 

I  have  very  little  doubt  that  the  intention  was,  to  give 
it  to  the  survivor  absolutely,  and  this  is  confirmed  by  the 
words  of  the  testamentary  letter  written  by  the  husband 
to  his  wife ;  but  I  cannot  conceive,  that  forty  years  after 
the  execution  of  this  instrument  and  after  all  the  parties 
are  dead,  I  could,  under  any  circumstances,  reform  the 
settlement  and  introduce  new  words  to  effect  this  in- 
tention. 


SWINFEN  v.  SWINFEN.    (No.  3.) 


o 


1860. 
Nuv.  15,  16. 
NE  of  the  questions  which  arose  in  this  case  (a)       Dec.  5. 

was,  whether  a  sum  of  6.000Z.  still  subsisted  as  a  when  tlle 

0    .  owner  of  an 

charge  on  the  testator's  estate  at  Swinfen.  estate  in  fee 

simple  be- 
comes entitled 

The  circumstances  relating  to  this  charge  were  as  to  a  charge  on 

-  U         a  that  estate, 

IOUOWS  :  prima  facie  the 

charse  in 

In    1795,  on   the   marriage  of  the  testator  Samuel  equity  at  least, 

Swinfen  with  Susanna  his  wife,  a  sum  of  13,000/.  was  merges  in  the' 

.  .. .  -  inheritance, 

vested  in  trustees,  on  trust  for  the  younger  children  of  unless  the 

the  marriage,  and  in  default  of  younger  children,  to  the  ^^^^ 

survivor  of  the  husband  and  wife.  some  act  to 

keep  it  alive, 
or  unless,  from 

This  sum  of   13,000Z.  was  lent  on  mortgage,  by  the  lne  circum- 

stances  of  the 
trustees,  case,  it  would 

(«)  See  24  Beat,.  549 ;  27  Bern.  148.  SJrttK' 

should  con- 
tinue to  be  a  subsisting  charge. 
Devise  by  the  owner  in  fee  without  mentioning  a  charge  on  it  to  which  he  was 
absolutely  entitled,  held  to  be  some  indication  of  his  intention  to  merge  it. 

The  testator  was  owner  in  fee  of  an  estate  on  which  there  was  a  charge  of  6,000/.  to 
which  he  was  absolutely  entitled,  and  a  subsequent  charge  of  a  jointure  in  favor  of  B 
The  testator  devised  the  estate  in  fee  to  B.  Held,  that  she  took  discharged  of  the 
mortgage. 
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1860.  trustees,  to  Baron  Bliss.  The  only  issue  of  the  mar- 
riage was  one  son,  Henry  John  Swinfen.  In  No- 
vember, 1830,  the  testator  and  his  son  executed  a  disen- 
n?"f«f^"  *a^n8  dwd>  and  resettled  the  family  estate  at  Swinfen, 
which  they  limited  to  such  uses  as  Samuel  Swinfen  and 
Henry  John  Swinfen  should  by  deed  appoint,  with  re- 
mainder to  the  use  of  Samuel  Swinfen  for  life,  with  re- 
mainder to  the  use  of  Henry  John  Swinfen  in  tail  male, 
with  remainder  to  the  use  of  Samuel  Swinfen,  his  heirs 
and  assigns  for  ever. 

By  an  indenture  dated  "the  1st  of  December,  1830, 
Samuel  Swinfen  and  Henry  John  Swinfen,  in  part  exer- 
cise of  their  power  of  appointment,  demised  the 
Swinfen  estate  to  Philip  Hughes  for  2,000  years,  by 
way  of  mortgage,  for  securing  6,000/.  lent  to  them. 

This  sum  was  laid  out  by  Samuel  Swinfen  and  Henry 
John  Swinfen  in  the  purchase  of  the  tithes  of  the 
Swinfen  estate. 

Shortly  after  this  mortgage  of  the  Swinfen  estate, 
Baron  Bliss  paid  off  6,000/.  (part  of  the  said  13,000/.), 
and  the  trustees  of  the  settlement  paid  that  sum  to 
Philip  Hughes,  and  took  from  him  a  transfer  of  the 
mortgage  and  an  assignment  of  the  term  of  2,000 
years.  Samuel  Swinfen  was  named  as  a  party  to  the 
deed  of  transfer  of  the  mortgage  to  the  trustees,  but  he 
did  not  appear  to  have  executed  it. 

By  another  deed  of  the  18th  of  December,  1830,  a 
power  was  given  to  Henry  John  Swinfen  to  charge  the 
Swinfen  estate,  by  will,  with  a  jointure  for  his  wife, 
which  power  he,  in  1864,  executed  by  his  will  in  favor 
of  his  wife  Patience  Swinfen,  to  the  extent  of  300/.  a 
year.     In  1848,  the  wife  of  Samuel  Swinfen  died,  and 

thereupon 
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thereupon  Samuel  Swinfen  became  absolutely  entitled  to        1860. 
the  mortgage  of  6,000/.,  but  he  never  took  any  transfer 
of  it  or  assignment  of  the  charge. 


Henry  John  Swinfen  died  without  issue  in  June,  1854, 
and  Samuel  Swinfen  being  then  absolutely  entitled  to 
the  mortgage  sum  of  6,000/.,  became  also,  under  the 
indenture  of  1830,  seised  in  fee  of  the  Swinfen  estate. 
He  survived  his  son  but  a  very  short  period,  and  died 
on  the  26th  of  July,  1854,  without  having  declared  any 
option,  or  expressed  any  intention  with  reference  to  the 
mortgage  of  6,000/.  on  the  Swinfen  estate. 

By  his  will,  dated  the  7th  of  July,  1854,  Samuel 
Swinfen  devised  to  his  son's  widow,  Patience  Swinfen, 
in  fee,  "  all  my  estate  at  Swinfen  or  thereto  adjoining," 
but  his  residuary  personal  estate  passed  to  his  next  of 
kin,  as  undisposed  of  by  his  will. 

The  question  now  arose,  whether  the  6,000/.  was 
merged  in  the  Swinfen  estate,  or  passed  to  his  next  of 
kin  as  personal  estate. 

Mr.  R.  Palmer  and  Mr.  Hothouse,  for  the  Plaintiff, 
and  Mr.  Cotton,  and  Mr.  Jones  Bateman,  for  the  other 
next  of  kin.  The  mortgage  for  6,000/.  never  merged 
in  the  inheritance,  it  was  kept  separate,  and  on  the  tes- 
tator's death,  it  passed  as  personal  estate  to  his  next  of 
kin.  The  interest  of  the  testator  required  that  the 
mortgage  and  the  estate  should  be  kept  distinct  on  the 
death  of  his  wife  in  1848,  when  he  became  absolutely 
entitled,  by  survivorship,  to  the  6,000/.;  the  testator 
was  only  tenant  for  life  of  the  Swinfen  estate,  and 
therefore  it  was  clearly  to  his  interest  to  keep  the  mort- 
gage on  foot.  Again,  after  1854,  when  his  son  died,  it 
was  equally  his  interest  to  keep  it  alive,  for  otherwise 

the 
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SWINPEN 

V. 

SWINFEN. 

(No.  3.) 


the  jointure  of  Mrs.  Patience  Swinfen  would  have  ob- 
tained priority  over  it.  His  interest  being  one  way,  and 
there  being  no  expressed  intention  on  the  subject,  it  is 
for  the  Defendant  to  prove  the  merger  in  equity. 

They  cited  Jenkinson  v.  Harcourt  (a) ;  Wigsell  v. 
Wigzell  (b)  ;  Or  ice  v.  Shaw(c);  Horton  v.  Smith  (d) ; 
Aetley  v.  Millet  (e)  ;  Thomas  v.  Kemeys  (f) ;  Trevor 
v.  Trevor  (g). 

Mr.  Kennedy  and  Mr.  Cole  for  Mrs.  Patience  Swinfen. 
The  will  passes  the  whole  of  the  testator's  interest  in 
the  estate,  and  of  itself  shews  an  intention  to  merge  the 
charge.  The  devise  of  "all  my  estate"  is  sufficient  to 
pass  every  interest  which  the  testator  had  in  it,  and  if 
the  instrument  had  been  a  conveyance  instead  of  a  will, 
there  could  have  been  no  question  that  no  interest  in  the 
estate  was  reserved. 


But  the  intention  is  shewn  by  other  circumstances, 
and  in  such  a  case  as  this,  a  very  slight  amount  of  evi- 
dence is  necessary.  When  a  tenant  for  life  or  in  tail 
pays  off  a  charge  on  the  estate  and  takes  an  assignment 
of  it  to  a  trustee,  there  is  an  express  intention  to  keep  it 
on  foot,  and  it  requires  some  subsequent  expression  of 
intention  to  alter  the  situation  of  things.  But  where  the 
estate  devolves  on  the  owner  of  the  charge,  without  any 
act  of  his  own,  the  onus  lies  on  the  other  side,  to  shew 
that  the  mortgage  is  kept  distinct  from  the  estate.  Here 
the  mortgage  is  merged  at  law,  and  there  is  no  principle 
on  which  it  can  be  held  to  be  otherwise  in  equity.  It  is 
scarcely  possible  to  conceive  that  Mr.  Samuel  Sunnfen 

intended 


(a)  Kay,  688. 

(b)  2  Sim.  if  St.  364. 

(c)  10  Hare,  76. 
(</)  4  Kay  £  J.  624. 


(e)  1  Sim.  298. 
(/)  2  Vern.  348. 
(g)  2  Myl.  4-  K.  675. 
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intended  to  keep  the  mortgage  on  foot,  for  he  was  him- 
self one  of  the  mortgagors,  and  he  had  covenanted  to 
pay  the  money  ;  it  is  impossible  that  he  could  have  in- 
tended his  own  debt  to  be  kept  alive.  The  jointure 
does  not  affect  the  question,  for  the  devise  was  to  the 
jointress,  and  if  a  jointure  is  sufficient  to  keep  alive  a 
charge,  the  principle  of  merger  could  never  be  applied 
to  family  estates,  because  there  are  always  such  charges. 
At  the  testator's  death  the  mortgage  charge  did  not 
exist,  and  that  is  the  period  to  refer  to.    The  estate, 

therefore,  passed  to  the  devisee,  discharged  of  the  6,000/. 

* 

They  cited  Forbes  v.  Moffatt  (a) ;  Hood  v.  Phil- 
lips (b) ;  Byam  v.  Sutton  (c)  ;  Lord  Compton  v.  Oxen- 
den  (d);  Gunterv.  Ounter(e);  Johnson  v.  Webster  (f); 
Drew  v.  The  Earl  of  Norbury(g);  Green  v.  Sy- 
tnonds(h). 

Mr.  R.  Palmer  in  reply. 

Richards  v.  Richards  (i) ;  Roberts  v.  Kuffin  (h). 


SWINPEN 
V. 

SwiNPCM. 

(No.  3.) 


The  Master  of  the  Rolls. 

The  question  is,  whether,  in  these  circumstances,  the 
charge  is  still  subsisting,  as  a  part  of  the  personal  estate 
of  the  testator. 


IJrr.  5. 


I  consider  the  rule  established  by  a  long  series  of  au- 
thorities to  be,  that  where  the  owner  of  an  estate  in  fee 
simple  becomes  entitled  to  a  charge  on  that  estate,  prima 
facie  the  charge,  in  equity  at  least,  merges  in  the  inherit- 
ance, unless  the  owner  of  the  estate  does  some  act  to  keep 

the 


(a)  16  Vet.  390. 
(6)  3  Beav.  517. 
(c)  19  Beav.  556. 
(<J)  2  Va.jun.  260. 
(f)  23  Beav.  571. 


(/)  4  De  G.t  M.  Sc  G.  474. 
(i)  3  Jonet  Sf  L.  267. 
(A)  1  Bro.  C.  C.  129,  n. 
(i)  1  John.  754. 
(*)  2Alk.  113. 
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I860.  the  charge  alive,  or  unless,  from  the  circumstances  of 
the  case,  it  would  be  for  his  interest  that  the  charge 
should  continue  to  be  a  subsisting  charge  on  the  estate. 
Swihtek.  In  Forbes  v.  Moffatt  (a),  Sir  William  Grant  says,  that 
when  it  is  perfectly  indifferent  to  the  owner  of  the 
estate,  whether  the  charge  should  merge  or  not,  there 
the  charge  sinks.  This  rule  however  will,  as  it  is  ex- 
pressed by  Lord  Justice  Turner,  in  Qrice  v.  Shaw  (b), 
yield  to  the  intention,  whether  it  is  expressed  or  whether 
it  is  to  be  presumed. 

In  this  case,  as  far  as  there  is  any  expression  of  in- 
tention, it  is  in  favor  of  the  merger,  for  the  will  devises 
the  estate  without  any  mention  of  the  charge,  which 
seems,  by  the  Lord  Justice  Tamer y  in  that  case,  to  have 
been  considered,  in  the  absence  of  any  other  circum- 
stances taking  away  the  effect  of  that  act,  to  constitute 
some,  although  a  slight,  intention  to  merge  the  charge. 
In  that  case,  it  was  controlled  by  the  circumstance,  that 
the  will  did  not  mention  other  charges  in  favor  of 
granddaughters,  to  which  the  devise  would,  in  that  case, 
necessarily  be  subject.  But,  in  the  present  case,  there 
is  no  trust  or  other  charge  to  which  the  devise  must  be 
subject  with  the  exception  of  the  jointure  of  the  devisee, 
which  would  clearly  not  be  mentioned  by  the  testator, 
as  she  would  take  the  whole  estate. 

I  think,  therefore,  that  the  devise  being  silent  as  to 
the  charge  of  6,000/.,  would,  if  this  case  stood  there 
alone,  be  considered,  to  some  extent,  to  indicate  an  in- 
tention to  merge  the  charge. 

The  next  question  is,  at  what  time  this  presump- 
tion of  intention  must  be  considered  to  arise.  I  am  of 
opinion  that  the  presumption  arises  on  the  death  of 
the  person  who  is  entitled  both  to  the  estate  and  to  the 

charge, 

(a)  18  Ve$.  384.  (b)  10  Hare,  76. 
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charge,  and  that  this  intention  is  to  be  collected  from 
all  the  circumstances  which  existed  at  that  period. 
All  the  acts  of  the  person  so  entitled  prior  to  his  de- 
cease must  be  taken  into  account,  for  the  purpose 
of  ascertaining  his  expressed  intention,  if  any  such 
exist,  and  all  the  facts  affecting  his  position,  down 
to  and  at  the  time  of  his  decease,  must  also  be  taken 
into  consideration,  for  the  purpose  of  ascertaining  from 
thence  the  intention  of  the  testator,  to  be  presumed 
from  the  position  in  which  he  stood. 

The  facts  here  stand  thus: — the  charge  of  6,000/. 
was  created  by  a  deed  of  the  1st  of  December,  1830. 
By  a  deed  of  the  18th  of  December,  1830,  a  power  was 
given  to  the  son  to  charge  the  estate  by  will  with  a 
jointure  for  his  wife,   and  this  power  he  executed  by 
will   in   1854,  shortly   before  his  decease;    and  it  is 
argued,  that  it  was  the  interest  of  the  testator  to  keep 
the  charge  of  6,000/.  on  foot,  because  if  he  did  not  do 
so,  this  would  let  in  the  jointure  of  his  son's  wife  to 
have   priority  over  his   charge,  and,  certainly,  if  the 
estate  had  been  devised  to  a  stranger,  this  argument 
would  have  great  weight,  and  might  bring  the  case 
within   Orice  v.   Shaw  (a),   and   the  authorities  there 
referred  to ;  but  the  fact,  that  the  devise  is  made  to  the 
person  owning  the  charge  of  jointure,  appears  to  me  to 
remove  any  inference  to  be  drawn  from  that  circumstance 
from  the  moment  that  the  will  was  executed.  And  I  also 
think,  that  this  gives  additional  force  to  the  inference  of 
intention  to  be  drawn  from  the  terms  of  the  will  itself. 


1860. 

SwiNFEN 

V. 
SWINFEM. 

(No.  3.) 


The  case  then  stands  thus: — a  man  is  owner  of  an 
estate  in  fee,  there  is  a  charge  of  6,000/1  upon  it,  to 
which  he  also  is  absolutely  entitled,  and  there  is  a 
further  charge  upon  the  estate  of  300/.  a  year  in  favor 
of  A.  for  life;  he  devises  the  estate  in  fee  to  A.     After 

this 

(a)  10  Hart,  76. 
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1860.  this  will  was  executed,  and  up  to  the  time  of  his  decease, 
what  possible  interest  could  he  have  that  the  charge  of 
6,000/.  should  be  kept  alive  ?  the  effect  of  his  devise  to 
Swinpen.  A.  would  be  to  merge  her  charge  of  jointure  in  the 
devise ;  so  that  the  second  charge  would  thereby  become 
extinct. 

The  devise  being  made  to  the  widow  of  his  son,  it  is 
obvious  that  if  the  charge  of  6,000/.  is  alive,  she  took 
the  estate  subject  to  that  charge,  and  if  not,  that  she 
took  the  estate  free  from  any  charge  whatever;  but  in 
neither  event  could  the  will,  as  it  stands,  have  given 
priority  to  the  jointure  over  the  6,000/.,  as  would  have 
been  the  case  if  the  devise  had  been  made  to  a  stranger, 
and  if  the  6,000/.  charge  had  not  been  kept  alive. 

I  am  of  opinion,  therefore,  that  the  fact  of  having 
made  this  will  in  the  terms  I  have  referred  to,  is  a  cir- 
cumstance to  be  taken  into  account,  in  considering 
whether  the  charge  of  6,000/.  was  merged,  just  as  much 
as  it  would  have  been  necessary,  in  case  the  widow  of 
his  son  had  died  before  him,  to  take  that  circumstance 
into  consideration  in  ascertaining  the  presumed  inten- 
tion. If  that  event  had  occurred,  that  is,  if  the  widow 
had  died  before  the  testator,  there  can  be  no  question 
but  that  as,  by  such  death,  the  jointure  would  have 
ceased  to  be  a  charge  on  the  estate,  there  could  be  no 
interest  in  the  owner  of  the  estate  and  of  the  charge  of 
6,000/.  to  keep  that  charge  on  foot  In  like  manner,  I 
consider  that  the  extinction  of  the  jointure  by  the  tes- 
tator, by  devising  the  estate  to  the  owner  of  the  jointure, 
took  away  any  possible  interest  or  motive  which  the 
testator  could  have  had  for  keeping  the  charge  of  6,000/. 
a  foot* 

I  am  of  opinion,  therefore,  that  the  6,000/.  was 
merged,  and  that  the  estate  was  devised  to  Mrs*  Swinfen 
free  from  it. 


I 
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SWINFEN  v.  SWINFEN.    (No.  4.)  No>- »».  l«- 

Dee.  5. 
rriHE  will  of  Samuel  Swinfen,  dated  the  7th  of  July,  Where  there  is 

A      18.54,  was  as  follows:-  SlffiK 

one  word,  fol- 

MI  Samuel  Swinfen,  esquire,  of  Swinfen,  Staffordshire,  ^  worisfthe" 
make  this  my  last  will  and  testament.     I  give  to  Mrs.  Jatter  wil1  not 

',  °  be  restricted  to 

Taylor,  who  lives  with  me,  20/.  a  year  for  her  life.     I  things  ejusdem 

give  to  Mrs.  Swinfen,  my  son's  widow,  all  my  estate  at  ^"^jLteior 

Swinfen  or  thereto  adjoining,  also  all  furniture  and  other  devised  to 

moveable  goods  here,  her  heirs,  executors,  administrators  his'estate  at 

and  assigns:  and  I  appoint  her  executrix."  Swinfen  or 

&  rr  thereto  ad- 

joining,  also  all 

The  testator  died  on  the  26th  of  July,  1854.  furniture  and 

*  other  move- 

able goods 

In  taking  the  accounts,  Mrs.  Patience  Swinfen,  the  Jhe5fthe  jjjjf* 

executrix,  was  charged  with  the  sum  of  649/.  4s  6d.,  stock  and  in> 

arising  from  the  sale  of  the  live  stock  and  implements  Eu^andry 

of  husbandry  which  were   in  or  upon  the  lands  and  wnicn  were  "* 

premises  adjoining  to  the  mansion  at  Swinfen  Hall,  in  lands  and 

the  occupation  of  the  testator.     But  she  was  charged  pr.einise»  ad- 

.  .  joining  the 

subject  to   the   question,  whether   the  live  stock  and  mansion  at 
implements  of  husbandry  were  specifically  bequeathed  J^^bthiJgg. 
to  her  by  the  testator's  will,  which   question  was  re-  tator  resided) 
served  for  the  consideration  of  the  Court.  Eequest/fifS 

also,  that 
a  i  i  i      t      i        «r*     •  money  in 

A  second  question  was  also  reserved,  whether  Patience  the  house  at 
Swinfen  was  entitled,  under  the  bequest,  to  the  money  J?6*!?"***0*'** 
in    the    house   at   the   time   of    the   testator's   death,  ing  to  541/., 
amounting  to  the  sum  of  541/.  1 1*.  bd.  iMegatet'0 

Mr.  R.  Palmer,  Mrf  Hobhouse,  Mr.  Cotton  and  Mr. 

Jones  Bateman,  for  the  next  of  kin,  argued  that  the 

vol.  xxix— ii.  p  words 


SWINFEN 
V. 


808  CASES  IN  CHANCERY. 

I860.  words  "moveable  goods  here"  meant  such  things  as 
were  ejusdem  generis  and  similar  to  "furniture,"  and 
were  confined  to  moveable  goods  in  the  bouse,  the  word 
S^INF**«  "  here"  being  an  adverb  of  locality  governing  the 
sentence.  Secondly,  that  live  stock  and  money  would 
not  pass  under  the  words  "  moveable  goods  here/' 

They  referred  to  Jones  v.  Lord  Sefton  (a) ;  Re 
Wright's  Trusts  (b);  Cowling  v.  Cowling  (c);  Chapman 
v.  Hart(d);  Rowlings  v.  Jennings  (e);  Woolcomb  v. 
Woolcomb  (/) ;  Trafford  v.  Berrige  (g) ;  Pennefather  v. 
Bury  (A) ;  Fitzgerald  v.  Field  (t). 

Mr.  Ellison  for  another  party. 

Mr.  Kennedy  and  Mr.  Cole,  for  Mrs.  Patience  Swin- 
fen.  The  word  "here"  refers  to  the  last  antecedent, 
"  my  estate  at  Swinfen,"  and  therefore  "  all  furniture 
and  moveable  goods"  on  the  estate,  belonging  to  the 
testator,  passed  to  the  Defendant.  The  words  "and 
other  moveable  goods"  express  something  additional 
and  distinct,  they  cannot  be  confined  to  things  ejusdem 
generis,  because  there  is  only  one  previous  enumeration, 
namely, "  furniture."  The  operation  of  the  word  "goods," 
like  " bona,9  is  very  extensive  and  will  carry  all  the 
property  in  question  ;  Tudor' s  Leading  Cases  (A) ; 
Parker  v.  Mar  chant  (I))  Arnold  v.  Arnold  (m);  Gower 
v.  Gower  (n) ;  Michell  v.  Michell(p)\  Fleming  v.  Bur- 
rows (p);  Kendall  v.  Kendall  (q) ;  Lowe  v.  Thomas  (r).  * 

The 

(a)  4  Veu  165.  (k)  Paget  763—772. 

(b)  15  Bern.  367.  (/)  1  You.  $  C.  C.  C.  290. 

(c)  26  Beav.  449.  (m)  2  MyL  *  JL  365. 

(d)  1  Vet.  ten.  272.  (n)  Ambl.  612;  2  Eden,  201. 

(e)  13  Ves.  38.  (o)  5  Madd.  69. 
(f)  3  P.  JFm«.  112.  (p)  1  Knit.  276. 

[)1Ej.  Co*.  46.  201.  (9)  4  Ktcsf.  360. 


8! 


3  Jones  *  L.  727.  (r)  5  De  G.,  M.  £  G.  315. 

(i)  1  Jfoa.  428. 
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The  Masts*  of  the  Rolls.  i860. 

The  question  is,  what  passes  under  the  words  of  the 
will  "all  furniture  and  other  moveable  goods  here/' 
whether  this  includes  the  live  and  dead  stock  about  the 
property,  and  also  a  sum  of  541/.  11*.  5d.9  which  was 
in  the  house  at  the  time  of  the  testator's  death. 

1  think  that  these  words  "  and  other  moveable  goods 
here"  are  not  cut  down  by  the  fact  of  their  being  pre- 
ceded by  the  word  "  furniture."  Arnold  v.  Arnold  (a), 
and  several  other  cases  may  be  referred  to,  to  shew  that 
one  word  particularizing  one  limited  description  of 
property,  followed  by  general  words,  will  not  cut  down 
the  general  words  to  property  of  the  same  character  as 
that  comprised  in  the  simple  word,  although  the  general 
words  will  be  so  confined,  where  there  has  been  a  long 
enumeration  of  different  classes  of  property  previously. 

In  truth,  these  words  must  usually  be  construed  with 
reference  to  the  will  itself,  and  it  is  difficult  to  lay  down 
or  to  attempt  to  follow  any  general  principle  on  this 
subject. 

In  this  case,  I  am  of  opinion  that  the  words  "  other 
moveable  goods  here"  must  be  taken  in  their  ordinary 
and  unconfined  sense* 

Then  arises  the  next'  question,  namely,  what  is  com- 
prised in  these  words,  limited  by  the  adverb  of  place 
"  here."  I  think  "  here"  had  reference  to  his  moveable 
goods  at  bis  estate  at  Swinfen;  it  is  the  usual  form  of 
expression  which  would  be  used  by  any  one  residing  at 
his  country  house,  who  would  talk  of  "  the  property  or 

goods 

(a)  2  J£  *  K.  385. 
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goods  he  had  here/'  without  meaning  those  that  were 
actually  in  the  house,  where  he  was  residing. 

It  is  not  and  could  not  be  contended,  that  the  word 
"  here"  restricts  the  property  to  the  room  in  which  he 
was  executing  his  will,  and  in  my  opinion,  the  word 
"here"  includes  not  only  the  house  but  the  grounds, 
and  that  it  includes  the  live  and  dead  stock  which  he 
possessed,  and  which  he  was  then  using  for  the  enjoy- 
ment of  this  property  at  Swinfen. 

The  next  question  is,  do  these  words  include  the 
money  which  was  then  in  the  house?  and  I  am  of 
opinion  that  it  does.  The  case  of  Chapman  v.  Mart  (a), 
which  was  referred  to  on  this  point,  states  the  principle 
very  clearly.  Lord  Hardwicke  there  lays  it  down  "that 
any  ready  money  in  the  house  (if  not  an  extraordinary 
sum  and  just  received)  would  pass."  I  understand  this 
to  mean,  that  the  word  "  goods/'  though  it  would  be 
held  to  pass  the  ready  money  ordinarily  in  the  Jiouse, 
would  not  pass  an  extraordinary  sum  received  just  before 
the  death  of  the  testator,  and  subsequently  to  the  date 
of  the  will,  and  though  this  distinction  might  create  diffi- 
culties in  some  cases,  I  do  not  consider  that  Lord  Hard- 
wicke  meant  to  say,  that  if  a  testator  had  500Z.in  money  in 
his  house  at  the  time  he  made  his  will,  and  with  a 
knowledge  of  that  fact  made  a  will  giving  "  his  goods 
in  his  house  to  a  legatee,"  and  afterwards  died  with  that 
money  in  his  house,  such  sum  would  not  pass,  although 
an  unusual  sum  for  him  to  possess. 

The  ordinary  effect  of  the  words  u  goods  here"  is,  to 
pass  the  money  in  the  house;  the  testator  must  be 
taken  to  have  known  that  he  had  this  money  when  he 

made 

(a)  1  Vet.  ten.  272. 
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made  his  will,  although  the  fact  may  not  have  been  I860, 

present  to  his  mind  at  the  time ;  and  as  the  sum  was  ^-*-^~*-S 
not  disposed  of  previously  to  his  death,  I  am  of  opinion  „. 

that  it  passes  by  these  words  to  his  legatee.  *fNIN*4n 


Nov.  15, 16. 

SWINFEN  v.  SWINFEN.    (No.  6.)  Dec.  5. 

JT1HE    testator  died  in  July,  1854.       A    sum    of  allowed  190/. 
-*■      190/.  7s.  lid.,  part  of  his  assets,  was  standing  to  (part  of  the 

.  •  .  .  estate)  to  re- 

the  credit  of  the  executrix,  as  executrix,  at  a  private  main  at  a 
bank  at  Lichfield.    The  bankers  became  bankrupts  in  {£"  n^11^ 
1855,  and  a  loss  occurred  to  the  estate,  and  thereupon,  executrix.  A 
in  taking  the  accounts  against  the  executrix,  a  question  by  their  bank- 
arose,  whether  the  executrix  was  to  be  charged  with  the  niptcy,  a  y*ar 

...  after  the  tee- 

190/.  7*.  lid.,  or  with  the  dividends  only  which  she  had  tator's  death. 

received  under  the  bankruptcy.     Her  receipts  amounted  tfe^  ™*  •*ie 

■     J  l  was  not  per- 

to  about  15,000/.  and  her  payments  to  about  13,000/.      sonally  liable 

for  the  loas. 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  Plaintiff. 

The  Master  of  the  Rolls  said,  without  hearing  the 
other  side  on  the  point,  that  he  did  not  consider  190/.  an 
unreasonable  sum  for  the  executrix  to  leave  at  the 
bankers. 


The  Master  of  the  Rolls. 

The  executrix  must,  as  I  stated  at  the  hearing,  be  Dec  5. 
allowed  the  sum  of  190/.  7*.  lie/.,  the  balance  at  the 
bankers,  lost  by  their  bankruptcy,  for  the  dividends  on 
which  she  has  accounted.  This  was  not  an  improper 
sum  to  be  allowed  to  remain  in  their  hands,  and  it  has 
been  lost  through  no  fault  of  hers. 
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JACKSON  v.  DAVENPORT. 

Feb.  21. 

A  Plaintiff  do-  mHE  Plaintiff  by  his  bill  described  himself  as  resident 

scribed  him-         I        . 

self  as  resident  in  Ireland.    The  Defendant,  by  obtaining  orders 

th  Defend-      ^or  **me  to  answer>  waived  his  right  to  security  for 

ant?  by  obtain-  costs, 
ing  orders  for 
time,  waived 

bis  right  to  The  sole  Plaintiff  afterwards  died*  apd  his  personal  re- 

security  for  .,»  i  • «        •      *•    a      «t     «      •      _■ 

costs.    The  presentative  (who  was  alsp  resident  m  Inland)  obtained 

^^^i?6*"  a  supplemental  order  under  the  statute  (16  £  16  Fie*,  p. 

and  his  per-  86),  placing  the  suit  in  the  same  portion  as  it  was  on 

wnStr  the  deatb  of  the  original  Plaintiff. 

(who  was  also 

Ireland)  ob-  Mr.  S.  James  now  moved  that  the  present  Plaintiff 

tained!  an    #  might  giye  security  for  costs,  on  the  ground  that  she 

under  the  15  was  resident  out  of  the  jurisdiction.     He   contended 

&  86     5  *^at  ^e  supplemental  order  to  revive  was  equivalent  to 

Held,  that  the  the  like  order  in  a  supplemental  suit,  and  that  if  the 

waVentitled  Plaintiff  in  a  supplemental  suit  had  described  herself  as 

to  an  order  resident  abroad,  it  would   be  a  matter  of  course  to 

for  security  for  _  ,A     ~ 

costs,  as  against  require  her  to  give  security  for  costs. 

the  new  Plain- 
tiff. 

Mr.  Bagshawe,  jun.  The  Defendant  has  waived  his 
right  to  security  for  costs  throughout  the  suit.  The 
order  to  revive  does  not  constitute  a  new  suit,  but  leaves 
all  matters  as  they  were  at  the  death  of  the  original 
Plaintiff. 


The  Mastbr  of  the  Rolls. 

I  think  the  Defendant  is  entitled  to  security  for  costs, 
and  that  such  is  the  practice. 
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REHDEN  p.  WESLEY. 

Feb.  8. 
rriHE  testatrix  devised  and  bequeathed  the  residue  of  Trustees  made 
"**      her  estate  and  effects  to  her  executors,  upon  trust  Ku^for^ 
to  convert  and  invest  in  leasehold  houses  and,  in  the  lots  arising 
meanwhile,   to  invest  in   "  government  stocks    in   the  trust  moneys 
Bank  of  England,"  to  be  held  in  trust  for  her  daughters  with  bankers 
and  their  children.  account,  which 

was  not  au- 
thorised by 

The  testatrix  declared,  that  the  trustees  should  be  the  will,  and 
charged  and  chargeable  respectively  for  such  moneys  only  atanding T 
as  they  respectively  should  actually  receive,  and  should  trustee  in- 
not  be  answerable  or  accountable  for  the  others  or  other  clause  against 
of  them,  or  for  involuntary  losses,  nor  for  any  banker,  J0*86* by* 
&c,  with  whom  or  in  whose  hands  any  trust  money  monies  depo- 
ahouki  be  deposited  for  safe  custody.  jjj*j£  "* 

The  testatrix  died  on  the  18th  of  August,  1856,  and 
her  will  was  proved  by  Wesley  and  Alexander. 

At  the  time  of  the  testatrix's  death,  a  sum  of 
about  8702.  was  deposited  at  interest  to  her  credit  at 
the  Union  Bank  of  London.  Shortly  after  her  decease 
the  Defendants  drew  it  out. 

The  Chief  Clerk  found,  that  on  the  20th  of  January, 
1856,  Wesley  paid  the  sum  of  687/.  13*.  Id.  into  the 
Royal  British  Bank  on  a  deposit  account,  in  the  joint 
names  of  himself  *nd  Alexander.  The  Royal  British 
Bank  stopped  payment  on  the  3rd  day  of  September, 
1856,  and  Wesley  had  since  received  from  the  assignees 
of  the  bank  6472.  84.  10c/.  ia  part  payment  of  the 
sum  of  687/.  13*.  Id.,  leaving  the  sum  of  140/.  As.  9a\ 

still 
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still  due  from  the  bank.  The  question,  whether  Wesley 
and  Alexander  or  either  of  them  ought  to  be  charged 
with  the  140/.  4*.  9d.  or  so  much  thereof  as  should  not 
be  recovered  from  the  bank,  was,  at  their. request,  re- 
served for  the  consideration  of  the  Court. 


Mr.  Waller,  for  the  Plaintiff,  argued  that  the  execu- 
tors were  personally  liable  for  the  loss. 

Mr.  Lloyd,  for  Wesley.  The  executors  were  justified 
in  depositing  the  money  at  the  bank  (a),  they  could  not 
properly  keep  it  in  their  own  hands,  for  they  would  have 
been  charged  with  interest.  The  distinction  between  a 
deposit  account  and  a  drawing  account  with  a  banker 
is  too  slight  to  charge  an  executor  personally  with  the 
loss.  They  took  all  the  steps  in  their  power  to  recover 
the  money  before  the  failure  of  the  bank. 

Mr.  Hardy,  for  Alexander.  The  executors  merely 
followed  the  same  course  as  their  testator,  who  had  a 
deposit  account  of  870/.  at  his  death  with  the  Union 
Bank.  By  the  will,  the  executors  are  indemnified 
againBt  any  loss  through  a  "  banker."  The  tenant  for 
life  concurred,  and  is  therefore  bound  to  indemnify  the 
trustee  (6). 

Mr.  G.  O.  Edwards,  for  Mr.  Rehden,  the  husband. 


The  Master  of  the  Rolls. 

The  trustees  are  both  liable,  it  was  an  investment  and 
not  a  deoosit    The  executors  drew  out  the  money  and 

invested 


(ft)  See  Johnson  v.  Newton,  11 
Hare,  160;  Wilks  v.  Groom,  3 
Drew.  584,  and  Moyle  v.  Moyle, 
2  Ruu.  $  M.  710. 


(6)  See  Booth  v.  Booth,  1 
Beav.  125;  Wooayatt  v.  Gret- 
UytSSim.  180. 
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invested  it  in  another  security  not  authorized  by  the 
will. 

I  think  that  there  is  not  a  sufficient  statement  in  thq 
answer  that  it  was  done  at  the  request  of  the  tenant  for 
life  without  stating  under  what  circumstances.  If,  in  a 
casual  conversation,  the  cestui  que  trust  happened  to  say 
to  the  trustee  "I  wish  you  would  invest  the  trust  money 
so  as  to  get  a  higher  rate  of  interest/9  that  would  not 
be  sufficient  to  justify  the  trustee  in  committing  a  breach 
of  trust,  nor  would  it  make  the  interest  of  the  cestui  que 
trust  liable. 


1861. 


The  trustees  must  replace  the  fund,  the  order  will  be 
on  both  to  repay  the  whole,  but  the  Plaintiff  usually 
enforces  the  decree  against  each  equally. 
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Jan.  21. 

Bequest  of  a 
residue  to  the 
testatrix's 
father,  "  to 
spend  both 
principal  and 
interest  or  any 
part  of  it 
during  his 
lifetime;" 
should  he 
"  not  spend 
the  property," 
then  in  trust  for 
the  testatrix's 
sisters.     Held, 
that  the  bequest 
to  the  father 
was  absolute, 
and  that  the 
gift  over  was 
inconsistent 
with  it  and 
inoperative. 


T 


HENDERSON  v.  CROSS. 
HIS  was  a  special  case,  which  stated  as  follows : — 


Jane  Henderson,  in  June,  1849,  made  her  will, 
which  was  its  follows : — "  I  Jane  Henderson,  of  Ban- 
geston,  do  give  and  bequeath  all  the  property  she  is 
possessed  of  to  her  dear  and  beloved  father,  to  spend 
both  principal  and  interest  or  any  part  of  it  during  his 
lifetime.  The  property  cpnsists  chiefly  in  railway  shares 
and  money  in  the  funds/'  &c.  "  Should  my  dear  f cither 
not  spend  the  property  which  I  leave  in  trust  for  him,  it 
to  be  equally  divided  between  my  two  sisters  Charlotte 
Henderson  and  Frances  Henderson,  and  for  them  to 
receive  the  interest.  Should  they  marry  and  have  a 
family,  the  property  to  be  left  by  each  between  their 
children.  Charlotte  Henderson  and  Frances  Hender- 
son are  to  allow  Ann  Cross  40/.  a  year  each  during  her 
life.  Also  Charlotte  Henderson  and  Frances  Hender- 
son are  to  allow  aunt  Agness  Henderson  20/.  each  a 
year  during  her  life.  I  appoint  Mr.  Hugh  Ross  as  one 
of  my  trustees,  and  to  him  I  give  300/.  I  also  appoint 
Joshua  Whittdker  Paynter,  surgeon,  as  my  trustee,  and 
to  him  I  give  150//' 

The  testatrix  died  on  the  16th  day  of  June,  1849. 

William  Henderson,  the  father  of  the  testatrix,  died 
on  the  28th  day  of  October,  1854,  having  by  his 
last  will  directed  that  the  residue  should  be  equally 
divided  between  his  daughters  Charlotte  and  Frances 
(the  Plaintiffs). 

The 
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The  will  of  the  testatrix,  Jane  Henderson,  came  into  1861  • 
the  possession  of  Hugh  Ross  shortly  after  her  decease, 
and  remained  in  his  possession,  bat  he  did  not  prove 
the  same,  nor  did  he  or  any  other  person  take  any 
steps  towards  administering  the  estate  of  the  testatrix ; 
but  in  the  month  of  September,  1860,  when  inquiries 
were  instituted  by  the  Plaintiffs,  in  connexion  with 
their  own  private  affairs,  they  became  aware  of  the 
existence  of  the  with  Shortly  after  such  discovery, 
Hugh  Ross  qnd  Joshua  Whittaher  Paynter  renounced 
probate,  and  letters  of  administration  with  the  will 
annexed  of  the  estate  and  effects  of  the  testatrix  were 
granted  to  the  Plaintiffs. 

The  property  to  which  the  testatrix,  Jane  Henderson, 
was  entitled  at  her  decease  was  exclusively  personal  es- 
tate, consisting  of  stock  and  shares  in  railway  companies, 
a  debenture  of  a  railway  company,  and  debts  due  and 
owing  to  her.  From  the  decease  of  the  testatrix  to 
the  date  of  the  letters  of  administration,  the  whole  of 
that  property  remained  unconverted,  and  in  its  actual 
state  of  investment,  and  no  one  received  any  part  of  the 
dividends  or  income  accruing  thereon. 

The  Plaintiffs  Charlotte  Henderson  ant}  Frances 
Henderson  had  never  been  married.  The  sole  Defend- 
ant was  Ann  Cress. 

The  questions  stated  for  the  opinion  of  the  Court 
were  as  follows : — 

1st.  Whether,  under  the  said  will  of  the  testatrix  Jane 
Henderson^  William  Henderson,  her  father,  became  en- 
titled to  the  testatrix's  residuary  estate  absolutely,  or 
only  to  a  ]if$  interest  therein  ? 

2nd.  }S  Wityiavi  Wayjlerson,  the  father,  was  not  abso- 
lutely 
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1861.  lutely  entitled  to  the  residuary  estate,  to  what  estates 
and  interests  in  the  residuary  estate  did  the  Plaintiffs, 
upon  his  decease,  become  entitled,  under  and  by  virtue 

Cross.        0f  the  will  of  the  testatrix  ? 

Mr.  Rodwell,  for  the  Plaintiff,  argued  that  there  was 
an  absolute  gift  to  the  testatrix's  father,  and  that  the 
superadded  gift  to  her  sisters  was  inconsistent  with  that 
interest  and  inoperative.  He  cited  Hughes  v.  Ellis(a); 
Ross  v.  Ross(b);  Watkins  v.  Williams  (c);  Constable 
v.  Bulled);  Doe  d.  Stevenson  v.  Glover  (e). 

Mr.  F.  C.  J.  Millar  for  the  Defendant  The  lather 
took  but  a  limited  interest  It  has  never  been  decided 
that  it  is  impossible  to  engraft  any  gift  on  an  absolute 
interest ;  the  whole  will  must  be  read  together,  and,  if 
necessary,  the  prior  gift  cut  down  by  the  latter,  so  as 
to  give  some  effect  to  both.  But  here  the  gift  is  not  abso- 
lute, except  as  to  that  which  the  father  thinks  it  right  to 
spend  during  his  life.  He  cited  Barton  v.  Barton  (f)  > 
Eade  v.  Eade  (g) ;  Surman  v.  Surman  (A) ;  Jarman  on 
Wills(i);  Scott  v.Josselyn(k);  In  re PedrottVs  WUI{1)\ 
In  re  Sanderson's  Trusts  (m). 

Tlie  Master  of  the  Rolul 

1  think  this  is  an  absolute  gift.  All  these  questions 
turn  upon  this :— whether  the  original  gift  is  a  gift  of  a 
life  estate  with  a  power  over  the  carpus  of  the  fund,  or 
whether  it  is  an  absolute  interest  which  is  attempted  to 
be  cut  down.     I  cannot  say  that  I  quite  concur  in  the 

observation 

(a)  20  Bern.  193.  (g)  5  Madd.  121. 

(b)  1  Jac.  Sf  W.  154.  (A)  5  Madd.  123. 

(c)  3  Mac.  if  Got.  622.  (t)    Vol.  1,  p.  298. 
(</)  3  De  Gex  Sf  Sm.  411.  (*)  26  Bern.  174. 
(e)  1  C.  B.  Rep.  448.  (/)  27  Ban.  583. 
CO  16  Sim.  552.  (m)  3  Kay  f  J.  497. 
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observation  which  was  cited  to  me  from  the  judgment  1861. 
of  Lord  Truro  (a),  that  the  rule  that  where  an  absolute 
interest  is  given,  a  condition  cannot  be  annexed  to  the 
gift  that  so  much  as  he  shall  not  dispose  of  shall  go 
over  to  another  person  "  savours  of  metaphysical  refine- 
ment rather  than  of  anything  substantive/'  The  rule 
of  the  Court  upon  that  subject  appears  to  me  to  be 
sound  enough,  and  very  serious  inconvenience  would 
arise,  if,  where  it  is  quite  clear  that  an  absolute  in- 
terest is  given  either  in  the  corpus  of  the  fund  or  in  a 
life  interest  in  it,  the  Court  should  allow  it  to  be  coupled 
with  a  condition  which  is  inconsistent  with  the  nature 
of  the  gift,  such  as,  for  instance,  an  interest  given  to 
A.  B.  in  fee,  with  a  direction  that  he  should  not  sell 
it  to  a  particular  person.  This  would  be  exceedingly 
inconvenient  and  extremely  difficult  to  carry  into  effect 
under  any  direction  that  the  Court  could  give. 

In  all  cases  of  precatory  trusts,  they  are  exactly  the 
same  thing  as  if  the  trust  were  expressed  in  so  many 
words,  because,  where  a  testator  requests  one  of  the  re- 
cipients of  his  bounty  to  deal  with  the  property  in  a 
particular  way,  this  Court  merely  treats  that  precatory 
trust  as  if  it  were  expressed  in  distinct  words  instead 
of  in  the  form  of  a  request  or  prayer  to  the  donee. 
So  if  a  testator  gives  "  all  my  property,  both  prin- 
cipal and  interest,  to  A.  B.,  and  at  his  death  to  C.  D." 
that  gives  A.  B.  only  a  life  interest,  and  at  his  death 
it  goes  over  to  C.  D.  But  if  he  had  stopped  without 
making  any  gift  over,  it  would  have  been  an  absolute 
interest ;  the  fact  of  the  gift  over,  upon  the  death  of 
A.  B.,  compels  the  Court  to  say,  that  the  true  con- 
struction of  such  a  bequest  is,  that  it  is  a  mere  bequest 

to 

(a)  3  Mac.  $  G,  629, 
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to  A.  B.t  for  life!  and  not  ah  absolute  bequest  to  hint. 
So  also  if  a  testator  gives  his  residue  to  A  *  B,  Add 
requests  A.  B.,  at  his  death,  to  leave  the  whole  of 
the  property  to  C«  J9.,  there  the  Court  treats  that  as 
a  precatory  ftust,  by  which  A*  B.  gets  an  estate 
for  life  with  remainder  to  C*  D.  absolutely.  There- 
fore all  those  cases,  in  my  opinion,  resolve  themselves 
into  this :  when  the  original  gift  is  a  gift  of  the  absolute 
interest  to  the  first  legatee  or  devisee  and  the  gift  over 
is  in  derogation  of  that  estate,  that  is  to  say,  if  it  cuts 
down  the  interest  to  a  limited  interest,  tben  the  gift  over 
is  perfectly  good  ;  but  if  it  does  not,  in  the  slightest  de- 
gree, cut  down  the  previous  interest,  but  leaves  the  pre- 
vious interest  to  remain  in  the  same  state  as  it  was  before, 
tben  the  gift  over  is  inconsistent  with  it,  and  is  one  which 
this  Court  cannot  enforce. 


The  cases  which  have  been  referred  to,  and  especially 
the  case  of  Watkim  v.  Williams  (a),  state  the  principle 
of  law  very  clearly  and  distinctly.  But  the  only  ques- 
tion here  is,  whether  it  is  an  absolute  interest  Or  not  ? 
Now  the  gift  here  is  of  all  the  testatrix's  property,  "  to 
her  dear  and  beloved  father:"  if  she  had  stopped  there, 
no  doubt  it  would  have  been  an  absolute  interest,  but  if 
she  had  gone  on  to  say, "  and  should  he  not  spend  it, 
to  be  equally  divided  at  his  death  between  my  two 
sisters,"  there  might  have  been  more  doubt  whether 
that  was  not  a  life  interest  with  a  gift  over  to  the  two 
sisters."  But  she  says  she  bequeaths  all  the  property 
that  she  is  possessed  of  to  her  father  "  to  spend  both 
principal  and  interest  or  any  part  of  it  during  bis 
lifetime/9  The  principal  and  interest  are  both  id  the 
same  situation.    Supposing  I  cot  the  gift  down  to  a  life 

interest 

(a)  3  Mae.  if  Gor.  62$. 
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interest  and  be  had  only  spent  half  of  the  income  of  the        1861. 

fund,  would  the  remaining  half  of  the  income  belong  to 

him  or  to  the  sisters  ?     It  is  clear  that  she  puts  them  in 

the  same  situation,  but  it  is  impossible  to  say  that  you 

could  do  more  than  cut  it  down  to  a  life  interest,  and  yet 

the  words  of  the  gift  over  are :  "  Should  my  dear  father 

not  spend  the  property  which  I  leave  in  trust,  it  to  be 

equally  divided  between  my  two  sisters."    The  property 

is  "  both  principal  and  interest/'  and  it  is  clear  that  the 

interest,  if  he  did  not  spend  a  portion  of  it,  would  not  go 

to  the  sisters,  because  it  could  not  be  made  less  than  a 

life  interest,  and  the  principal  must  be  put  in  the  same 

position. 

I  am  therefore  of  opinion,  that  the  whole  of  the  in- 
terest in  both  was  given  to  him  in  the  first  instance,  and 
that  this  is  merely  something  added  which  is  inconsis- 
tent with  that  gift,  and  which  this  Court  cannot  carry 
into  effect. 

The  case  of  In  re  Sanderson's  Trusts  (a),  was  very 
distinct,  because  the  property  there  was  given  to  trus- 
tees, in  trust,  to  apply  the  whole  or  any  part  of 
the  income  of  real  and  personal  estate  for  the  main- 
tenance and  comfort  of  a  person  of  weak  mind.  The 
legatee  was  entitled  to  everything  that  was  required  for 
his  comfort,  but  it  did  not  give  him  an  absolute  right  to 
have  the  whole  income  so  applied,  and  accordingly,  all 
the  income  of  the  real  and  personal  estate  not  so  dis- 
posed of  belonged  to  the  heir  at  law  and  residuary 
legatees. 

That  is  not  the  form  of  the  present  gift.  I  think  that, 
in  this  case,  an  absolute  interest  was  given  to  the  father, 
that  it  therefore  became  part  of  his  property  and  passed 
by  his  will. 

(a)  3  Xay  £  J.  497. 


222  CASES  IN  CHANCERY. 

1860. 


Nov.  19. 


GOVER  v.  DAV[S. 


A  testator  be-  HpHE  testator,  Robert  Parnham  (a  serjeant  in  the 
SfeTwife  his  ®w*  India  Company's  service)  died  at  Cawnpore 

pay,  ''clothing,  jD  April,  1846.  By  his  will,  dated  the  19th  of  June, 
moneys  that      1845,  he  bequeathed  as  follows : — 

due  or  may  "  3rdly,  to  my  loving  wife  Caroline  Parnham,  1  hereby 

become  due  to  bequeath  the  whole  of  my  pay,  balance  of  pay,  clothing, 

cease,  also  the  balance  of  clothing,  money  and  moneys  that  may  be 

whole  of  my  now  ^ue  QT  may  become  due  to  me  at  my  decease,  also 

property  and  J  J  #  7 

effect*,  that  is  the  whole  of  my  property  and  effects,  that  is  to  say,  my 
bo^ciothes,     ^ox,  clothes,  bedding  &c.  &c,  I  bequeath  to  my  wife 

bedding,  &c,    Caroline  Parnham.9' 

&c."    Held, 

that  the  whole 

residue  passed,      The  testator,  at  the  date  of  his  will,  and  at  his  de- 

vers?onafyain^"  cease»  was  entitled,  in  remainder,  under  the  will  of  Sir 
terest  in  the  John  Lawford  deceased,  to  one-eighth  share  of  the  pro- 
sale  and  con-  ceeds  of  the  sale  and  conversion  into  money  of  Sir  John 
version  of  a       Law  fords  residuary  real  and  personal  estate,  for  a  vested 

residuary  real  '  J  ■ 

and  personal  interest,  expectant  on  the  decease  of  Sir  John  Lawford9 s 
another  tea-  w'dow.  He  was,  in  like  manner,  entitled  in  remainder, 
tator.  under  the  will  of  William  Gover  Bridger,  to  one-six- 

teenth part  of  the  one-eighth  share  of  William  Gover 
Bridger  under  the  will  of  Sir  John  Lawford  of  the 
proceeds  of  the  same  residuary  real  and  personal  estate. 

The  widow  of  Sir  John  Lawford  died  in  1863,  and 
his  estate  was  then  realised  and  administered  in  this 
Court.  The  share  of  the  testator  had  been  paid  to  the 
Plaintiffs  as  the  administrators  in  this  country  of  the 
testator. 

The  bill  prayed  for  the  administration  of  Robert 

Parnham  s 
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Pamham's  estate,  and  that  it  might  be  declared 
whether  the  shares  of  Robert  Parnham  in  the  residuary 
estate  of  Sir  John  Lawford  were  comprised  in  and  be- 
queathed by  the  will  of  Robert  Parnham. 


1860. 


Mr*  Shebbeare  for  the  Plaintiffs,  the  administrators. 


Mr.  Selwyn  and  Mr.  Shebbeare,  jun.,  for  the  widow, 
argued,  that  the  reversionary  interest  passed  either 
under  the  word  "moneys"  or  by  the  expression  "  the  whole 
of  my  property  and  effects  ;"  In  re  KendalFs  Trusts  (a) ; 
Fisher  v.  Hepburn  (b)  ;  Kendall  v.  Kendall  (c) ;  Avison 
v.  Simpson  (d) ;  In  re  Ooodyar  («)• 


Mr.  Cole,  for  the  children  of  the  testator,  insisted, 
that  "  moneys"  would  not  include  the  reversionary  in* 
terest  in  an  unconverted  residue  of  real  and  persooal 
estate,  and,  secondly,  that  the  videlicet  restricted  the 
meaning  of  the  general  words  "  property  and  effects," 
and  limited  them  to  things  ejusdem  generis,  "  as  boxes, 
clothes,  bedding,  &c."  He  cited  Cooh  v.-  Oahley  (f ) ; 
Timewell  v.  Perhins  (g) ;  Lowe  v.  Thomas  {h) ;  Cowling 
v.  Cowling  (t) ;  Borto*  v.  Dunbar  (ft). 


The  Master  of  the  Rolls. 

I  think  that  this  is  an  absolute  gift*  The  cases  which 
Mr.  Cole  has  referred  to  confirm  me  in  the  view  I  have 
taken  of  cases  of  this  description,  and  which  I  have  acted 
upon  on  former  occasions,  and  is  laid  down  in  Lowe  v. 
Thomas  (h),  and  Cowling  v.  Cowling  (i),  with  respect  to 

what 


(a)  14  Beas.  608. 
(6)  14  Beav.  626. 

(c)  4  Rust.  360. 

(d)  John.  43. 

(e)  4  Jtir.  {N.  S.)  1243. 
(/)  1  P.  Wms.  302. 

VOL.  XXIX — II. 


(g)  2  Atk.  102. 

<A)  Kay,  369;  5  De  G.,  M. 
i  G.  315. 

(i)  26  Beav.  449. 

(fc)  29  L.  J.  (Chanc.)  572 ; 
30  L.  J.  (Chanc.)  8. 
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I860*  what  would  pass  under  the  word  "money."  They 
would  tend  to  shew,  that  by  the  first  words  used,  any 
stock  to  which  the  testator  was  entitled  would  not  have 
passed ;  I  am  disposed  to  think  that  is  so-  He  goes  on 
to  say,  "  also  the  whole  of  my  property  and  effects/9 
If  he  had  stopped  there,  there  could  be  no  question 
that  he  intended  to  give  to  his  wife  the  whole  of  his 
property  and  effects ;  but  he  is  supposed,  in  the  argu- 
ment, to.  limit  the  gift  of  "  the  whole  of  his  property 
and  effects"  to  his  wife,  by  adding  these  words  "  that  is 
to  say,  my  box,  clothes,  bedding,  &c.  &c."  Undoubtedly 
the  case  of  Txmewell  v.  Perkins,  to  which  Mr.  Cole 
refers,  is  very  important  for  the  purpose  of  shewing  that 
general  words  will  be  cut  down  to  articles  ejusdem 
generis,  not  merely  where  the  general  words  follow  the 
enumeration  of  the  articles,  but  when  they  precede  it, 
provided  it  appears  clearly  that  the  enumeration  of  the 
articles  is  intended  to  be  explanatory  of  the  general 
words,  and  not  merely  to  shew  the  extent  of  the  gift 

In  Tlmewell  v.  Perkins  (a),  the  testator  said,  I  give 
to  M.  T.  whatever  I  have  or  shall  have  at  my  death,  as 
plate,  jewels,  linen,  household  goods,  coach  and  horses," 
and  it  was  held,  that  goldsmiths'  notes  and  bank 
bills  did  not  pass,  for  though  the  words  "  whatever  I 
have,"  were  sufficient  to  pass  them,  yet  the  particular 
word,  "as  plate,  See."  confined  and  restricted  to  things  of 
the  same  nature.  But  that  is  a  very  different  case  from 
the  present,  where  a  testator  not  only  has  given  a  large 
number  of  minute  articles,  on  which  there  could  be 
no  question  whether  they  include  the  property  in 
question,  but  then  goes  on  to  say,  "  also  the  whole  of 
my  property  and  effects,  that  is  to  say,  my  box,  clothes, 
bedding,  &c."     I  think  the  subsequent  enumeration  was 

merely 

(a)  2  Atk.  102. 
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merely  intended  to  shew,  that  the  general  statement  was  I860, 
to  extend  to  and  include  them,  and  then  it  goes  on  with 
the  words,  if  properly  speaking  they  can  be  called  words, 
"  &c.  &c.»"  the  proper  interpretation  of  which  is  "  and 
all  other  things/9  If  he  had  written  that  out  it  would 
have  been, "  I  bequeath  to  my  wife  the  whole  of  my 
property  and  effects,  that  is  to  say,  my  box,  clothes,  bed- 
ding and  all  other  things,"  and  that  would  clearly  in- 
clude everything.  Whether  the  testator,  who  was  a  Ser- 
jeant in  the  army  and  had  only  property  about  him  to  the 
value  of  a  few  pounds,  was  aware,  at  that  time,  that  he 
was  the  possessor  of  2,000/.  or  3,000/.,  I  cannot  enter 
into,  that  is  not  the  question. 

I  am  of  opinion  that,  according  to  the  interpretation 
this  Court  must  put  on  this  will,  the  testator  intended 
to  pass  all  the  property  he  had,  and  that  the  words  are 
sufficiently  large  to  express  that  intention,  and  con- 
sequently, that  everything,  including  his  share  of  the 
estate  of  Sir  John  Lawfard,  passed  to  his  widow. 


Q2 
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•     I860, 


HEATH  v.  NUGENT. 


Dec.  7. 


fTIHE  teBtatrix,  by  her  will,  bequeathed  to  Mrs.  Nu- 
Mode  of  dia-     *X   ^m^  an  annu;ty  0f  joo/.  a  year  for  life,  provided  she 

deficient  ea-  continued  the  widow  of  Nicholas  Nugent.  The  testatrix 
there  weiTlife  a'8°  directed  her  trustees  to  invest,  in  the  funds  such  a 
annuities  and  sum  as  would  produce  400/.  a  year,  and  to  pay  the  divi- 
chareed™"  dends  thereof  to  Miss  Emily  Weston  for  life,  with  re- 
thereon.  mainder  to  her  children,  and  in  default,  as  to  one-fourth 

of  the  fund,  to  Emma  Blair  for  life,  and  one-fourth  to 
Miss  Johnson  for  life,  and  subject  thereto,  this  fund  was 
to  fall  into  the  residue.  She  also  directed  the  invest- 
ment in  the  funds  of  sufficient  to  produce  200/.  a  year, 
and  to  this  Frances  Maria  Armstrong  became  absolutely 
entitled.  All  these  bequests  were  charged  on  the  real 
estate  in  Ireland,  and  the  residue  of  the  personal  estate 
was  bequeathed,  charged  with  the  payment  of  the  lega- 
cies and  annuities. 

The  testatrix  died  in  1845,  but  the  sale  of  the  estates 
was  postponed,  until  1855,  in  consequence  of  the  dis- 
turbed state  of  Ireland. 

The  whole  fund  ultimately  available  for  the  pay- 
ment of  these  annuities,  and  of  the  arrears,  was 
11,070/.  10s.  £3  per  Cent.  Reduced  Annuities. 

It  was  said  that  the  fund  necessary  to  provide  the 
annual  sums  of  100/.,  400/.  and  200/.  a  year  was  23,333/. 
6s.  8rf.,  and  that  the  arrears  were  about  7,000/.,  so  that 
there  was  evidently  a  deficiency  of  the  estate  to  provide 
for  them. 

Miss 
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Miss  Weston  was  above  fifty  years  of  age,  and  had 
never  been  married. 

The  question  was  as  to  the  mode  of  providing  for  the 
arrears  and  future  payments. 

Mr.  Selwyn  and  Mr.  Pemberton,  for  the  Plaintiff,  the 
executor. 

Mr.  Follett  and  Mr.  Martineau  for  Mrs.  Nugent  and 
Miss  Weston*  As  to  the  corpus  being  liable,  cited 
Baker  v.  Baker  (a).  And  as  to  the  mode  of  division  of 
the  deficient  fund,  they  referred. to  Todd  v.  Bielby(b). 

Mr.  G.  L.  Russell  and  Mr.  Riddell,  for  Mrs.  Blair 
and  Miss  Johnson,  did  not  require  the  Court  to  make 
any  declaration  as  to  the  relative  shares  of  themselves 
and  Miss  Weston. 

Mr.  ii.  Palmer  and  Mr.  Schomberg  for  Mrs.  Arm- 
strong. 

Mr.  Lloyd  and  Mr.  Dickenson,  for  the  residuary 
legatee,  cited  Baker  v.  Baker  (c) ;  Wright  v.  CaU 
lender  (d). 


227 


1860. 

Heath 

v. 
Nugent. 


The  Master  of  the  Rolls. 

I  shall  assume  there  is  no  probability  of  there  being 
any  children  of  Miss  Weston,  and  then  I  am  of  opinion 
that  the  mode  in  which  the  deficient  fund  is  to  be  dis- 
tributed will  be  better  expressed  thus  : — 

Mrs.  Nugent  is  entitled  to  the  value  of  a  life  annuity 

of 

(a)  20  Bern.  548;  7  Be  G.,         (6)  27  Bean.  353. 
M.  Sf  G.  681 ;  6  H.  qf  L.  Cat.         (c)  6  H.  qfL.  Cat.  616. 
616.  (</)  2  De  G.,  M.  if  G.  652. 
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1860.        of  100/.  a  year,  secured  in  the  funds,  and  also  to  the 
v^v^/      arrears — (call  this  X). 

Heath 
«. 

Nugent.  Miss  Weston,  Miss  Blair  and  Miss  Johnson  are  to- 

gether entitled  to  the  value  of  a  life  annuity  of  400/. 
during  the  period  the  same  is  payable  under  the  will, 
and  also  to  the  arrears — (call  this  Y). 

Then  Mrs.  Armstrong  is  entitled  to  the  value  of  6,666/. 
18*.  Ad.  consols  (the  amount  necessary  to  produce  200/. 
a  year),  and  also  to  the  arrears  of  her  annuity— (call 
this  Z). 


Then,  after  payment  of  the  costs,  the  residue  of  the 
1 1,070/.  10*.  £3  per  Cents,  will  be  divided  between  them 
in  the  proportions  of  X,  Y  and  Z. 

The  calculations  of  the  values,  and  of  the  arrears, 
must  all  be  made  as  at  the  time  of  payment  and  distri- 
bution. 
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1861. 


COOPER  v.  COOPER.  Jan-  10- 

Feb.  7. 

THE  testator  John  Cooper,  by  his  will,  dated  in  A  testator  de- 
August j  1844,  bequeathed  his  personal  estate  to  estate  to  tnmm 

three  trustees  u  upon  trust  to  apply  the  residue  in  such  tees,  on  trust  to 

rr  J  .  *ppty  the  nnti 

manner  as  they  should,  with  the  concurrence  of  his  wife,  towards  the 

consider  most   equitable  and   advantageous,   for  and  ]^n^{?"2iil- 
towards  the  maintenance,  education,  apprenticing,  bring-  dren  until  the 
ing  up  and  support  of  his  children,  until  the  youngest  Juamed 
of  them  should  have  attained  the  age  of  twenty-one  twenty-one, 
years;  then  upon  trust  to  pay,  share  and  divide,  or  trosttosell, 
transfer  and  assign,  the  then  residue  of  his  personal  a™* "  P*J> 
estate  unto  and  between  his  said  children  in  the  manner  divide"  the 
and  proportions  following,  that  is  to  say,  unto  his  son  (^J^^ha. 
William  one  fifth  part  thereof,  unto  his  son   Thomas  dren  in  manner 
one  other  fifth  part  thereof,  unto  his  daughter  Sarah  One-fiftli  tiT 

Ann  one  other  fifth  part  thereof,  and  unto  his  eldest  Wtiikm,  one- 

.  A  fifth  to  Tkomau 

son  John  Henry  the  residue  or  remaining  two  fifth  parts  one-fifth  to 
thereof."  SS^f^T^ 

fifths  to  John. 
Sarah  died  an 

infant.      Tf+hL 

And  the  testator  thereby  devised  his  real  estate  to  tnat  her  share 
the  same  trustees  upon  trust,  out  of  the  rents,  to  pay  was  vested  and 

his  widow  an  annuity  of  100/.  for  life.  represen- 

tatives. 

And  upon  further  trust  to  pay  and  apply  the  re- 
mainder of  the  rents,  issues  and  profits  of  the  real  estate, 
when  and  as  the  same  should  be  by  them  received,  in 
such  manner  as  they  should,  with  the  concurrence  of 
his  wife,  consider  most  equitable  and  advantageous,  for 
and  towards  the  better  maintenance,  education  and 
support  of  his  said  children,  until  the  youngest  of  them 
should  have  attained  the  age  of  twenty-one  years,  then 

upoi\ 
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upon  trust  "  to  sell  his  real  estate/'  and  after  paying  the 
incumbrances!  to  "pay,  share  and  divide"  the  residue  of 
the  moneys  arising  therefrom  unto  and  between  his 
said  children,  in  the  shares  and  proportions  following, 
that  is  to  say,  unto  his  son  William  one  fifth  part  there- 
of, unto  his  son  Thomas  one  other  fifth  part  thereof, 
unto  his  daughter  Sarah  Ann  one  other  fifth  part 
thereof,  and  unto  his  eldest  son  John  Henry  the  residue 
or  remaining  two  fifth  parts  thereof. 


And  he  "directed,  authorized  and  empowered  his 
trustees,  at  any  time  before  his  youngest  child  should 
attain  twenty- one,  to  raise  money,  by  way  of  mortgage, 
or  otherwise  to  charge  his  said  real  estate  with  the  pay- 
ment of  such  sum  or  sums  as  they  might  think  proper,  in 
case  bis  personal  estate  should  be,  by  them,  found  and 
declared  to  be  insufficient  to  enable  them  to  pay  the 
debts  and  legacies,  or  to  maintain,  educate  and  support 
his  said  children,  or  to  carry  into  effect  the  intention  of 
that  his  will" 

The  testator  died  shortly  after  the  date  of  his  will; 
his  personal  estate  was  insufficient  to  pay  his  debts, 
and  a  sum  was  raised  on  his  real  estate  to  pay  the  debts 
and  legacies. 

The  testator's  daughter  Sarah  Ann  died  in  November, 
1867,  an  infant  under  the  age  of  twenty-one,  and  with- 
out having  been  married.  The  testator's  youngest  son 
Thomas  attained  twenty-one  in  May,  1860.  Questions 
arose  as  to  the  rights  of  the  parties,  and  tbey  submitted 
this  special  case  for  the  opinion  of  the  Court,  as  to 
whether  Sarah  Ann  Cooper  took  a  vested  interest  in  the 
one-fifth  share  -of  the  testator's  real  estate,  or  the  produce 
thereof. 


Mr. 
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Mr.  Southgate,  for  the  Plaintiff,  the  heir  at  law,  1861. 
argued,  that  there  was  no  gift,  except  in  the  direction 
"  to  pay  and  divide"  at  twenty-one,  and  that  the  daughter 
not  having  attained  that  age,  the  share  intended  for  her 
if  she  attained  twenty-one  lapsed ;  Leeming  v.  Sher- 
ratt  (a) ;  Parker  v.  Sowerby  (b) ;  Lloyd  v.  Lloyd  (c) ; 
Jessopp  v.  Watson  (d). 

Mr.  A.  Smith,  for  the  next  of  kin  of  Sarah  Ann 
Cooper,  contended  that  the  share  vested  at  the  death, 
and  he  distinguished  this  from  the  cases  cited,  where 
the  attainment  of  twenty-one  was  part  of  the  description, 
and  be  relied  on  the  circumstance  that  here  the  gift  was 
to  persons  by  name,  and  not  to  a  class. 

Mr.  Southgate,  in  reply. 


The  Mastbb  of  the  Rolls. 

The  question  is,  whether  the  representatives  of  the  Feb.  7. 
daughter,  who  died  an  infant  and  unmarried,  are  en- 
titled to  her  share.  In  opposition  to  this  claim  the 
case  of  Leeming  v.  Sherratt(e)  is  cited.  His  Honor 
stated  the  facts  and  the  statement  of  the  judgment  (/), 
u  In  the  observation,  &c,"  and  proceeded : — 

The  distinction  between  that  case  and  the  present  is 
this: — in  that  case,  the  class  to  take  were  the  children 
who  had  attained  twenty -one ;  and  this  is  established 
by  the  circumstance,  that  the  division  of  the  residue  is 
not  to  take  effect  until  the  youngest  of  the  class  at- 
tained twenty-one,  and,  therefore,  the  class  was  to  be 

ascertained 

(a)  2  Hare,  14.  (d)  1  MyL  $  K.  666. 

(6)  1  Drew.  4<?8.  (e)  2  Hart,  14. 

(c)  3  Kay  $  J.  20.  (f)  Page  23. 
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ascertained  at  the  time.  In  this  case,  if  the  disposition 
of  the  residue  had  stopped  at  the  word  "children/1 
I  should  have  agreed  in  the  contention  that  the  case  of 
Leaning  v.  Sherratt  governed  it ;  but  the  testator  goes 
on  to  say,  that  William  is  to  have  one- fifth,  Thomas 
one-fifth,  Sarah  Ann  one-fifth,  and  John  Henry  two- 
fifths.  It  is  not,  therefore,  given  to  a  class,  but  on  the 
happening  of  a  particular  event,  the  residue  is  to  be 
divided  into  four  unequal  portions  and  given  to  four 
named  legatees.  If  it  had  been  a  gift  to  a  class,  as  to  the 
surviving  children,  the  three  who  survived  would  have 
taken  the  whole  :  but  this  they  cannot  do,  for  they  only 
take  the  share  allotted  to  them  by  the  testator;  and 
the  share  of  Sarah  Anne,  if  not  vested  in  her,  does  not 
go  to  the  remaining  devisees,  but  is  undisposed  of  by 
the  will. 


I  consider  that  the  gift  of  the  residue,  on  the  youngest 
child  attaining  twenty-one,  is  to  four  specified  persons, 
and  that  the  circumstance  that  they  constitute  a  class, 
for  whose  maintenance  the  income  of  the  fund  was 
devoted  before  the  happening  of  the  event,  does  not 
convert  them  into  a  fresh  and  distinct  class. 


I  look  at  the  gift  in  this  point  of  view : — If,  instead 
of  dividing  the  residue  among  his  children,  he  had 
directed  that  on  the  youngest  of  his  children  attaining 
twenty-one,  the  residue  should  be  divided  among  the 
children  of  A.  B.  (a  stranger)  in  the  following  shares 
and  proportions,  that  is  to  say, —  William  one-fifth,  &c, 
according  to  the  terms  of  the  will,  no  one  could,  I  think, 
have  doubted  that  the  shares  would  be  vested,  and  that 
the  representatives  of  one  who  died  before  the  period  of 
distribution  would  be  entitled.  I  think  it  makes  no 
difference  in  this  respect,  that  the  four  named  legatees, 
among  whom  the  fund  is  to  be  divided,  are  the  testator's 

own 
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own  children,  and  members  of  a  class,  for  all  of  whom        1861. 
he  bad  previously  provided  maintenance. 

I  am  of  opinion,  therefore,  that  the  one-fifth  share 
was  vested  in  Sarah  Anne,  and  that  it  passed  to  her 
representatives,  and  I  will  answer  the  case  accordingly. 


EDMUNDS  v.  FESSEY. 

Feb.  8,  9. 

fTlHE  testator,  by  his  will,  dated  in  March,  1859,  A  testator  he- 
A  gave  to  each  of  the  sons  and  daughters  of  his  late  JlSece  to  each 
cousin  living  at  his  (the  testator's)  death,  a  legacy  of  °f thf  9oa%  and 

daughters  of 
100/.  a-piece.  his  deceased 

cousin.    The 
cousin  had  two 

The  testator  died  two  days  after  the  date  of  his  will,    legitimate  sons 

and  one  illegi- 
timate son  and 

There  were  living,  at  the  testator's  death,  three  sons  one  illegiti- 
and   one   daughter  of   the  testator's    cousin    Thomas  #e^  tDat  the 
Holyoahe,  namely,    Mary  Ann  Smith,  and    Thomas  jH^jjj^0 
Holyoahe  Smith  (who  were  illegitimate,  having  been  entitled  to  a 
born   before   Thomas  Holyoahe  s  marriage  with   their  JjSlme  Hie- 
mother),  and  Francis  Holyoahe  and  George  Lyttleton  gitimate  son 
Holyoahe,  who  were  born  after  such  marriage. 

Mary  Ann  Smith  and  Thomas  Holyoahe  Smith 
claimed  to  be  entitled  to  legacies  of  100/.  each,  under 
the  will  of  the  testator,  but  such  claim  was  resisted 
by  the  residuary  legatees,  on  the  ground  that  they  were 
illegitimate. 

Mr.  Z.  Field,  for  the  executors. 

Mr.  Kehewich,  for  the  illegitimate  children.  The 
gift  being  to  the   children  of  a  deceased  person,  the 

testator 


Ephunps 

V. 
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1861.  testator  must  have  known  that  they  had  all  the  reputa- 
tion of  being  the  children  of  Thomas  Holyoahe  and 
must  have  intended  to  include  them  all.    The  gift  is  not 

Pbssby.  to  a  class  but  a  separate  legacy  to  each,  of  "  100/. 
a-piece,"  so  that  the  difficulty  is  removed  of  including 
legitimate  and  illegitimate  children  in  one  class.  There 
was  no  legitimate  daughter  and  therefore  he  must  have 
intended  the  illegitimate  one,  and,  as  a  consequence, 
must  have  intended  to  include  the  illegitimate  son.  He 
cited  Leigh  v.  Byron  (a) ;  Gill  v.  Shelley  (b) ;  Tugwell  v. 
Scott  (c) ;  Jarman  on  Wills  (d). 

Mr.  Webb,  for  the  residuary  legatee.  The  gift  is  of  a 
legacy  to  each  of  a  class,  and  it  is  settled,  that  legitimate 
and  illegitimate  children  cannot  take  together  as  a  class 
under  the  same  description ;  Wilkinson  v.  Adam  (e) ; 
Swaine  v.  Kennerley  (/).  This  case  is  governed  by 
Hart  v.  Durant  (y). 


The  Master  of  the  Rolls. 

Feb.  9.  The  gift  is  *  to  each  of  the  sons  and  daughters  of  his 

late  cousin  TJiomas  Holyoahe." 

There  are  sufficient  persons  alive  to  satisfy  the  word 
"  sons/'  for  Thomas  Holyoahe  had  two  legitimate  sons. 
It  is  therefore  impossible  to  say,  that  illegitimate  sons 
are  let  in  by  these  words.  But  he  had  no  legitimate 
daughter,  and  I  do  not  see  how  it  is  possible  to  exclude 
the  illegitimate    daughter,  and   though    the  word   is 

"  daughters" 

(a)  1  Smale  Sf  Gif.  486.  (e)  1  Fes.  $  B.  468. 

(*)  2  Rust.  $  Myl.  336.  (/)  1  Vcs.$B.  469. 

(c)  24  Beav.  141.  (g)  3  Anst.  684. 
(<*)  Vol.  2, page  18$. 
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"  daughters"  in  the  plural,  it  does  not  alter  the  case.  It       1861. 
is  a  gift  to  the  legitimate  sons  and  to  the  only  daughter. 

I  was  desirous  to  see  if  I  could  not  introduce  the 
other  illegitimate  son,  by  considering  it  a  gift  to  a  class 
and  whether,  as  one  illegitimate  child  must  be  introduced, 
the  other  might  not  also  be  allowed  to  participate,  but 
I  find  I  cannot,  and  I  am  reduced  to  this  anomalous 
decision  and  admit  one  illegitimate  child  but  not  the 
other. 

If  there  had  been  only  one  legitimate  son  I  should 
have  admitted  the  illegitimate  son,  but  there  being  two 
legitimate  and  who  satisfy  the  word  "  sons,"  it  is  impos- 
sible to  say  that  the  illegitimate  son  can  take*  Therefore, 
the  result  is,  that  the  daughter  takes  but  the  illegitimate 
son  is  excluded.  I  have  no  doubt  of  the  intention  of 
the  testator  to  include  all,  bat  the  rule  of  interpretation 
is  too  strong,  it  ife  impossible  to  include  legitimate  and 
illegitimate  sons  together,  unless  the  latter  are  in  some 
way  distinctly  pointed  out. 
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1861. 


Re  MARY  WOOD'S  WILL. 

Feb.  9,  13. 

By  her  will,  T\^  her  w*"*  dated  id  1841,  the  testatrix  gave  her 
the  testatrix      A-F     residuary  estate  to  trustees  for  Heriry  Roper  and 

gave  her  re-  J  *        * 

sidue  to  H.  R.  nine  other  cousins,  "  in  equal  shares  and  proportions 
others  as  °*    tenants  in  common."      And  she    declared,    that  if 

tenants  in  Henry  Roper  should  die  in  her  lifetime,  her  trustees 
if  H.  K.'died,  should  stand  possessed  of  300/.,  part  of  the  residue, 
she  gave  300/.,  Upon  trust  for  his  children.     She  made  similar  decla- 

part  of  the  re-        .         .  *  i       *       i      *  *    .   ,        *.    i  • 

sidue,  to  his     rations  in  case  of  the  death  of  any  of  eight  of  the  other 

«U ITS'-  a      nine  cousins. 
n.  R.  died, 

and  the  tes- 

c^cil'gHng  ^y  a  c°dic>I>  made  in  1857,  the  testatrix,  after  re- 
his  children      ferring  to  the  will,  proceeded  thus : — "  And  whereas  the 

500/.  out  of  .,    __  __  *  .  .  .    .  .     ...  _ 

his  share  of      8aid  tienry  Roper  has  since  departed  this  life,  now  I 

the  residue,      <j0  hereby  declare  and  direct,  that  my  said  trustees  or 

and  she  con-  J  . 

firmed  her  will,  trustee  shall,  in  lieu  of  the  said  last-mentioned  sum  of 

anyT4^v°  300L>  8tand  and  be  P°S8eB8ed  of  the  8um  of  60W->  P*1* 
which  had        of  the  residue  of  the  said  trust  moneys  so  given  and  be- 

son^of  tnV**"  queathed  to  the  said  Henry  Roper,  as  aforesaid,  upon 

death  of  the  and  for  the  same  or  the  like  trusts  for  the  benefit  of  the 

Held,  that  children  of  the  said  Henry  Roper,  as  in  and  by  my  said 

there  was  an  wjj|  wag  expressed  and  declared  of  and  concerning  the 

intestacy  as  to  r  ° 

one-tenth  of  same  sum  of  300/.,"  &c,  &c.  "  And  I  confirm  my  said 
beyond  the  w'^  'n  a^  respects,  except  so  far  as  the  same  is  altered 
500/.  by  this  present  codicil,  and  also  except  as  to  any  legacy 

or  legacies  bequeathed  by  my  said  will  which  have  become 
lapsed  by  reason  of  the  death  of  the  person  or  persons 
to  whom  the  same  are  respectively  given/' 

The  testatrix  died  in  1858,  and  Henry  Taylor  and 
three  other  of  the  residuary  legatees  died  in  her  life- 
time, 
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time,  but  the  latter  three  after  the  date  of  the  codicil.        1861. 

By  this  petition,  the  trustees  and  executors  prayed  the      v^v^/ 

opinion  of  the  Court,  whether  the  testatrix  had  died  Mary  Wood's 

intestate  as  to  so  much  of  one-tenth  share  of  her  re-        Will. 

siduary  estate  bequeathed  to  Henry  Roper  as  remained 

after  deducting  the  sum  of  500/.  bequeathed  for  the 

benefit  of  his  children?    And  whether  the  same  did 

not  accordingly  belong  to  the  persons  entitled,  under  the 

Statutes  of  Distribution,  to  the  undisposed  of  personal 

estate  of  the  testatrix  ?    Or  whether  the  same  belonged, 

under  the  residuary  bequest  contained  in  the  will,  to 

the  six  residuary  legatees  who  had  survived  the  testatrix, 

in  equal  shares  ? 

A  similar  question  was  asked  as  to  the  other  three* 
tenths. 

Mr.  Lloyd  and  Mr.  Greenside  for  the  Petitioner. 

Mr.  R.  Palmer,  Mr.  Bonham  Carter  and  Mr.  Mathews 
for  the  Respondents. 

It  was  argued,  on  the  one  side,  that  as  the  codicil 
confirmed  the  will,  with  the  exception  of  the  lapsed 
legacies,  the  effect  of  the  two  instruments  was,  to  strike 
out  those  excepted  gifts  from  the  will  and  to  bequeath 
the  whole  residue  to  the  other  nine  residuary  legatees. 

On  the  other  hand,  it  was  said,  that  the  codicil  did 
not  profess  to  strike  out  the  lapsed  gifts,  for  it  gave 
sums  of  money  out  of  them,  by  way  of  substitution. 
But  that  even  if  it  did,  it  would  amount  merely  to  a  re- 
vocation of  the  gifts  of  one-tenth  of  the  residue,  without 
increasing  the  shares  of  the  other  legatees,  to  each  of 
whom  one-tenth  of  the  residue  only  was  given  by  the 

will; 
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1861.       will;    Cresswell  v.  Chesty  (a).    That  there  was,  there- 
v*-*jr      fore,  a  partial  intestacy,  which  enured  to  the  benefit  of 
Mary  Wood's  the  next  of  kin  of  the  testatrix. 

Will. 


The  Master  of  the  Rolls. 

Feb.  13.  The  question  is,  whether  there  is  an  intestacy  of  these 

shares  of  the  residue,  and  I  am  of  opinion  there  is,  and 
I  do  not  think  it  possible  to  read  the  will  in  any  other 
way.  Here  is  a  direction  that  the  residue  shall  be 
divided  between  ten  persons  as  tenants  in  common.  If 
one  died,  it  is  impossible  to  argue  that  his  share  would 
go  over  to  the  others ;  it  would  go  to  the  testatrix's  next 
of  kin,  as  a  matter  of  course.  Take  the  instance  of 
Henry  Roper.  She  says  in  her  codicil,  "  Whereas 
Henry  Roper  has  since  departed  this  life,"  &c.  &c. 

I  am  of  opinion  that  this  is  a  substitutionary  gift,  out 
of  bis  share  of  the  residue,  of  600Z.  to  his  children.  If 
one-tenth  of  the  residue  be  more  than  5002.  I  am  of 
opinion  that  the  extra  amount  is  not  disposed  of  by  the 
testatrix.  It  is  impossible  either  to  give  it  to  Henry 
Roper* 8  representatives,  or  to  say  that  there  is  any  gift 
by  survivorship  to  the  other  residuary  legatee. 

I  read  the  will  and  codicil  thus: — "I  give  the  residue 
to  ten  persons  equally,  but  Henry  being  dead,  out  of  iiis 
share  of  the  residue  his  eight  children  shall  have  500/. 

Whatever  remains  out  of  Henry  Roper's  tenth, 
beyond  5002.,  is  undisposed  of,  and  goes  to  the  next  of 
kin  of  the  testatrix.  The  same  rule  applies  to  the  other 
three- tenths. 

(a)  2  Eden,  123. 
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BARNET  v.  BARNET.  *»•«• 

Mar.  1. 

npHE  testator  Philip  Bar  net,  by  his  will,  dated  in  A  testator  cave 

A      August,  1851,  devised  and  bequeathed   his  real  ^"nd"^. 

and  personal  estate  to  trustees,  upon  trust  to  convert  jonal  estate  to 

,  .  i  i  .  .  i  i     /r  "'8  daughter 

and  invest,  and,  as  to  his  residuary  estate  and  ettects,  for  y^  an(j 
upon  trust  to  pay  the  income  to  his  daughter  Eliza,  afterwards  he 
the  wife  of  Henry  Barnet,  during  her  present  coverture,  trustees  to 
and  after  the  decease  of  her  said  husband,  if  she  should  ^J^y™^ 
survive  him, t€  upon  trust  to  pay,  transfer  and  divide  my  residuary  es- 
said  residuary  estate  and  the  said  stocks,  funds  and  se-  y8  children, 
curities  unto  and  between  Eliza  Barnet  and  the  rest  of  andt0  (bv  fu°- 

stitution)  the 

my  children,  that  is  to  say,  Ellen  Ellas,  Sophia  Elias,  issue  of  such  as 
George  Barnet  and  William  Barnet,  or  such  of  them  jV^ain MsTfife- 
my  said  five  children  as  shall  survive  me,  and  the  issue  time  leaving 
of  such  as  shall  have  died  in  my  lifetime  leaving  issue  at  ^decease.* 
my  decease,  in  equal  shares  and  proportions  (the  issue  of  He  subse- 
any  one  of  my  said  five  children  taking  only  a  fifth  share,  r{zed  his  trus- 
and  subject  to  the  authority  and  discretion  hereinafter  *f!es' ,n.  lhe!I 

J  J  discretion,  if 

given  to  my  trustees  or  trustee  with  reference  thereto),  they  should 
And  if  my  daughter  Eliza  Barnet  shall  die  in  her  bus-  IhemalVuiulf 
band's  lifetime  leaving  issue  [which  happened],  I  direct  their  shares  at 
that  the  same  stocks,  funds  and  securities  shall  be  divided  tween  attain- 
between  her  said  issue  and  my  other  children  or  their  ing  twenty-one 

.  .  and  thirty,  with 

issue,  in  manner  aforesaid.     But  if  any  or  either  of  my  power  of  main- 
said  children  shall  die  without   leaving  issue,  then   I  advancement 
direct  that  the  share  of  the  said  child  so  dying  of  the  in  the  mean- 

.  ,  while ;  but  he 
Said  directed  that 
the  shares  of 
female  issue  should  be  "  vested"  at  twenty -one.  Held,  that  the  shares  of  the  issue  vested 
on  the  death  of  the  daughter. 

A  testator  gave  his  real  and  personal  estate  to  his  daughter  FJiia  for  life,  with 
remainder  to  bis  other  children,  &c,  but  be  directed  that  no  division  of  the  property 
should  be  made  until  the  decease  of  bis  daughter  and  her  husband,  and  of  the  survivor 
of  them.     Held,  that  the  husband  took  no  interest  by  implication. 

VOL.  XXIX  -  II.  R 
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1861.  said  residuary  estate,  stocks,  funds  and  securities  shall 
be  paid,  transferred  and  divided  to  and  between  my 
said  other  children  and  the  issue  of  such  of  them  as 
may  be  then  dead,  such  issue  respectively  taking  only 
a  parent's  share." 

The  will  also  contained  the  following  clauses : — "And 
I  declare,  that  it  shall  be  lawful  for  my  trustees  or 
trustee  for  the  time  being  to  pay  over  to  such  of  the 
issue  of  my  said  five  children  dying  in  my  lifetime  as 
aforesaid,  who  shall  be  a  son  or  sons,  the  share  or  pro- 
portion of  the  said  residuary  estate  coming  to  him  or 
them  on  his  or  their  attaining  the  age  of  twenty-one 
years,  or  if  my  said  trustees  or  trustee  shall,  in  their  dis- 
cretion, see  fit,  at  any  time  between  that  age  and  on  his 
or  their  attaining  the  age  of  thirty  years.  But  the  share 
or  portion  coming  to  such  of  the  6aid  issue  as  shall  be  a 
daughter  or  daughters  I  direct  shall  be  vested  in  her  or 
them  at  the  age  of  twenty-one  years  or  day  or  days  of 
marriage,  which  shall  first  happen,  and  be  secured  by 
my  said  trustees  in  strict  settlement  for  the  benefit  of 
such  daughter  or  daughters  and  her  and  their  children. 
And  I  further  declarey  that  it  shall  be  lawful  for  my  said 
trustees  or  trustee,  during  the  minority  or  until  the  said 
age  of  thirty  years  of  any  person  to  whom  a  portion  of 
the  said  residuary  estate  is  hereby  given  or  for  the  pur- 
pose of  settlement  for  the  benefit  of  female  issue  as 
aforesaid,  to  invest  such  portion  in  such  stocks,  funds 
or  securities  as  hereinbefore  mentioned  and  which  they 
or  he  may  alter  or  vary  as  aforesaid,  and  to  apply  all  or 
any  part  of  the  interest,  dividends  or  annual  proceeds  of 
such  portion  in  or  towards  the  maintenance,  education 
and  support  of  such  minor,  or  for  the  benefit  of  such 
other  person,  respectively,  in  such  manner  as  my  said 
trustees  or  trustee  may  think  proper.     And  that  it  shall 

be 


Barnet 
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be  lawful  for  my  said  trustees  or  trustee  to  apply  for  or  to-        1861 . 

wards  the  advancement  in  the  world  or  otherwise  for  the 

benefit  of  any  such  person  as  aforesaid  all  or  any  part 

of  the  portion  given  to  or  intended  for  such  person  re-      Barmet. 

spectively." 

The  testator  made  a  codicil  to  his  will  dated  the  26th 
day  of  January,  1857,  and  so  far  as  is  material  was  as 
follows : — 

'  I  further  direct  that  no  division  of  the  property,  by 
my  said  will  bequeathed,  shall  be  made  until  the  decease 
of  my  daughter  Eliza  and  her  husband  Henry  Barnet, 
and  of  the  survivor  of  thein,  and  in  all  other  respects  I 
do  hereby  confirm  my  said  will." 

The  testator  died  on  the  2nd  of  February ,  1857. 

Eliza  Barnet  married  Henry  Barnet  in  1834,  and 
died  in  1868,  leaving  her  husband,  Henry  Barnet,  and 
one  child,  Philip  Barnet  (an  infant  of  about  ten  years 
of  age),  her  surviving. 

Questions  arose,  first,  whether  Henry  Barnet  was  by 
implication,  or  otherwise,  entitled  to  a  life  estate  in  the 
residue,  or  who  was  entitled  to  the  income  during  his 
life,  and,  secondly,  whether  the  gift  to  Philip  Barnet 
the  Plaintiff  beyond  twenty-one  (as  was  contended)  was 
too  remote. 

George  Barnet  was  the  heir  at  law,  and  he  and  his 
brothers  and  sisters  were  the  testator's  next  of  kin. 

Mr.  Selwyn  and  Mr.  Stiff*  Everett,  for  the  Plaintiff 
Philip  Barnet.  First,  the  husband  takes  no  interest 
by  implication  or  otherwise  ;  he  is  carefully  excluded 
by  the  will,  and  the  codicil  gives  him  nothing.    Secondly, 

r2  the 
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1861. 


Barnet 

v. 
Barnet. 


the  gift  to  the  issue  vests  at  the  testator's  death  ;  there 
is  a  discretive  power  as  to  the  payment  being  postponed 
until  thirty,  but  that  does  not  affect  the  vesting,  and  the 
intermediate  rents  and  profits  are  not  undisposed  of. 


The  gift  over  refers  to  a  failure  of  issue  of  each  child 
at  his  death. 

Mr.  Druce  for  George  and  William  Bar  net.  The 
gift  to  the  Plaintiff  is  too  remote,  there  is  no  gift, 
except  in  the  direction  to  "  pay,  transfer  and  divide/' 
and  that  does  not  necessarily  take  place  before  the  issue 
attains  thirty,  and  is  therefore  void.  The  direction  to 
pay,  in  the  second  part  of  the  will,  to  the  male  issue 
between  twenty  and  thirty,  refers  to  the  vesting,  as  is 
plain  from  the  next  direction  as  to  the  female  issue. 
The  testator  says  "  but"  the  shares  of  daughters  "  shall 
be  vested  "  at  twenty-one  or  marriage. 

Mr.  Freeling,  for  Henry  Barnet,  the  husband  of 
Eliza  Barnet,  argued,  that  there  was  a  gift  of  a  life 
estate  to  him  by  implication,  for  there  was  a  direction 
that  the  property  should  not  be  distributed  amongst  the 
legatees  (who  were  the  testator's  heir  and  next  of  kin) 
until  after  Henry  Barnet9 8  death,  and  there  being  no  dis- 
position of  the  intermediate  rents  and  profits,  the  infer- 
ence of  law  was,  that  the  testator  intended  Henry  Barnet 
to  enjoy  them  during  his  life ;  Roe  d.  Bendale  v.  Summer- 
set (a) ;  Bird  v.  Hunsdon  (J) ;  Cockshott  v.  Cockshott  (c); 
Blackwell  v.  Bull  (d) ;  and  see  Jarman  on  Wills  (e). 


The 


(a)  5  Birr.  2608. 
(6)  2  Swan.  342. 
(c)  2  Coll.  432. 


(d)  1  Keen,  176. 

(e)  Chap,  xvii. 
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The  Master  of  the  Rolls. 

This  is  a  question  as  to  the  effect  of  a  codicil  to  the 
will  of  the  testator.  The  will  gave  the  residuary  real 
and  personal  estate  to  the  testator's  daughter,  Eliza 
Barnet,  for  her  life,  and  after  the  decease,  &e. 


1861. 


Mar.  1. 


The  first  thing  to  be  considered  is  the  effect  of  this 
bequest.  I  think  that  this  was  a  rested  interest  in  the 
five  other  children,  and  in  the  issue  of  any  one  who  pre- 
viously died  leaving  issue,  who  were  to  be  substituted 
for  the  parent,  and  with  a  gift  over  to  the  others  in  the 
event  of  any  one  of  them  dying  without  issue  before  the 
period  of  distribution.  The  will  contains  a  clause  de- 
claring that  the  interests  of  the  issue  are  to  be  vested, 
as  to  sons,  at  thirty,  and  as  to  daughters,  at  twenty- 
one  or  marriage,  in  the  discretion  of  the  executor.  I 
think  that  this  means  only  vesting  in  possession,  and 
that  the  right  was  previously  vested  in  them  on  the 
death  of  the  tenant  for  life. 


The  codicil  is  in  these  words  :— -"  I  further  direct," 
Ac.  [see  ante,  page  241.] 

First,  it  is  contended  that  this  gives  an  estate,  by  im- 
plication, to  the  husband  of  Eliza  Barnet,  and  those 
cases  are  cited  which  determine  that  a  devise  to  the 
heir  of  the  testator,  after  the  death  of  A.,  gives  A.  a  life 
estate  in  the  land  (a);  but  the  principle  of  these  decisions 
is  this  : — As  the  heir  is  excluded  from  taking  until  A. 
dies,  unless  A.  takes,  nobody  can  take,  and  therefore 
it  is  held  that  A.  takes  by  implication,  but  the  rule 
is  otherwise  if  the  devise  be  to  a  stranger  after  the 
death  of  A. ;  in  that  case  A.  takes  nothing  by  impli- 
cation, 

(a)  See  1  Jarman  on  Wills,  445  (2nd  edit.) 
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186 1.       cation,  but  the  estate  goes  to  the  heir  at  law  during  the 
life  of  A. 

It  would  certainly  seem  that  it  would  be  difficult  to 
apply  this  principle  to  the  case  of  a  devise  to  one 
co-heir,  or  to  the  heir  and  others  after  the  death  of  A.t 
for  there  the  heir  is  not  excluded  during  the  life  of  A., 
and  yet  it  certainly  seems  as  if  it  had  been  so  decided 
in  Blackwell  v.  Bull  (a).  But  I  am  unable  to  see  how 
those  cases  apply  to  the  present  case :  here  is  a  gift  to 
Eliza  for  life,  and  after  her  death  to  the  testator's  five 
children  and  the  issue  of  such  as  are  dead.  If  the 
codicil  be  read  as  it  is  proposed  to  read  it,  all  that  it 
says  is,  that  these  interests  are  to  be  postponed  till  the 
death  of  the  survivor  of  Eliza  and  her  husband.  This 
is,  in  no  respect,  inconsistent  with  the  intention  that 
the  heir  shall  take  the  real  estate  in  the  interval  which 
may  elapse. 

The  will  also  must  be  considered  to  be  exceptional, 
this  is  established  by  the  case  of  King  v.  The  In- 
habitants of  Ringsttad  (6).  In  that  case  a  devise  was 
made  to  A.  of  an  estate  for  life,  and  then  that  estate, 
together  with  all  the  other  estates  of  the  testator,  were 
given  to  certain  persons  after  the  death  of  A.,  one  of 
whom  seems  to  have  been  the  heir  of  the  testator.  It 
was  held  that  this  gave  no  interest  to  A.  or  to  the  other 
devisees  in  the  second  estates,  during  the  life  of  A.,  but 
that  during  that  period  they  went  to  the  heir  of  the  tes- 
tator. 

No  doubt  in  many  cases,  from  the  context  of  the  whole 
will,  an  intention  may  be  discovered  to  give  an  estate  to 
a  person  to  whom  no  direct  devise  is  made,  and  such  is 
the  case  of  Cockshott  v.  Cockshott  (c) ;  but  that  does  not 

occur 

(a)  1  Keen,  176.  (c)  2  Coll.  432. 

(6)  9  B.Sf  C.  218. 
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occur  here,  and  I  am  clear  that  no  estate  arises  in  the  1861. 
husband  by  reason  of  this  direction  contained  in  the 
codicil.  At  the  same  time  I  do  not  think  that  the  effect 
of  the  codicil  is  to  revoke  the  will  in  this  respect,  or  to 
cause  an  interest  to  be  undisposed  of  between  the  death 
of  the  daughter  and  that  of  her  husband,  but  I  think 
that  the  words  of  the  codicil,  notwithstanding  the  simi- 
larity of  the  word  "  divide,"  used  in  both  cases,  means 
only  that  the  shares  are  not  to  be  vested  in  possession, 
and  the  land  actually  partitioned,  and  the  personal  estate 
portioned  out  amongst  the  persons  entitled,  until  the 
death  of  the  husband,  but  that  the  rights  and  interests  of 
all  persons  are  determined  and  settled  by  the  will  on  the 
death  of  the  daughter  Eliza,  whenever  that  event  occurs, 
and  I  will  make  a  declaration  to  that  effect. 

Decree. 

Declare  that  Henry  Barnet  does  not  take  any  interest  under  the 
will  and  codicil  of  the  testator,  and  that  the  trust  property  therein 
comprised  became  divisible  on  the  decease  of  the  testator's  daughter 
Eliza  Barnet  into  five  several  parts,  and  that  the  one-fifth  part  thereof 
to  which  the  Plaintiff  is  entitled  became  vested  in  him  at  the  death  of 
the  testator's  daughter  Eliza  Barnet,  and  that  the  remaining  four  fifth 
parts  thereof  are  divisible  equally  among  the  testator's  four  surviving 
children. 
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NORftlS  v.  CHAMBRES. 


I860, 
Dec.  17,  18. 

1861. 
Jan.  15. 

As  to  the  juris-  nHHIS  suit  was  instituted  by  Mr.  Anthony  Norris, 
c^Zfchl-  the   administrator  of  John   Sadleir,  to  recover 

40,000/.  alleged  to  have  been  advanced  by  him,  on 
behalf  of  the  Anglo  Prussian  Mining  Company  to- 
wards the  purchase  of  a  mine  in  Prussia,  and  claiming 
a  lien  on  the  mine  for  such  sum.  The  outline  of  the 
facts  which  raised  this  question  was  shortly  this : — 


Court  of  Chan 
eery  to  inter- 
fere in  ques- 
tions relating 
to  immovable 
property 
abroad. 

A  suit  be- 
tween parties 
residing  here 
to  enforce  a 
lien  on  im- 
movable pro- 
perty situate 
out  of  the 
jurisdiction 
requires  tbat 


John  Sadleir  was  one  of  the  founders  of  a  company 
called  "  The  Anglo  Prussian  Mining  Company?  the 
object  of  which  was,  to  buy  from  the  proprietors  and  to 
work  certain  mines  in  Prussia  called  "  The  Victoria 
Mine"  and  "  The  Maria  Anna  Mine."   Mr.  Sadleir  had 

some  snecial 

state  of  circum-  unbounded  influence  over  this  company,  be  was  the 
stances  should  chairman  of  it,  and  he  was  the  chairman  of  the  bank 

exist,  in  order       .  r_n 

to  enable  the     with  whom  the  account  of  the  company  was  kept.    The 
Court  to  give    reaj  or  nomjna|  owner  of  the  mines  in  Prussia,  and  with 

any  relief.  ' 

A  director     whom  the  company  dealt,  was  the  Defendant  Michael 
estoblUhe^in'   Simons,  and  he  was  to  be  a  shareholder  and  jointly 

interested  in  the  concern.  The  price  to  be  paid  for 
"  The  Victoria  Mine"  was  15,000/.  and  for  "  The  Maria 
Anna  Mine9'  120,000/.  40,000/.,  part  of  the  purchase- 
money,  was  paid  to  Michael  Simons  by  Sadleir  out  of 
his  own  moneys,  and  various  sums  had  also  been  paid 
to  Simons  as  contributions  towards  the  price  of  "  The 
Victoria  Mine"  either  by  Sadleir  or  by  persons  to 
mines  to  a  new  wh0m  he  had  advanced  money  for  that  purpose. 

company  with 
notice.    A  bill, 
by  the  repre- 
sentative of  the 

director,  to  establish  a  lien  on  the  estate  for  the  advances,  was  dismissed. 
Estates  of  inheritance  of  ajelo  de  te  do  not  escheat  to  the  Crown. 


England  to 
work  some 
Prussian 
mines,  had 
paid  a  large 
sum  towards 
the  purchase. 
The  vendor 
annulled  the 
contract,  and 
resold  the 


The 
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The  original  arrangement  failed,  and  finally,  on  the 
10th  of  February,  1866,  Mr.  Snell,  who  was  acting  as 
the  agent  of  Sadleir  and  the  rest  of  the  directors  of  the 
Anglo  Prussian  Mining  Company,  entered  into  a  fresh 
agreement  with  Simons,  by  which  the  former  articles 
were  cancelled.  The  Maria  Anna  Mine  or  the  prin- 
cipal part  of  it  was  agreed  to  be  sold  for  120,000/.,  and 
by  this  arrangement  credit  was  to  be  given  by  Michael 
Simons  for  the  40,000/.  which  had  been  already  paid  as 
part  of  the  price;  the  Victoria  Mine  was  to  be  given 
up  to  Michael  Simons,  without  any  return  of  the 
contributions  paid,  and  was  to  be  treated  as  being 
equivalent  to  15,000/.,  part  of  the  purchase-money. 
Information  of  this  contract  was  conveyed  to  Sadleir  by 
telegraph,  and  on  the  13th  of  the  same  month  be,  by 
telegraph  and  afterwards  by  letter,  duly  approved  and 
sanctioned  the  arrangement. 
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1860. 


On  the  17 tli  of  February,  1856,  Sadleir  committed 
suicide. 

The  Plaintiff,  Mr.  Norris,  represented  his  estate, 
having  obtained  from  the  Crown  the  grant  of  all  his 
goods  and  chattels,  which  had  become  forfeited  to  the 
Crown  by  reason  of  his  death  felo  de  se.  His  estate  of 
inheritance  did  not  pass  to  the  Crown  but  descended  to 
his  heir.  By  a  decree  of  this  Court  made  in  July,  1860, 
it  was  declared  that  the  real  estate  of  John  Sadleir  was 
liable  for  the  payment  of  his  debts,  and  for  that  purpose 
belonged  to  his  legal  personal  representatives,  so  that 
the  Plaintiff  represented  all  the  interest  of  the  deceased 
John  Sadleir,  both  in  real  and  personal  estate,  whether 
situate  here  or  abroad. 


The  death  of  John  Sadleir  interposed  an  insuperable 
obstacle  to  the  completion  of  the  new  arrangement ;  the 

instalments 
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1860.  instalments  due  according  to  the  contract  were  not  paid, 
and  the  property  would  have  been  lost,  but  the  Defend- 
ants, Chambres  and  Slatter,  called  a  meeting  of  the 
Chambreb.  conlpany  in  March,  1856,  and  organized  the  establish- 
ment of  a  new  company,  which  was  the  present  one,  and 
was  called  "  The  Maria  Anna  Steinbanh  Coal  and  Coke 
Company >"  They  then,  on  the  7th  of  May,  1856, 
entered  into  a  new  contract  with  Michael  Simons,  in 
which  they  took  and  received  credit  for  the  40,000/. 
paid  by  Sadleir,  reducing  the  price  of  that  mine  by  that 
amount,  and  still  further  reducing  it,  by  giving  up  to 
Michael  Simons  the  Victoria  mine  as  an  equivalent  for 
the  15,000/.  It  was,  in  fact,  an  arrangement  very 
similar  in  its  terms  to  that  entered  into  by  Snell  on 
behalf  of  Sadleir,  with  this  material  exception,  that  the 
new  company  got  the  benefit  of  Sadleir  s  money,  in 
part  payment  of  the  cost  of  the  mine  conveyed  to  them. 
The  contract  was  duly  executed,  it  annulled  the  contract 
with  Sadleir,  and  it  took  the  benefit  of  the  money  paid 
by  him.  Two  documents  were  executed,  one  of  them 
conveyed  the  mine,  and  by  the  other  the  purchasers 
indemnified  Simons  against  all  claims  that  might  be 
made  against  him  on  account  of  the  estate  of  John 
Sadleir. 

In  order  to  enable  him  to  carry  this  agreement  into 
effect,  Simons  commenced  proceedings  against  the 
Plaintiff  and  the  heir  at  law. of  John  Sadleir  in  the 
Prussian  Court  at  Dusseldorf,  to  annul  the  contract 
with  Sadleir,  on  the  ground  of  its  nonperformance  by 
him,  and  that  Court  made  a  decree  to  that  effect,  and 
also  made  a  decree  in  favor  of  the  present  Plaintiff  that 
Simons  should  repay  to  the  Plaintiff  the  40,000/.,  which 
he  had  obtained  from  John  Sadleir.  From  this  decree 
Michael  Simons  appealed,  and  thus  the  matter  stood 
for  the  present  in  Prussia. 

On 
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On  the  8th  of  September,  1857,  the  Plaintiff  filed  his  I860, 
bill  against  Chambres,  Skitter,  Simons,  some  other 
formal  parties,  and  against  the  second  company 
(limited),  and  the  heir  of  Sadleir.  The  Plaintiff  thereby  Chambres. 
insisted  that  Michael  Simons,  so  far  as  the  mine  was 
purchased  or  worked  by  money  advanced  by  John 
Sadleir,  became  a  trustee  for  him  to  that  amount,  and 
that  the  Defendants  Chambres  and  Slatter,  at  the  time 
of  their  purchase  from  Simons,  had  notice  of  Plaintiff's 
interest  in  the  mine,  and  purchased  it  subject  thereto, 
and  that  they  and  the  Maria  Anna  and  Steinbanh  Coal 
and  Coke  Company,  and  the  Defendants  OiUman, 
Rhodes,  Gorton  and  Ourney,  ought  to  account  for  the 
moneys  paid  by  John  Sadleir,  and  also  for  his  share  in 
the  Victoria  mine,  for  which  monies  and  share  the 
Defendants  had  received  credit  in  their  purchase  from 
Simons.  And  the  Plaintiff  submitted  that  his  claims 
ought  to  be  satisfied  by  a  sale  of  the  colliery. 

The  bill  prayed  : — 1.  A  declaration  that  Michael 
Simons,  so  far  as  the  said  colliery  was  purchased  or 
worked  by  him  with  or  by  means  of  the  money  of  John 
Sadleir,  became  a  trustee  for  him,  to  the  extent  of  such 
advances;  and  that  the  Plaintiff  had  a  lien  on  the 
colliery  for  the  amount. 

2.  That  an  account  might  be  taken  of  what  was  due 
to  the  Plaintiff  for  principal  and  interest  in  respect  of 
the  moneys  paid  and  advanced  by  John  Sadleir  for  the 
purpose  aforesaid,  and  that  the  interests  in  the  said 
joint  speculation  of  Sadleir,  Oillman,  Rhodes,  Wilkin- 
son, Gurney,  Stevens,  Gorton,  Simons  and  Koppel 
Simons  might  be  wound  up  and  adjusted. 

3.  That  the  Defendants  might  be  declared  to  have 
purchased  subject  to  the  Plaintiff's  lien,  and  to  be 
trustees  for  him,  and  that  they  might  pay  the  amount 

due 
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I860.  due  to  the  Plaintiff,  or  in  default,  that  the  colliery  might 
be  sold  and  the  produce  applied  in  payment,  and  for  a 
receiver  and  injunction. 


Nonius 


v. 
Chambrbs. 


The  Defendant  Simons,  being  a  foreigner  resident  out 
of  the  jurisdiction,  had  not  appeared,  and  no  steps  had 
been  taken  to  have  the  bill  taken  pro  confessp  against 
him. 

The  cause  now  came  on  for  hearing. 

Mr.  Bagshawe  and  Mr.  Hardy,  for  the  Plaintiff. 
Wythe*  v.  Lee  (a) ;  Penn  v.  Lord  Baltimore  (4) ;  Toller 
v.  Carteret  (c) ;  Houlditch  v.  The  Marquis  of  Done- 
gall  (d);  Arglasse  v.  Muschamp{e)\  Barber  v.  Bar* 
ber  (/) ;  Prole  v.  Soady  (j) ;  Story's  Conflict  (A). 

Mr.  Lloyd  and  Mr.  F.  Riddell,  for  the  heir  at  law  of 
John  Sadleir. 

Mr.  Selwyn  and  Mr.  Eddis,  for  Cliambres,  Slatter 
and  the  Maria  Anna  Steinbank  Company. 

Mr.  R.  Palmer,  Mr.  H.  Stevens  and  Mr.  Fottett,  for 

other  parties. 

Mr.  Bagshawe  in  reply. 


The  Master  of  the  Rolls. 

1861. 

Jon.  15.  This  is  a  suit  instituted  by  the  legal  personal  repre- 

sentatives of  the  late  John  Sadleir,  for  the  purpose  of 
establishing  a  lien  on  a  mine  in  Prussia  called  "  The 

Maria 

(a)  3  Drew.  396.  («)  1  Vcrn.  75. 

(6)  1  Ven.  ten.  444.  (/)  29  L.  J.  (Chanc.)  49. 

(c)  2  Fern.  494.  (g)  29  L.  J.  (Chanc.)  721. 

(d)  2  CL  4  Fin.  470 ;  8  Bli.  (h)  Page  791,  teet.  544. 
301. 
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Maria  Anna  and  Sleinbank  Colliery,"  which  has  been  1861. 

purchased  by  the  Defendants  Chambres  and  Slatter,  as  <^*^~ 

trustees  fur  "  The  Maria  Anna  and  Steinbank  Coal  and  v 

Coke  Company,'*  from  the  Defendant  Michael  Simons.  Chamee!. 

The  bill  prays,  in  the  first  place,  a  decree  against 
Michael  Simons,  which  would  be  a  matter  of  course  if 
be  were  before  the  Court,  but,  though  made  a  party,  be 
has  not  appeared,  and  no  steps  have  been  taken  to  take 
the  bill  pro  confesso  against  him,  and  therefore  no 
decree  can  be  made  against  him  at  present,  at  least  in 
this  suit.  The  bill  then  prays  an  account  of  what  is  due 
to  the  Plaintiff,  as  the  representative  of  John  SadUir, 
for  the  moneys  advanced  by  SadUir  in  paying  part  of 
the  price  of  the  mine,  and  also  for  the  further  sums  ex- 
pended by  him  in  working  the  mine,  of  which  it  is 
alleged  the  Defendants  have  had  or  now  have  the 
benefit  It  then  prays  that  the  Defendants  Chambres 
and  Slatter  and  the  Maria  Anna  Company  may  be 
declared  to  have  bought  this  mine  subject  to  the  interest 
of  the  Plaintiff  in  it ;  and  that  they  may  be  ordered  to 
pay  the  amount  to  be  found  due  to  John  SadUir,  or  bis 
estate,  upon  taking  this  account;  or  in  the  alternative, 
that  the  shares  in  the  mine  to  which  John  SadUir  would 
have  been  entitled  may  be  ascertained,  and  the  value  of 
them  at  the  rate  of  fifty  shillings  per  share,  with  interest  - 
thereon,  may  be  paid  to  the  Plaintiff  by  the  Maria  Anna 
Company.  The  bill  lastly  prays  for  the  appointment  of 
a  receiver  of  the  mine. 

In  order  to  consider  the  right  to  relief  which  the 
Plaintiff  has,  it  is  desirable,  in  the  first  place,  to  clear 
away  one  point  on  which  the  Plaintiff  relied,  though  not 
principally  but  only  collaterally  and  in  the  alternative, 
hi  case  he  should  not  Bucceed  in  the  rest  of  his  case, 
and  this  point  is  that  which  is  referred  to  in  the  second 

paragraph 
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paragraph  of  the  prayer  of  the  bill,  which  prays  that 
the  interest  of  Sadleir  and  of  all  others  in  this  specula- 
tion may  be  wound  up  and  adjusted.  This  means, 
either  that  an  account  may  be  taken  of  what  is  due 
from  or  to  the  Anglo- Prussian  Company  to  or  from  the 
Maria  Anna  Company,  or  that  the  affairs  of  the  Anglo- 
Prussian  Mining  Company  may  be  wound  up,  and  the 
rights  of  the  various  shareholders  adjusted  as  between 
themselves.  But,  in  my  opinion,  this  bill  cannot  be 
sustained  in  either  of  those  characters.  If  it  be  con* 
sidered  as  a  suit  to  adjust  the  claims  between  the  two 
companies,  it  is  not,  and  indeed,  consistently  with  the 
main  object  of  this  suit,  could  not  have  been  rightly 
constituted  for  that  purpose.  The  old  company  is  the 
Anglo-Prussian  Mining  Company,  this  company  is  not 
made  a  party  to  this  suit,  nor  is  this  bill  filed  by  or  on 
behalf  of  any  of  the  shareholders  in  that  company  in 
that  character.  It  is  a  suit  to  enforce  a  personal 
demand  of  the  Plaintiff  against  the  new  company,  and 
to  have  a  lien  declared  on  the  property  of  the  new  com- 
pany. Neither  can  this  suit  be  treated  as  one  insti- 
tuted to  wind  up  the  affairs  of  the  old  company,  the 
Anglo-Prussian  Mining  Company.  In  a  suit  for  that 
purpose,  the  new  company,  the  Maria  Anna  Company, 
would  have  no  interest,  and  could  not  properly  be  made 
a  party  to  it.  So,  in  like  manner,  in  a  suit  for  that  ob- 
ject, Chambres  and  Slatter  ought  not  to  be  here,  and 
the  affairs  and  transactions  of  the  new  company  are 
wholly  foreign  to  the  concerns  of  the  old  company  and 
the  adjustment  of  the  claims  and  liabilities  of  its  share- 
holders. Neither  is  this  suit  instituted  by  or  on  behalf 
of  the  Anglo-Prussian  Company,  insisting  that  the  new 
company  is  but  the  same  company  under  a  new  name  and 
claiming  for  the  shareholders  of  the  old  company  all 
the  benefits  and  advantages  obtained  by  the  new  com- 
pany. 

It 
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It  is  (to  state  it  again)  a  suit  by  the  Plaintiff  to  1861. 
enforce  a  personal  demand  or  to  obtain  the  declaration  of 
a  lien  on  the  property  of  the  new  company  and  on  the 
purchase  made  by  the  two  gentlemen  who  acted  as  their 
trustees,  and  it  is  in  this  light  alone  that  it  can  be  pro- 
perly regarded  and  considered.  So  regarding  it,  it  is  a 
suit  by  a  Plaintiff,  residing  in  England,  against  Defend- 
ants, also  residing  here,  to  enforce  a  lien  on  immoveable 
property  of  the  Defendants  situate  out  of  the  jurisdic- 
tion of  this  Court.  The  bare  statement  of  such  a 
proposition  requires  that  some  special  state  of  circum- 
stances should  exist  in  order  to  enable  the  Court  to  give 
any  relief  of  this  description.  I  am  referred  in  support 
of  this  demand  to  the  case  of  Penn  v.  Baltimore  (a), 
and  that  class  of  cases  which  establishes  that  when  a 
Plaintiff  in  England  has  an  equitable  money  demand 
against  a  Defendant  also  residing  here,  this  demand  will 
be  enforced  by  the  Courts  here,  not  merely  against  the 
Defendant  personally,  but,  if  the  circumstances  of  the 
contract  or  dealings  between  the  parties  justify  it,  by  the 
declaration  of  a  lien  against  the  real  property  of  that 
Defendant  out  of  the  jurisdiction  of  the  Court,  and 
even,  in  some  cases,  by  the  appointment  of  a  Receiver. 
Those  cases  have  certainly,  as  Mr.  Justice  Story  ob- 
serves (6),  gone  to  the  full  extent  of  the  assertion  of  juris- 
diction of  this  Court,  and  they  are  always  encumbered 
with  this  difficulty:— that  the  declaration  of  this  decree 
may  be  a  mere  brutum  fulmen,  incapable  of  being  prac- 
tically enforced  against  the  Defendant.  Still,  if  the 
Plaintiff  is  entitled  to  it;  this  Court  must  give  him  the 
decree,  as  he  asks  for  it,  and  then  leave  him  to  make  it 
available  or  not,  as  he  can,  in  a  foreign  country. 

I  am  not  disposed  however  to  go  a  step  further  than 

those 
(o)  1  Vet.  ten.  444.  (6)  Story'*  Conflict,  791  {2nd  edit) 
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1861.  those  cases  warrant  and  demand.  On  examining  them, 
I  find  that  in  all  of  them  a  privity  existed  between  the 
Plaintiff  and  Defendant;  they  had  entered  into  some 
Chambrbs.  contract  or  some  personal  obligation  had  been  incurred 
moving  directly  from  the  one  to  the  other.  In  this 
case,  I  cannot  find  that  anything  of  that  sort  exists. 
Neither  Sadleir  nor  the  Plaintiff  had  entered  into  any 
contract  with  the  Maria  Anna  Company ,  or  with  the 
Defendants  Chambres  and  Slatter. 

To  examine  this  point  more  closely,  I  will  treat  the 
case  as  if  John  Sadleir  were  the  Plaintiff,  and  suing  the 
Defendants  and  seeking  against  them  the  relief  prayed 
by  this  bill.  In  doing  so,  I  will,  in  the  first  place,  con- 
sider how  the  case  would  stand  if  the  Maria  Anna 
Company  were  a  perfectly  new  and  distinct  company 
from  that  in  which  John  Sadleir  was  a  shareholder,  and 
in  the  next  place,  I  will  treat  it  as  if  it  were  merely  a 
continuation  of  the  old  company  under  a  new  name. 
If  the  former  be  supposed,  then  the  case  made  by  him 
would  be  this : — John  Sadleir  agrees  with  Michael 
Simons,  a  Prussian,  resident  in  Prussia,  to  buy  from  him 
an  estate  in  that  country,  and  pays  him  part  of  the 
purchase-money.  Simons  having  received  this  money 
repudiates  the  contract,  and  sells  the  estate  to  a  stranger. 
That  constitutes  no  personal  demand  which  Sadleir 
could  enforce  in  this  country  against  that  stranger. 
There  is  no  contract  between  them,  there  are  no  mutual 
rights,  and  there  is  no  obligation  moving  directly  from 
one  to  the  other.  I  am  told  that  according  to  late  de- 
cisions, and  according  to  the  law  of  England,  if  a  man 
sell  an  estate  to  J3.  and  receive  part  of  the  purchase- 
money,  and  then  repudiate  the  contract  and  sell  the 
estate  to  C,  who  has  notice  of  the  first  contract  and 
of  the  payment  of  part  of  the  purchase-money  by  J3., 
B.  shall,  in  that  case,  have  a  lien  on  the  estate  in  the 

hands 
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hands  of  C,  For  the  money  paid  to  the  original  owner. 
But  assume  this  to  be  so,  this  is  purely  a  lex  loci  which 
attaches  to  persons  resident  here  and  dealing  with  land 
in  England.  If  this  be  not  the  law  of  Prussia,  I  cannot 
make  it  so,  because  two  out  of  the  three  parties  dealing 
with  the  estate  are  Englishmen,  and  I  have  no  evidence 
before  me  that  this  is  the  Prussian  law  on  this  subject, 
and  if  it  be  so,  the  Prussian  courts  of  justice  are  the  pro- 
per tribunals  to  enforce  thesfe  rights.  If  the  owner  of  an 
estate  in  Prussia  mortgage  that  estate  to  an  Englishman, 
it  is  new  to  me,  that  the  Courts  of  Equity  in  this  country 
will  administer,  as  between  those  persons,  the  law  ob- 
taining in  England  with  relation  to  mortgages,  and  fore- 
close or  direct  a  sale  of  the  Prussian  estate,  if  payment 
be  not  made  of  the  amount  due. 


1861. 

NoRRIS 
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But  even,  in  so  stating  the  case  as  a  case  of  mortgage, 
I  put  it  too  favorably  for  the  Plaintiff,  for  in  that  case, 
there  would  be  a  privity  and  personal  contract  between 
the  parties,  which  here  there  is  not.  The  facts  of  the 
case  either  constitute  a  valid  hypothecation  on  the  mine 
of  the  Defendants  in  Prussia  in  favor  of  the  Plaintiff, 
or  they  do  not.  If  they  do,  it  is  in  Prussia,  and  the 
Courts  of  Law  in  that  country,  that  this  hypothecation 
is  to  be  enforced  ;  if  they  do  not,  I  cannot  make  that  a 
charge  on  immoveable  property  in  Prussia  which  the 
law  of  Prussia  treats  as  being  no  charge  upon  or  hy- 
pothecation of  the  land  itself. 


In  the  cases  cited,  the  equity  between  the  parties  was 
complete,  the  Plaintiff  was  entitled  to  a  decree  to  compel 
the  Defendant  personally  to  pay  him  a  sum  of  money. 
The  declaration  of  lien  and  the  appointment  of  a  re- 
ceiver, which  followed,  were  only  to  enforce  more  com- 
pletely a  decree  which  the  Plaintiff  had  obtained  for 
payment  against  the  Defendant,  and  which  might  be 

vol.  xxix — 11.  s  enforced 
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1861.  enforced  against  the  person  or  property  of  the  Defend- 
ants here.  But  in  this  case,  the  very  foundation  is 
wanting,  for  independently  of  the  lien  which  this  Court 
Chambres.  is  asked  to  declare,  if  needed,  aud  which  it  is  not  asked 
to  create,  there  is  no  equity  between  the  parties;  here  the 
Plaintiff  is  entitled  to  no  decree  against  the  Defendants 
for  payment  of  any  sum  of  money,  nor  is  any  such 
claimed,  but  the  equity  and  relief  sought  begin  and  end 
with  a  prayer  to  make  a  certain  transaction  between 

r 

other  persons,  one  of  whom  is  a  stranger  to  the  Plain- 
tiff, an  interest  in  an  estate  in  Prussia,  belonging  to  that 
stranger,  and  this  independently  of  all  personal  equities 
attaching  upon  him.  1  never  heard  of  any  such  case, 
and  I  will  not  be  the  first  Judge  to  create  such  a  pre- 
cedent, which  if  adopted,  for  ought  I  see,  would  go  to 
assert  a  right  in  the  Courts  here  to  determine  questions 
between  foreigners,  relating  exclusively  to  immoveable 
property  in  their  own  country. 

The  case  of  Michael  Simons  is  quite  distinct  from  this, 
as  against  him,  if  he  were  before  the  Court,  the  Plain- 
tiff might  be  entitled  to  a  personal  decree.  A  clear 
privity  exists  between  them  in  respect  of  the  dealings 
between  Michael  Simons  and  Sadleir,  and  it  might  well 
be,  that  the  Court  having  made  a  decree  against  Simons 
for  repayment  of  the  amount  due  from  him  to  Sadleir, 
might  further  declare  that  a  lien,  to  the  extent  of  the 
amount  due  to  the  Plaintiff,  attached  on  the  immoveable 
property  of  Simons  in  Prussia,  so  far  as  that  property 
had  been  obtained  solely  by  virtue  of  the  dealings  with 
Sadleir,  but  this  is  not  the  case  of  the  Plaintiff  against 
the  Defendants  Chambres  and  Slatter  and  the  Maria 
Anna  Company.  The  two  cases  must  be  kept  quite 
distinct  from  each  other. 

If  I  take  the  second  branch  of  the  alternative  I  have 

suggested, 


NoRRIS 

V. 
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suggested,  and  if  I  consider  the  Maria  Anna  Company  1861. 
as  being  in  fact  the  Anglo  Prussian  Company  under  a 
new  name,  and  if  I  treat  the  two  companies  as  identical, 
to  this  extent  at  least,  that  one  springs  out  of  the  other  Cbambr«§. 
and  is  bound  by  all  its  obligations  to  strangers  and 
shareholders,  then,  indeed,  the  Plaintiff  might  have  a 
right,  as  representing  Sadleir,  to  have  it  ascertained 
what  is  due  to  him  from  the  new  company,  and  might 
claim  his  amount  of  shares  in  the  new  company ;  but  in 
that  view  of  the  case,  this  difficulty  arises: — that  what 
is  due  to  John  Sadleir  can  only  be  ascertained  by 
taking  the  accounts  between  him  and  the  old  company, 
and  to  do  this  would,  in  fact,  be  making  a  decree  to 
wind  up  the  old  company,  as  it  would  necessarily  involve 
the  payment  of  the  obligations  of  the  old  company,  the 
getting  in  of  its  assets,  and  the  determination  of  the 
relative  and  corresponding  rights  and  obligations  of  all 
the  shareholders  in  that  company,  as  between  them- 
selves. But,  as  I  have  already  observed,  this  is  not  a 
suit  so  framed  as  would  admit  of  that  being  done.  It  is 
a  suit,  I  repeat,  to  compel  the  Defendants  to  repay  a 
sum  of  money,  paid  by  the  Plaintiff's  estate  to  a  third 
person,  of  which  they  collaterally  have  had  the  benefit. 
It  is,  in  my  opinion,  confined  to  that  object,  and  if  it  be 
attempted  to  extend  it  beyond  that  relief,  it  is  defective 
in  its  constitution  and  parties ;  if  confined  to  that  object, 
this  Court  cannot,  for  the  reasons  I  have  stated,  give 
the  Plaintiff  the  relief  he  seeks. 

Having  come  to  this  conclusion,  it  is,  to  some  extent, 
consolatory  to  me  to  believe,  that  if  I  had  come  to  an 
opposite  conclusion  and  had  given  the  Plaintiff  a  decree, 
it  would  have  been  no  advantage  to  him. 

I  consider  it  obvious,  that  the  proper  tribunals  for 
determining  the  question  which  has  arisen  between 
these   parties   are  the   Prussian   courts  of  judicature. 

s  2  The 
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1861.  The  Plaintiff  has,  very  properly,  instituted  proceedings 
there  against  Mic/iael  Simons,  and  he  has  obtained  a 
decree  from  the  Court  of  the  First  Instance.  I  have  no 
reason  to  doubt  the  affirmance  of  that  decree  by  the 
Court  of  Appeal,  or  to  conjecture  that,  if  sustained  by 
the  Court  of  Appeal,  it  will  be  found  ineffectual  against 
Michael  Simons.  On  the  contrary,  all  the  evidence 
here  tends  that  way,  and  the  Plaintiff  will  obtain  the 
full  fruits  of  his  judgment  out  of  the  property  of  that 
Defendant.  The  other  Defendants  to  this  suit  have 
covenanted  to  indemnify  Simons  against  that  demand, 
and  by  that  means  and  through  the  instrumentality  of 
Simons,  the  Plaintiff  will,  if  necessary,  obtain  perfect 
and  complete  relief  against  the  Defendants.  The  whole 
matter  is  within  the  cognizance  and  power  of  the 
Prussian  tribunals,  and  any  assistance  they  may  require 
from  hence,  either  to  enforce  their  judgments  or  to 
obtain  information  as  to  the  state  of  the  English  law, 
(so  far  as  they  may  consider  that  English  law  is  appli- 
cable to  any  part  of  the  case  before  them,)  may  be 
obtained  by  proceedings  here  in  the  proper  manner. 

I  have  already,  in  July  last,  in  the  suit  to  which  I 
have  before  referred,  declared  that  the  real  estate  of 
inheritance  of  Sadleir  went  to  his  heir  at  law,  and  that 
it  was  applicable  to  the  payment  of  his  debts,  and  that 
the  Plaintiff  was  entitled  so  to  apply  it. 

I  regret  much  to  be  informed  that  an  opinion  has 
been  given,  jointly,  by  three  of  the  most  eminent  leaders 
of  the  English  Bar,  to  a  contrary  effect.  I  must, 
however,  state  my  belief  that  such  an  opinion  must  have 
been  given  upon  a  different  state  of  facts  than  that 
before  me,  or  upon  some  imperfect  representation  of 
them,  and  I  must  repeat  my  conviction,  that,  according 
to  the   undoubted   law  of  this  country,  freeholds  of 

inheritance, 
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inheritance,  which,  at  the  time  of  his  death,  belonged  to 
a  man  who  has  died  a  felo  de  se,  do  not  escheat  to  the 
Crown,  but  pass  to  his  heir  at  law  (a).  That,  however, 
is  not  the  question  here ;  and,  with  respect  to  the  relief 
sought  by  the  Plaintiff,  I  am  unable  to  make  any 
decree.     I  must  simply  dismiss  the  bill. 

(a)  3  Co.  Inst.  55  ;  2  Black.  268,  tit.  "  Blood,  corrupted,"  A., 
Comm.  386;  2  Bacon's  A  br.  482,  pi.  2;  Haley  v.  Petit,  Plowd. 
tit.  "  Felo  de  te ;"  4  Viner's  Abr.      253,  261. 

Note.— Affirmed  by  Lord  Campbell,  L.  C,  24M  <4/>rtf,  1860. 


LECHMERE  v.  CLAMP. 

npHE  Court,  under  the  sixth  rule  of  the  10th  Order(a), 
had  ordered  the  Defendant  to  appear  at  a  certain 
day  and  the  order  was  inserted  in  the  London  Gazette 
on  the  21st  of  November,  1860.  The  Defendant  not 
having  appeared,  the  Court,  on  the  20th  of  December, 
1860,  ordered  an  appearance  to  be  entered  for  him. 

The  Plaintiff  was  desirous  of  bringing  his  cause  to  a 
hearing,  by  motion  for  a  decree,  but  he  was  unable  to 
serve  the  notice  of  motion  on  the  Defendant,  his  resi- 
dence being  unknown. 


Feb.  8. 

An  appearance 
had  been  en- 
tered for  an 
absconding 
Defendant. 
Liberty  waa 
given  to  adver- 
tise in  the 
Gazette  the 
notice  of 
having  filed 
a  replication. 


Mr.  T.  A.  Roberts,  for  the  Plaintiff,  now  asked  for 
leave  to  advertize  the  notice  of  motion  for  a  decree 
in  the  Gazette,  under  the  10th  Consolidated  Order, 
Rule  6,  which  provides  that  when  a  Defendant  absconds 

"to 

(a)  ConsoL  Ord.  42. 


Lech  mere 
v. 
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1861.  "*°  avoid  being  served  with  such  copy  of  the  bill  or 
with  other  process,"  the  Court  may  order  him  to  appear 
at  a  certain  day  and  the  order  may  be  inserted  in  the 

Clamp.  Gazette.  He  submitted  that  this  might  be  done  under 
the  words  "  other  process."  He  argued  that  the  Court 
had  the  power  of  going  beyond  the  strict  terms  of  the 
Order,  as  was  done  in  Meek  v.  Ward  (a),  where  the 
Court  held,  that  a  notice  of  motion  for  a  decree  might 
be  served  out  of  the  jurisdiction,  though  nothing  to  that 
effect  was  stated  in  the  General  Orders. 

He  asked,  in  the  alternative,  for  leave  to  advertize 
notice  of  having  filed  a  replication  in  the  Gazette,  as 
had  been  done  in  Barton  v.  Whitcomb  (b) ;  Jenkin  v. 
Vaughan  (c). 

The  Master  of  the  Rolls. 

You  make  take  liberty  to  advertize  in  the  Gazette 
that  you  have  filed  a  replication,  and  that  the  affidavits 
already  filed  will  be  used. 

It  is  clear  that  the  6th  Rule  of  the  10th  Consoli- 
dated Order  does  not  apply  to  a  motion  for  a  decree. 

(a)  10  Hare,  App.  Iv,  (c)  3  Drew.  20. 

(6)  22  1.  J.  (Chanc.)  523. 


Note.—  Reg.  Lib.  1861,  B.,  foh  261. 
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1861. 


HARRIS  v.  EARL  HOWE. 

Feb.  28. 

npHE  testator,  Mr.  Sutton,  by  his  will  dated  in  1864,  Bequest  for 

said,  "  whereas  it  has  often   been  a  subject  of  jJ^nlTpenon 
reflection  with  me,  that  amongst  the  patients  receiving  to  receive  more 

_.   „  i*-.  t/.  11-1  »t  than  5/.  Held, 

relief  at  the  Leicester   Infirmary   and    Fever    House,  that  legacy 

and   discharged  from  thence  convalescent  or  relieved,  dJ\ly  wa"  W- 

there  may  be  many  whose  sickness  may  not  only  have  whole  fund. 

incapacitated    them  for  work,  but  may  have  plunged  ^Tj  q^M. 

them  into  a  state  of  deep  poverty  and   distress,  and  4*  A- 142;  l 

that,  upon  their  restoration  to  health,  when  they  most  237),Iim- 

of  all  need  some  pecuniary  assistance  to  aid  them  in  pugned. 

seeking  employment  or  gaining  a  livelihood,  there  are 

no  funds  whatever  to  which  the  governors  or  visitors  of 

the  said  Infirmary  or  Fever  House  can  resort,  save  to 

their  own  private  funds.    And  whereas  I  am  desirous  of 

creating  a  fund,  having  for  its  special  object  the  relief  of 

such  cases,  and  which  I  designate  the  'Sutton  Charity/ 

not  from  any  motive  of  ostentation  or  vain  glory,  but  in 

order  that  the  trusts  of  the  said  fund  and  the  purposes  to 

which  it  is  to  be  applied  may  be  readily  ascertained  by 

a  reference  to  this  my  will/'    He  then  gave  to  his 

executors  all  his  personal  estate,  to  be  paid  by  them  to 

the  trustees  of  the  Sutton  Charity,  who  were  to  invest 

it  and  apply  the  surplus,  dividends  and  annual  produce 

"  in  the  relief  of  poor  persons  who  have  been  patients 

in  the  said  Leicester  Infirmary  or  Fever  House,  in  such 

manner  and  under  such  regulations  as  the  trustees  for 

the  time  being  of  the  said  Sutton  Charity  may  think  fit, 

subject  nevertheless   to  the  following  rules,  namely," 

&c.  &c. 

"Third.  The  relief  is  not  to  be  given  in  medicines, 
•  medical 
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1861.       medical  relief,  or  in  any  way  that  may  be  in  aid  of  the 
N^*v-^'      funds  of  the  said  Infirmary  or  Fever  House. 

Harris 
v. 

Earl  Howe.       «  Fourth.  That  no  person  shall  receive  relief  from  the 
charity  exceeding  5Z." 

Mr.  R.  Palmer  and  Mr.  Osier,  for  the  Plaintiffs  (the 
executors),  submitted,  that  no  legacy  duty  was  payable 
under  the  55  Geo.  3,  c.  184,  schedule,  on  the  residue, 
it  being  given  in  legacies  under  20/.  each  ;  In  re  Wilkin- 
son(a),  affirmed  by  the  Exchequer  Chamber  in  Attorney- 
General  v.  Nash  (b) ;  Attorney- General  v.  Magdalen 
College  (c);  Attorney-General  v.  Fitzgerald (d) ;  Re 
Griffiths  (e) ;  Re  Parker  ( /). 

But  it  was  admitted,  that  in  Re  Pearce  (g)  the 
Master  of  the  Rolls  had  declined  to  follow  In  re  Wil- 
kinson. 


The  Master  of  the  Rolls. 

If  In  re  Wilkinson  be  law,  it  follows  that  these  are 
personal  legacies  and  not  charitable  ones.  I  cannot 
follow  that  case,  which  I  believe  to  have  been  after- 
wards disapproved  of  by  the  Court  which  decided  it. 

(«)  1  Cr.,  M.  *  R.  142.  (e)  14  Mee.  $  W.  510. 

(6)  1  Mee.  *  W.  237.  (/)  4  HurL  4  Nor.  666. 

(c)  6  H.qf  L.  Cat.  189.  (g)  24  Beav.  491. 

(d)  13  Sim.  83. 
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1860. 


CORRY  v.  THE  LONDONDERRY  AND  ENNIS- 
KILLEN  RAILWAY  COMPANY. 


Bee.  11,    20. 


THE  questions  in  this  case  related  to  the  rights  of  A  company 
«  r        A-  i      i        i_ij  Ai  •  was  authorized 

the   preferential   shareholders  in  this  company;  bv  some  acta  of 

and  the  directors  having,  in  consequence  of  threats  of  parliament  to 

.  create  new 

litigation,  declined  to  apply  the  income  of  the  company  shares  "hav- 
except  under  the  direction  of  the  Court,  this  suit  was  j°S  ?*^rf 
instituted  to  obtain  the  declaration  of  the  Court  as  to  dividends,*' 
the  rights  of  the  parties.    The  nature  of  the  questions  ^  create  new 
was  this: — First,  the  preference  shareholders  claimed  to  "hares,  "and 
have  the  deficiency  in  the  amount  of  their  dividends  dividends  or 
arising  in  one  year  made  up  out  of  the  income  of  the  inlere,t"  not 

°  J  *  exceeding  a 

succeeding  years,  in  priority  to  any  payment  to  the  stated  rate  per 
ordinary  shareholders.   Secondly.  They  claimed  interest  *"m™y 
on  the  arrears ;  and  thirdly,  a  question  arose  as  to  what  created  five 
debts  of  the  company  were  properly  payable  out  of  the  eni\a\  shares, 
income  before  the  declaration  and  division  of  dividend,  tome  with  a 

"  preferential 
dividend  oat  of 

This  railway  was  constructed  under  the  powers  of  an  J^^enT 

act  passed  in   1845,  and  the  preference  shares  were  with  "prefer- 

created  under  the  powers  contained  in  subsequent  acts  deride,"  and 

passed  in  1848, 1852, 1854  and  1856.  To  the  provisions  ?h^Je^aft, 

of  these  acts  it  is  therefore  necessary  to  refer.  interest  or  divi- 

dend," but 
giving  to  one 

By  the  act  of  1848  (a),  the  company,  with  the  appro-  class  only 

i..  ~  .  .  .  ,  a  right  to  their 

nation  of  a  special  general  meeting,  was  empowered  arrears.  Held, 

Iq  that  all  the  pre- 

ierence  share— 
(a)  11*12  Vict.  c.  Uxis,  i.  10.  holde„  were 

entitled  to  have 
the  deficiencies  of  their  dividends  or  interest  in  one  year  made  up  in  the  succeeding 
years,  in  priority  to  any  payment  to  the  ordinary  shareholders,  but  without  interest. 

In  ascertaining  the  profits  of  a  railway  company,  for  the  purpose  of  making  a  divi- 
dend, all  the  debts  incurred  for  steam-engines,  rails,  completing  stations,  and  the  like, 
must  be  deducted,  but  not  the  money  raised  under  the  borrowing  powers. 
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I860.       to    declare    that  certain    shares    (called    half   shares) 

s^<~*s      "  should  be  entitled  to  a  preference  in  payment  of  divi- 

°v  dends,  to  such  extent  as  might  be  agreed  upon  at  such 

The         special  general  meeting,  not  exceeding  the  rate  of  10Z. 
Londonderry  °  , 

and         per  cent-  pc  annum,  upon  the  terms  paid  in  respect 

Enniskillbn   thereof." 

Railway 
Company. 

The  directors  recommended  that  these  shares  should 
"  be  entitled  to  a  preferential  dividend  of  51.  per  cent, 
out  of  the  working  profits/'  and  a  special  general 
meeting  (24th  August,  1849)  declared,  that  such  shares 
should  be  "  entitled  to  a  preferential  dividend,  not 
exceeding  51.  per  cent,  per  annum,  out  of  the  working 
profits  of  the  line,  and  that  whenever  such  profits  admit 
of  a  dividend  of  same  amount  upon  the  whole  amount 
of  paid-up  capital,  the  said  half-shares  shall  participate 
in  any  extension  of  dividend." 

Subsequently  (26th  February,  1852)  a  general  meet- 
ing authorized  the  directors  to  re-issue  forfeited  and 
merged  shares,  and  that  such  re-issued  shares  should 
u  be  entitled  to  a  preference  dividend  concurrent  with 
the  existing  half  shares,"  and  the  directors  afterwards 
(27th  April,  1852)  resolved  that  such  shares  should  be 
entitled  "  to  a  preferential  dividend  of  51.  per  cent,  per 
annum  out  of  profits." 


By  the  act  of  1852  (a),  the  company  was  authorized 
(sect.  23)  to  raise  by  the  creation  of  new  shares  the  sum 
of  25,000/.  and  "  to  guarantee  dividend  or  interest  upon 
such  shares  at  a  rate  not  exceeding  6L  per  centum  per 
annum."  And  the  company  was  also  authorized  (sect 
31),  with  the  approbation  of  a  special  meeting,  to  re  issue 
shares  which  might  be  surrendered,  or  which  had  been 

or 

(a)  1 5  Vict.  c.  xliv. 


CORRY 
V. 
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or  might  be  forfeited  and  merged,  "  upon  such  terms        1860. 

and  in  such  manner,  and  with  such  preferential  rights, 

as  by  such  meeting  should  be  determined :  provided 

always  that  the  rate  of  interest  which  might  be  gua-  _      The 

Londonderry 
ranteed  upon  such  shares  should  not  exceed  61.  per         and 

cent,  per  annum."    And  by  the  32nd  section  it  was  E»!"",LLEB 

1  J  Railway 

further  enacted,  that  the  revenues  and  income  of  the     Covpany. 
company  applicable  to  the  payment  of  interest  or  divi- 
dends upon  shares  in  the  capital  of  the  company  should 
be  applied  in  the  order  following  (that  is  to  say) : — 

First,  in  payment  of  the  preferential  interest  or  divi- 
dend on  the  shares  created  under  the  authority  of  the 
act  of  1848. 

Subject  to  such  first  payment,  in  payment  of  such 
preferential  interest  or  dividend  as  might  be  agreed  to 
be  paid  upon  any  other  shares  in  the  capital  of  the 
company  pursuant  to  the  provisions  of  that  act. 

Subject  to  such  first  and  second  payments  respec- 
tively, in  payment  of  dividends  to  the  holders  of  the 
remaining  shares  in  the  capital  of  the  company,  pari 
passu  and  according  to  the  amounts  paid  on  such 
shares. 

By  the  act  which  passed  on  the  3rd  of  July,  1854  (a), 
the  company  was  authorized  to  raise  75,000/.  by  the 
creation  of  new  shares,  and,  with  the  consent  of  a 
general  meeting,  "  to  guarantee  dividend  or  interest  upon 
such  shares,  at  a  rate  not  exceeding  51.  per  centum  per 
annum."  The  general  meeting  accordingly  (30th  Sep- 
tember, 1854)  authorized  the  issue  of  12/.  10*.  shares, 
to  be  entitled  "to  a  preference  dividend  at  the  rate  of  5/. 

per 

(a)  17  Sf  18  Vict.  c.  cxxtv,  9.  4. 
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1860.       Per  cent,  per  annum."     With  a  view  to  making  these 
v-**v-^      shares  a  better  security,  another  special  general  meeting 
Co*RT       held  on  the  3rd  of  November,  1864,  resolved,  «  That 
The         the  new  capital  of  75,000/.  be  raised  by  the  issue  of 
AND         shares  of   12£   10s.    each,  to  be    called    guaranteed 
Enniskillen  preference  shares.    That  such  shares  take  claim  imme- 
Comfaky.     diately  after  the  existing  preference  shares,  and  subse- 
quently to  them  be  entitled  to  a  preference  dividend  of 
5/.  per  cent,  per  annum,  and  should  the  profits  in  any 
half  year  be  insufficient  to  pay  such  dividend,  the  differ- 
ence be  carried  to  the  credit  of  such  shares  and  be  paid 
from  future  profits." 

The  1856  act  (a),  authorized  the  company  "  to  attach  to 
the  residue  of  the  capital  authorized  to  be  raised  by  the 
recited  acts  and  amounting  to  the  sum  of  32,025/.,  such  in- 
terest or  dividend,  preferential  or  otherwise,  but  not  ex- 
ceeding the  rate  of  61.  10s.  per  centum  per  annum,  as 
the  directors  might  determine,  and  that  the  said  last- 
mentioned  preferential  interest  or  dividend,  when  so 
attached,  should  have  priority  over  the  interest  or 
dividend  payable  on  all  other  preference  shares  of  the 
company." 

A  special  general  meeting  resolved  and  determined  to 
attach  to  the  residue  of  the  capital  authorized  to  be 
raised  by  the  acts  relating  to  the  company  and  not 
already  raised,  and  which  residue  amounted  to  the  sum 
of  32,025/.,  a  preferential  interest  or  dividend  at  such 
rate,  not  exceeding  6L  10s.  per  cent,  per  annum,  as  the 
board  of  directors  might  determine  and  find  expedient." 

The  directors  accordingly  determined  that  this  residue 
of  the  capital  (32,025£)  should  be  entitled  to  a  priority 

of 

(a)  19  Sf  20  Vict.  c.  crriv,  i.  3. 
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of  dividend  over  all  the  existing  shares  of  the  company/'        1 860. 
That  such  dividend,  with  priority,  should  be  at  the  rate 
of  6/.  per  cent,  per  annum  for  the  term  of  ten  years 
from  the  day  of  the  date  of  the  issue  of  the  shares  T      The 
created  in  pursuance  of  this  resolution.     And  that  after         and 
the  expiration  of  the  said  ten  years,  the  rate  of  61.  per     ^J^"" 
cent,  per  annum  should  cease  and  determine  and  thence-     Company. 
forth  the  shares  issued  under  this  resolution  should  be 
entitled,  in  perpetuity,  to  a  fixed  dividend  at  the  rate  of 
5/.  per  cent,  per  annum." 

The  result  of  all  this  complication  was,  that  there  were 
six  species  of  shares,  viz. — First,  the  original  shares  of 
25/. ;  secondly,  the  preference  half  shares;  thirdly,  the 
preference  shares,  class  A.;  fourthly,  the  preference 
shares,  final  issue;  fifthly,  the  guaranteed  preference 
shares ;  and  sixthly,  the  pre-preference  shares. 

The  undertaking  was  unsuccessful,  and  though  some 
dividends  were  declared,  the  income  was  insufficient  to 
pay  the  preference  shares  in  full,  and  debts  had  been 
contracted  by  the  company  beyond  the  amount  autho- 
rized to  be  borrowed  by  the  acts  of  parliament  to  an 
extent,  as  the  bill  alleged,  of  about  30,000/. 

In  March,  1860,  the  company,  under  powers  obtained 
for  that  purpose,  granted  a  lease  of  the  railway  to  another 
company  for  thirty-five  years,  renewable,  at  a  certain 
rent  of  26,000/.  a  year,  subject  to  increase.  This  rent 
(subject  to  the  question  as  to  payment  thereout  of  the 
debts)  became  divisible  amongst  the  shareholders. 

The  bill  was  filed  by  Corry  (a  preference  shareholder) 
on  behalf  of  himself  and  all  other  preference  half  share- 
holders against  the  company,  against  the  directors,  and 
Eckersley  and  Wright,  who  represented  the  interests  of 

the 
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1860.  the  ordinary  shareholders,  and  it  prayed,  in  substance, 
a  declaration  that  the  income  of  the  company,  as  the 
same  should  be  received,  ought  to  be  applied,  first,  in 
payment  of  the  working  expenses  of  the  railway  and 
of  the  interest  on  the  amount  of  the  moneys  authorized 
Enniskillen  jjy  tjje  actg  Qf  parliament  to  be  borrowed  by  the  com- 

RaILWAY  J  r.  -  •    r        • 

Company,  pany.  Secondly,  in  payment  and  satisfaction  of  the 
whole  or  a  portion  of  the  debts  which  had  been  in- 
curred by  the  company  beyond  the  amount  which  the 
directors  were  authorized  by  the  acts  of  parliament  to 
borrow.  Thirdly  in  or  towards  payment  to  the  prefer- 
ence shareholders,  according  to  their  priorities,  of  their 
dividends  and  arrears,  and  lastly  in  payment  of  the 
dividends  to  the  ordinary  shareholders. 

Mr.  R.  Palmer  and  Mr.  Piggott  for  the  Plaintiff,  who 
held  shares  of  the  several  descriptions,  merely  insisted 
that  the  application  of  the  income  ought  to  be  in  accord- 
ance with  the  prayer  of  the  bill,  and  they  left  the  argu- 
ment of  the  questions,  principally,  to  the  Defendants 
who  had  a  direct  opposite  interest. 

Mr.  Rogers,  for  the  directors,  submitted  to  act  as  the 
Court  might  direct. 

Mr.  Lloyd  and  Mr.  Rodwell  for  Mr.  Eckersley.  Ever 
since  the  4th  of  July,  1854,  the  preference  shareholders 
have  received  less  than  5/.  per  cent,  dividend,  and  they 
are  now  entitled,  out  of  the  first  available  profits,  to 
have  the  arrears  of  dividend  paid  to  them,  which  the 
profits  of  the  concern  have  been  hitherto  insufficient 
to  meet.  The  rights  of  the  preference  shareholders  are 
not  limited  to  the  dividends  accruing  in  a  particular 
year,  but  until  they  have  been  fully  paid,  the  ordinary 
shareholders  are  entitled  to  nothing.  It  will  be  con- 
tended that  the  expression  "  preferential  dividends"  is 

distinguishable 


CASES  IN  CHANCERY.  269 

distinguishable  from  "  interest ;"  but  the  acts  of  par-        I860, 
liament,   the  resolutions  of  the  general  meetings  and 
the  course  of  conduct  of  the  company  shew,  that  the 
expression  is  used  in  its  popular  sense  as  "preferential 
interest"    There  was  formerly  some  uncertainty  on  the 
point,  but  it  has  been  conclusively  settled  by  the  cases  E^«*|LLBM 
of  Henry  v.  The  Great  Northern  Railway  Company  (a) ;     Company. 
Crawford  v.  The  North- Eastern  Railway  Company  (b); 
Matthews  v.  The  Great  Northern  Railway  Company  (c). 

Secondly,  the  preferential  dividends  being  payable  out 
of  the  "  working  profits/'  the  question  arises,  what  pay* 
ments  ought  to  be  made  out  of  the  gross  receipts  before 
the  division  amongst  the  preferential  shareholders.  It 
is  admitted  that  all  the  current  expenses  must  be  paid  in 
the  first  instance,  and  that,  as  between  the  creditors  of 
the  company  and  the  company,  their  debts  must  be  paid, 
but  a  different  question  arises  as  between  the  several 
classes  of  shareholders  having  different  priorities.  The 
debts,  which  in  the  proceedings  of  the  company  are 
termed  " capital  debts"  have  been  paid  out  of  income, 
and  it  is  contended  that,  as  against  the  preference  share- 
holders, the  remaining  capital  debts  to  a  considerable 
amount  are  payable  out  of  income.  These  debts  have  been 
incurred  in  acquiring  land  for  the  purposes  of  the  rail- 
way, and  being  "  capital'  debts  should  be  borne  by  the 
"capital"  In  ascertaining  the  working  profits  divisible 
amongst  the  shareholders,  the  annual  income  is  to  be 
charged  with  the  annual  working  expenses  only,  and 
not  with  debts  properly  chargeable  against  capital; 
7*8  Vict.  c.  16,  ss.  120,  121,  122. 

Thirdly,  the   preference  shareholders,   having    been 

delayed 

(«)  4  Kay  4  John.  1 ;  1    De  (6)  3  Kay  £  J.  723. 

Gtx  4-  Jones,  606.  (c)  5  Jur.  284. 
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1860.        delayed  in  the  payment  of  their  dividends,  are  entitled 
v^*v^,/       to  interest  on  the  arrears,  at  all  events,  to  the  extent  to 

I  ORRY 

v,  which  the  annual  income  has  been  applied  in  discharge 

The         0f  debtg  chargeable  on  the  capital. 

Londonderry  °  r 

AND 

R^awAT^  ^r*  Follett  and  Mr.  Busk  for  Mr.  Wright,  an  or- 
Companv.  dinary  shareholder.  We  do  not  dispute  the  authority 
of  the  cases  cited,  but  they  merely  shew  that  there  is 
no  magic  in  the  expression  "  dividend/'  and  that  it  is 
flexible  and  ambiguous,  and  that  its  meaning  is  to  be 
ascertained  from  the  context  and  circumstances  and 
course  of  conduct  of  the  parties. 

Thus  the  Lord  Chancellor  says  (a),  "  the  expression 
'  preference  shareholder'  is  equivocal.  It  by  no  means 
clearly  indicates  what  are  the  rights  of  those  to  whom 
it  applies.  I  do  not  think  it  can  fairly  be  said  to  be  an 
inaccurate  expression,  whichever  of  the  two  construc- 
tions be  put  upon  it.  All  which  the  language  fairly  im- 
ports is,  that  some  preference  is  given  to  the  persons  to 
whom  the  language  applies."  Lord  Justice  Knight 
Bruce  and  Lord  Justice  Turner  express  themselves  to 
a  similar  effect  (ft). 

Prima  facie  the  word  "  dividend"  must  receive  the 

meaning  attached  to  it  by  the  acts  of  parliament  relating  to 

this  subject,  as  by  the  Companies  Clauses  Consolidation 

Act  (7  &  8  Vict.  c.  16,  s.  120) ;  it  is  the  whole  profit  made 

since  the  last  ordinary  meeting.     The  act  says  nothing 

of  arrears,  looking  at  the  context  and  circumstances  in 

this  particular  case,  we  find  the  act  of   1848  speaks 

simply  of  "  dividends/'  and  the  report  and  resolution  of 

"  preferential  dividend"  "out  of  the  working  profits  of 

the  line." 

The 

(a)  \  DeGexSf  Jones,  636.  (6)  1  De  Gex  $  Jones,  642, 647. 


CASES  IN  CHANCERY.  271 

The  act  of  1852  uses  the  words  "  dividend  or  interest/'        ]  860. 
giving  the  company  the  option,  but  the  general  meeting      N^*v-^' 

decided  on  a  "  preference  dividend'1  out  of  "  the  working  „. 

profits."    The  6ame  occurs  under  the  act  of  1854,  and  T      The 

r  '  Londonderry 

the  contract  between  the   parties  is  for  a  preference  and 

dividend,  as  distinguished  from  preferential  interest.  Railway" 
But  what  makes  the  matter  clear  is  the  subsequent  re-  Company. 
solution  of  the  3rd  of  November,  1854,  whereby,  in 
order  to  make  their  shares  "  a  better  security,"  it  is  ex- 
pressly declared  that  they  shall  be  entitled  to  the  arrears. 
This  is  made  still  clearer  by  the  language  of  the  co- 
temporaneous  circular. 

The  holders  of  these  shares  alone  are  therefore  en- 
titled to  arrears,  because  it  is  part  of  their  contract,  but 
the  others  are  not.  The  subsequent  acts  and  resolutions 
of  the  company  are  consistent  only  with  this  construc- 
tion. 

Secondly.  All  the  debts  of  the  company  must  neces- 
sarily be  paid.  The  company  has  exhausted  all  its 
powers  of  borrowing,  and  the  creditors,  by  taking  legal 
proceedings,  may  obtain  all  the  profits  of  the  concern, 
and  thus  stop  the  dividends,  and  except  the  income,  the 
directors  have  no  other  source  of  obtaining  the  means 
of  discharging  the  liabilities  of  the  company.  But  this 
is  a  matter  of  internal  management,  with  which  the  Court 
will  not  interfere,  and  by  resolutions  of  the  company 
these  debts  are  payable  out  of  the  income. 

They  cited  Sturge  v.  The  Eastern  Union  Railway 
Company  (a). 

Mr.  Piggott  in  reply. 


The 

(a)  7  Dc  Gex,  M.  $  C.  158. 
VOL.  XXIX— II,  T 
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1860. 


The  Master  of  the  Rolls. 


CORRT 
V. 


This  is  a  suit  instituted  for  the  purpose  of  determining 
The         what  constitutes    the    profits   of   the   company,   and, 

Londonderry  . 

and  secondly,  how  those  profits  ought  to  be  applied. 

Enniskillen 
Railway 

Company.  The  railway,  in  its  original  inception,  was  not  suc- 

Dec  20.  cessful  to  the  extent  contemplated  by  its  promoters,  and 
the  consequence  has  been,  that  various  subsequent  acts 
of  parliament  have  been  passed,  enabling  the  company 
to  obtain  more  money  by  the  issuing  of  fresh  shares, 
and  the  consequence  has  also  been,  that  there  are  now 
what  may  be  termed  six  classes  of  shares  and  share- 
holders. The  railway  has  been  taken  by  the  Dundalk 
and  JSnnishillen  Railway  Company  for  thirty-five  years, 
from  the  last  day  of  last  year,  at  a  rent  of  26,000/.  per 
annum,  subject  to  increase  according  to  the  terms  of  the 
agreement.  The  consequence  of  this  has  been,  the 
creation  of  a  surplus,  and  the  object  of  this  suit  is,  to 
have  it  determined  how  that  surplus  is  to  be  applied. 

The  first  question  is,  what  constitutes  profits,  and 
whether  the  Defendants  are  entitled  to  pay  any  and 
what  debts  out  of  this  sum  before  they  divide  it  among 
the  shareholders. 

Upon  this  point  I  expressed  my  opinion  during  the 
argument,  and  I  am  confirmed  in  what  I  then  stated 
by  the  further  attention  1  have  given  to  it.  I  am  of 
opinion  that  all  the  debts  of  the  company  are  first  pay- 
able, other  than  those  which,  for  want  of  a  better  ex- 
pression, may  be  called  funded  debts ;  for  instance,  if 
the  Defendants  have  raised  money  by  mortgage,  under 
the  powers  contained  in  their  act,  for  the  purpose  of 
completing  their  line,  this  does  not  constitute  such  a 
debt  as  can  be  paid  off  out  of  the  profits,  before  the 

profits 
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pro6ts  are  divided.     But,  on  the  other  hand,  any  debts        1860. 
which  have  been  incurred,  and  which  are  due  from  the 
directors  or  the  company,  either  for  steam  engines,  for 
rails,  for  completing  stations,  or  the  like,  which  ought  T      The 

Londonderry 

to  have  been  and  would  have  been  paid  at  the  time,         and 
had  the  Defendants  possessed  the  necessary  funds  for   enn|8K,llem 
that  purpose,  those  are  so  many  deductions  from  the     Company. 
profits,  which,  in  my  opinion,  are  not  ascertained  till 
the  whole  of  them  are  paid. 

Something  was  urged,  in  the  argument  to  me,  about 
the  propriety  of  these  debts  having  been  incurred. 
I  stated  before  and  still  think,  that  I  have  nothing  to 
do  with  that  question  in  this  suit,  which  is  not  one  for 
making  the  directors,  as  the  trustees  of  the  railway  com- 
pany, liable  to  their  cestuis  que  trust  for  the  due  per- 
formance and  execution  of  the  trusts  confided  to  them. 
All  the  debts  incurred  by  the  directors  which  would  be 
allowed  in  a  suit  for  taking  the  accounts  as  between 
them  and  their  cestuis  que  trust ,  are  debts  to  be  paid 
before  the  profits  can  be  ascertained,  and  before  any- 
thing ought  to  be  applied  in  payment  of  the  interest 
or  dividends.  Of  course,  I  have  not  considered  any 
particular  case  to  which  this  principle  is  to  be  applied. 
I  have  not  examined  any  particular  debt  that  was  sug- 
gested to  me,  and  all  that  I  can  do  is,  to  state  the  prin- 
ciple that  applies  to  it. 

The  next  question  is,  how  are  the  profits  to  be  applied 
in  payment  of  the  dividends?  This  is,  for  the  most  part, 
settled  by  the  acts  of  parliament,  but  this  difficulty  has 
arisen  : — the  fifth  class  of  shareholders,  who  are  called 
the  guaranteed  preference  shareholders,  are  entitled, 
under  the  act  of  1854,  to  5/.  per  cent,  on  their  shares, 
to  be  paid  out  of  the  working  profits  of  the  concern, 
from  the  4th  of  July,  1854,  when  those  shares  originated, 

t  2  until 
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1860.       UDt'l  ^e  ^th  °f  Jutyf  1859.    They  have  received  divi- 
dends, but  less  in  amount  than  6/.  per  cent,  to  which 
they  were  entitled,  for  this  reason : — that  the  working 
The         profits  of  the  concern  did  not  produce  enough  for  that 
and         purpose.     Now  the  profits  of  the  concern,  owing  to  this 
Ekniskillbn  iease  having  been  taken  by  the  Dundalh  and  Ennis- 
Company,     kitten    Railway  Company,   have    produced   a  surplus 
more  than  sufficient  to  pay  the  current  interest  of  5/. 
per  cent,  on  these  shares,  and  from  this  period,  though 
they  should  be  paid  5/.  per  cent,  on  their  shares,  a  surplus 
would  still  remain.    These  shareholders  claim  that  this 
surplus  should  be  applied  in  payment  of  the  arrears  of 
the  5/.  per  cent,  due  on  their  shares,  which  ought  to 
have  been  paid  to  them  for  the  five  preceding  years,  in 
case  the  profits  admitted  of  it,  and  before  any  portion 
of  the  profits  is  applied  in  payment  of  what  is  due  to 
the  holders  of  the  first  preference  shares  of  10Z.  each, 
which  constitute  the  fourth  class  entitled  to  participate 
in  the  profits  of  the  concern. 

This  undoubtedly  would  have  been  a  question  of  very 
considerable  difficulty,  if  it  had  been  res  Integra  before 
me,  but  I  am  of  opinion  that  it  is  governed  by  the  case  of 
Henry  v.  The  Great  Northern  Railway  Company  before 
Vice-Chancellor  Wood,  and  that  the  guaranteed  pre- 
ference shareholders  are  entitled  to  receive  not  only  the 
51.  per  cent,  for  the  future,  but  all  the  arrears,  out  of 
profits  of  the  concern,  until  the  arrears  are  paid  (not 
of  course  including  any  interest),  but  until  the  arrears 
are  paid  ;  in  every  other  respect,  the  order  in  which 
they  are  to'  be  paid  seems  to  be  directed  by  the  acts  of 
parliament. 

I  was  asked  by  Mr.  Piggott  in  reply,  to  give  some 
direction  respecting  the  conversion  of  stock ;  I  doubt 
whether  I  can  with  propriety  do  that.    It  appears  to  me 

that 
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that  that  is  a  proceeding,  under  the  authority  of  their        I860. 

acts,  for  them  to  adopt ;  they  appear  to  have  authority 

to  do  it,  and  they  can  adopt  that  course  if  they  think  fit. 

I  should,  in  fact  be  regulating  the  concern  and  doing  _      Thb 

'  ^  &  B  °  Londonderry 

that  which  ought  to  be  done  by  the  Directors  and  the         and 
public  meetings,  and  not  by  the  proceedings  of  this      r  "J^/" 
Court  Compaht. 

If  any  complaint  were  made,  in  respect  of  a  breach 
of  duty  or  refusal  to  do  that  which  they  were  bound  to 
do,  that  ought  to  be  made  in  a  separate  and  distinct 
manner. 


Mr.  R.  Palmer  and  Mr.  Follett  asked  whether  the 
same  rules  as  to  arrears  applied  to  the  other  classes 
of  preference  shareholders,  it  having  been  argued  that 
the  particular  contract  gave  to  the  shareholders  guaran- 
teed under  the  Act  1854  their  arrears. 

The  Master  of  the  Rolls  :— I  do  not  think  there  is 
any  difference  between  them ;  they  are  all  entitled  to 
their  arrears  in  the  order  in  which  they  come.. 
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1861. 


Feb.  26. 


ROWE  v.  ROWE. 


Right  of  a        fTlHE  testator,  Joseph  Rowe,  a  farmer,  by  a  codicil  to 

to^ijoya resi-  ^is  w*">  S**6   and  bequeathed  all  his  personal 

due  in  specie  estate  and  effects  unto  his  executors,  thereafter  named, 
a  direction"  to  upon  trust  for  the  benefit  of  his  brother  James  Rowe 
get  in  and  con-  for  h;s  ijfe  anfi  qft^  fa  decease,  to  get  in  and  convert 

vert  the  same  .  .  ™f    »     *   •>»  * 

into  money  and  the  same  into  money,  and  pay  to  iAizabeth  Cheers  and 

hildeathfter     Ann  Cheer8  the  8um  of  100i  each>  and  to   Pay  and 

divide  the  residue  unto  and  amongst  his  nephews  and 

nieces  as  should  be  living  at  his  death,  in  equal  shares. 

And  he  appointed  the  Plaintiffs  his  executors. 

The  testator  died  in  1856. 

A  question  arose  whether  James  Rowe  was  entitled 
to  enjoy  the  personal  estate  in  specie,  or  whether  it 
ought  to  be  converted  and  invested  in  Consols. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  James  was  entitled  for  life 
to  the  enjoyment  of  the  property  in  specie.  I  proceed 
on  the  cases  of  Morgan  v.  Morgan  (a);  Alcock  v. 
Sloper  (b) ;  Shirving  v.  Williams  (c) ;  and  on  this  prin- 
ciple : — the  testator  gives  everything  to  his  brother  for 
life,  with  a  direction  to  his  executor,  after  his  brother's 
death,  to  get  in  and  convert  his  personal  estate  into 
money,  thus  shewing  an  intention  that  there  should  not 

be 

(a)  14  Bean.  74.  (c)  24  Beav.  275. 

(*)  2  Myl.  £  K.  699. 
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be  a  previous  conversion.   He  did  not  intend  his  farming        1861. 

stock  to  be  sold  and  the  produce  invested,  but  that  his  v^%-^/ 
brother  should  have  the  use  of  it  during  his  life.     I  will        Row* 
make  a  declaration,  that  James  was  entitled  to  enjoy  the        Rows, 
personal  estate  of  Joseph  in  specie. 


GALSWORTHY  v.  DURRANT.  i860. 

June  26. 

rpHIS  bill  was  filed  by  Mr.  Galsworthy,  "  on  behalf  A.  B.  took  the 
of  himself  and  all  other  the  unsatisfied  creditors  invent  Act 
of  George  Smith,  deceased,  who  shall  come  in  and  con-  in  1849,  and 
tribute  to  the  costs  of  this  suit/9  against  Mr.  Durrant,  was  entered  up 
the  executor  of  Smith.    The  bill  stated,  that  George  J^^™1' 
Smith,  at  the  time  of  his  insolvency,  and  thenceforth  death,  it  was 
up  to  his  decease,  was  indebted  to  the  Plaintiff  in  the  ^gn^'iniriit 
sum  of  1,400Z.    That  George  Smith,  on  the  24th  day  of  maintain  a  suit 
December,  1849,  took  the  benefit  of  the  Insolvent  Debtors  n|8  assets, 
Act,  and  on  the  31st  day  of  December,  1859,  the  Plain-  without  first 

applying  for 

tiff  was  duly  appointed  assignee  of  his  estate  and  effects,  the  sanction  of 
which  thereupon  became  and  were  now  vested  in  the  ge  Insolvent 
Plaintiff  as  such  assignee.    That  previously  to  bis  adju-  Court,  and 
dication  as  such  insolvent,  George  Smith  executed  a  ™  ^  tn^" 
warrant  of  attorney,  to  enter  up  judgment  against  him  assets  were  in 
in  the  Queen's  Bench  for  4,032/.,  at  the  suit  of  the  pro- 
visional  assignee,  his  successors  and  assigns,  for  the 
purpose  of  securing  the  amount  due  from  him  to  his 
creditors  at  the  time  of  his  insolvency ;  and  that  judgment 
was,  on  the  7th  day  ot  April,  1859,  duly  entered  up  on 
such  warrant  of  attorney.    That  the  debts  due  from  the 
insolvent  to  the  Plaintiff  and  the  other  scheduled  cre- 
ditors still  remained  unpaid. 

That  George  Smith  duly  made  his  will,  and  thereby, 
after  directing  that  all  his  just  debts  and  funeral  and 

testamentary 
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I860.       testamentary  expenses  should  be  paid  and  satisfied  by  his 
executor  Charles Durr ant,  as  soon  as  conveniently  might 
be  after  his  decease,  and  giving  his  estate  and  effects  as 
Durrant.     therein  mentioned,  he  appointed  Charles  Durrani  his 
executor. 

That  George  Smith  departed  this  life  on  the  24th  day 
of  April,  1859,  and  that  his  will  was  proved  by  the 
Defendant  Charles  Durrant  on  the  16th  day  of  August, 
1859. 

That  George  Smith, subsequently  to  his  said  insolvency, 
acquired  considerable  personal  estate  and  effects,  and  was, 
at  the  time  of  his  decease,  entitled  to  personal  estate  and 
effects  of  the  value  in  the  whole  of  1,000Z.  and  upwards, 
which  Charles  Durrant  had  possessed  himself  of,  to  an 
amount  considerably  more  than  sufficient  for  payment 
of  the  funeral  and  testamentary  expenses  of  George 
Smith,  and  the  debts  contracted  by  him  subsequently  to 
his  said  insolvency.  That  the  Plaintiff  had  requested 
the  Defendant  to  apply  the  residue  which  would  remain 
of  the  personal  estate  and  effects  of  Geoge  Smith,  after 
satisfying  his  funeral  and  testamentary  expenses,  and 
debts  incurred  by  him  since  his  said  insolvency,  in  or 
towards  satisfying,  rateably,  the  debts  due  to  the  Plain- 
tiff and  the  other  creditors  of  George  Smith  at  the  time 
of  his  said  insolvency,  but  that  Charles  Durrant  had 
refused  to  comply  with  such  requests. 

The  bill   prayed  as  follows : — 1.  "  That  it  may  be 

declared  that  the  surplus  assets  of  the  estate  of  George 

Smith,  which  may  remain  after  payment  of  his  funeral 

and  testamentary  expenses,  and  any  debts  which  he  may 

have  incurred  since  his  insolvency,  are  applicable  to  the 

payment  of  the  debts  due  from  him  to  the  Plaintiff  and 

the  other  creditors  of  George  Smith  at  the  time  of  his 

insolvency. 

"  2.  That 
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"  2.  That  the  usual  accounts  may  be  taken,  under  the  I860, 
direction  of  this  honorable  Court,  of  the  funeral  and 
testamentary  expenses  and  debts  of  the  said  George 
Smith,  including  those  due  from  him  to  the  Plaintiff  and  Durrant. 
bis  other  creditors  previously  to  his  said  insolvency,  and 
included  in  the  schedule  filed  by  him  under  his  said 
insolvency,  and  that  the  personal  estate  and  effects  to 
which  the  said  George  Smith  was  entitled  at  the  time  of 
his  decease  may  be  applied  in  a  due  course  of  adminis- 
tration, under  the'  direction  of  this  honorable  Court," 
and  for  a  receiver  and  injunction. 

To  this  bill  the  Defendant  filed  a  general  demurrer. 

Mr.  Selwyn  and  Mr.  Jessel  in  support  of  the  de- 
murrer. This  bill  cannot  be  sustained ;  it  is  founded  on 
Ward  v.  Painter  (a),  which  was  decided  on  the  54  Geo. 
8,  c.  23,  requiring  a  "  recognizance"  to  be  entered  into 
by  the  insolvent,  but  there  is  no  similar  decision  since 
the  alteration  of  the  law  by  the  1  &  2  Vict.  c.  110;  and 
in  the  only  two  cases  of  Thomas  v.  Pinnell  (ft)  and 
In  re  Moylan  (c)  the  claimants  failed.  Barton  v.  Tat- 
tersall  (d)  was  decided  on  the  53  Geo.  3,  c.  102,  s.  10 
upon  the  "  engagement"  of  the  insolvent,  which  the  In- 
solvent Court  could  not  enforce,  and  Ward  v.  Painter  (e) 
turned  on  an  allegation  of  the  insolvency  of  the  executor 
and  his  threats  to  misapply  the  assets.  By  the  existing 
law,  every  right  under  the  judgment  is  left  to  the  discre- 
tion of  the  Insolvent  Court,  and  until  that  discretion 
has  been  exercised  in  their  favor,  the  creditors  under  the  in- 
solvency have  no  rights  or  remedies  under  the  judgment, 
and  no  interest  in  the  insolvent's  assets.  The  1  &  2  Vict. 
c.  110,  s.  87,  directs  the  insolvent  to  execute  a  warrant 

of 

(a)  2  Beuv.  85  ;  5  Myl.  £  Cr.  (r)  16  Bean.  220. 

298.  (d)  1  Ruts.  £  My.  237. 

(6)  15  Bern.  148.  (e)  5  Myl.  *  Cr.  299. 
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1860.       of  attorney,  upon  which  judgment  is  to  be  entered  up, 
and  it  proceeds  thus  : — 

And  if,  at  any  time,  it  shall  appear  to  the  satisfaction 
of  the  said  court,  that  such  prisoner  is  of  ability  to  pay 
such  debts  or  any  part  thereof,  or  that  he  is  dead  leaving 
assets  for  that  purpose,  the  said  court  may  permit  execu- 
tion to  be  taken  out  upon  such  judgment,  for  such  sum 
of  money,  as,  under  all  the  circumstances  of  the  case, 
the  said  court  shall  order,  such  sum  to  be  distributed 
rateably  among  the  creditors  of  such  prisoner,  according 
to  the  mode  hereinbefore  directed  in  the  case  of  a  divi- 
dend made  after  adjudication,  and  such  further  proceed- 
ings shall  and  may  be  had  upon  such  judgment  as  may 
seem  jit  to  the  discretion  of  the  said  court,  from  time  to 
time,  until  the  whole  of  the  debts  due  to  the  several 
persons  against  whom  such  discharge  shall  have  been 
obtained  shall  be  fully  paid  and  satisfied,  together  with 
such  costs  as  the  said  court  shall  think  fit  to  award. 

No  proceeding  can  therefore  be  taken  without  the 
permission  of  the  Insolvent  Court,  and  the  extent  to 
which  it  may  be  enforced,  the  distribution  of  the  amount 
recovered,  and  all  further  proceedings,  are  to  be  at  the 
discretion  of  that  court.  How  then  can  this  bill,  founded 
alone  on  the  judgment,  be  supported,  unless  it  appears 
that  the  Insolvent  Court  has  authorized  the  proceedings  ? 
But  in  addition  to  this  the  91st  section  enacts, — 

"  That  after  any  person  shall  have  become  entitled  to 
the  benefit  of  this  act,  by  any  such  adjudication  as  afore- 
said, no  writ  of  fieri  facias  or  elegit  shall  issue  on  any 
judgment  obtained  against  such  prisoner  for  any  debt  or 
sum  of  money,  with  respect  to  which  such  person  shall 
have  so  become  entitled,  nor  in  any  action  upon  any  new 
contract  or  security  for  payment  thereof,  except  upon  the 
judgment  entered  up  against  such  prisoner  according  to 

this 
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this  act ;  and  that  if  any  suit  or  action  shall  be  brought  I860, 
or  any  scire  facias  be  issued  against  any  such  person, 
his  heirs,  executors  or  administrators,  for  any  such  debt 
or  sum  of  money/'  &c,  &c,  "  except  as  aforesaid,  it  shall  Durrani 
be  lawful  for  such  person,  his  heirs,  executors  or  ad- 
ministrators, to  plead  generally  that  such  person  was 
duly  discharged,  according  to  this  act,  by  the  order  of  ad- 
judication made  in  that  behalf,  and  that  such  order  re- 
mains in  force,  without  pleading  any  other  matter 
specially."  The  insolvent,  therefore,  and  his  executors, 
are  authorized  to  plead  his  discharge  to  this  bill,  founded, 
as  it  is,  wholly  on  a  debt  anterior  to  the  insolvency. 

Secondly,  Mr.  Sturgis,  the  provisional  assignee,  is  a 
necessary  party  to  this  suit. 

Mr.  Hallet,  in  support  of  the  bill,  was  not  called  on. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  cannot  be  sus- 
tained. According  to  the  well-established  principle,  an 
existing  jurisdiction  is  not  taken  away,  except  by  precise 
and  distinct  words,  and  nothing  in  the  act  of  the  Queen 
has  been  pointed  to,  which  takes  away  the  jurisdiction 
of  this  Court.  The  only  section  which  is  relied  upon 
is  the  91st,  which  says,  that  no  proceedings  shall  be 
taken  against  the  insolvent,  except  upon  the  judgment 
entered  up  against  such  insolvent  under  the  provisions 
of  the  act.  The  absence  of  such  a  judgment  has 
been  decided  in  many  cases  to  be  fatal,  as  in  Re 
Moylon  (a) ;  but  one  exists  in  this  case.  The  only 
question  is,  whether  the  subsequent  statutes  have 
affected  the  principle  of  the  decision  in  Ward  v. 
Painter  (b).     In  that  case  all  the  moral  grounds  which 

Mr. 

(a)  16  Bettv.  220.  (6)  2  Beav.  85. 


Galsworthy 

v. 


282  CASES  IN  CHANCERY. 

I860.  Mr.  Jessel  has  put  forward  existed,  for  as  the  law  then 
stood,  a  reasonable  allowance  was  to  be  made  for  the 
maintenance  of  the  debtor  and  his  family,  and  by  the 
Durrant.  14th  section  of  the  54  Geo.  3,  c.  23,  it  was  provided, 
that  the  judgment  on  the  recognizance  should  not  be 
put  in  force,  except  by  the  order  of  the  Court,  and  that 
all  proceedings  should  be  "  according  to  the  orders  of 
the  Court."  In  that  case,  no  application  had  been 
made  to  the  Insolvent  Debtors  Court,  and  yet  this  Court 
did  not  hesitate  to  say,  that  the  jurisdiction  of  this 
Court  to  administer  the  assets  had  not  been  affected, 
and  the  grounds  stated  by  Lord  Cottenham  appear  to 
me  to  be  quite  unanswerable.  This  Court  has  jurisdic- 
tion in  the  administration  of  assets,  and  the  statute  has 
provided,  that  where  a  man  has  become  insolvent,  his 
after-acquired  property  shall  be  liable  for  his  after- 
contracted  debts,  and  subject  thereto  for  the  debts  con- 
tracted previously  to  the  insolvency,  or  so  much  thereof 
as  may  remain  unpaid,  provided  a  judgment  has  been 
entered  up,  and  subject  always  to  the  discretion  of  the 
Insolvent  Debtors  Court  to  provide  for  the  insolvent's 
family.  An  insolvent  dies  possessed  of  considerable 
property,  his  will  is  proved,  and  an  order  is  obtained  for 
the  administration  of  his  estate  ;  the  rights  of  the  cre- 
ditors under  the  insolvency  are  subject  to  the  payment 
of  the  debts  subsequently  contracted ;  what  authority 
has  the  Insolvent  Debtors  Court  to  determine  as  to  the 
validity  of  those  subsequent  debts,  or  how  can  it  ascer- 
tain whether  there  is  a  surplus  ?  The  question,  if  there 
is  any  surplus  or  not,  may  depend  upon  what  subsequent 
debts  are  properly  payable  out  of  the  subsequent  assets ; 
how  can  this  be  ascertained  by  the  Insolvent  Debtors 
Court?  The  executor  might  say  that  the  subsequent  debts 
exhausted  all  the  assets ;  but  the  assignee  might  insist 
that  the  alleged  debts  were  merely  imaginary,  or  that 
they  **ad  been  trumped  up  for  the  very  purpose  of  de- 
feating 
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feating  his  rights.  How  can  that  Court  take  all  the  1860. 
accounts  and  ascertain  the  facts?  Again,  this  Court 
has  obviously  jurisdiction  to  determine  as  to  the  rights 
of  the  persons  entitled  to  any  clear  surplus,  after  pay-  Dumaht. 
ment  of  all  the  debts,  such  as  the  rights  of  the  next  of 
kin,  or  residuary  legatees,  and  for  that  purpose  it  must 
necessarily  ascertain  what  debts  are  first  properly  payable 
out  of  the  assets,  so  that  a  suit  might  be  maintained  to 
take  the  account  and  ascertain  what  debts,  previous  and 
subsequent  to  the  insolvency,  were  properly  payable  out 
of  the  assets ;  but  the  argument  is,  that  this  Court  has 
no  right  to  ascertain  the  debts  previous  to  the  insolvency, 
unless  there  be  a  probability  of  a  loss  of  assets.  No  sec- 
tion of  the  act  has  been  called  to  my  attention  where  any 
6uch  distinction  is  drawn,  or  where  the  jurisdiction  is 
made  dependent  upon  whether  there  is  or  is  not  any  risk 
of  the  assets  being  lost  or  made  away  with.  It  would 
obviously  be  very  inconvenient,  if  the  Court  had  first  to 
determine  whether  there  was  any  risk  to  the  assets  or 
not ;  the  bill  would  be  clearly  maintainable,  if  it  con- 
tained an  allegation  that  the  executor  was  about  to 
destroy  or  make  away  with  the  assets,  but  if  it  proved 
not  to  be  so,  then  that  allegation  would  go  for  nothing, 
and  the  jurisdiction  of  this  Court  would  be  at  an  end. 
It  is  obvious  that  this  Court  has  jurisdiction  to  ascertain 
the  debts,  and  Sir  J.  Leach,  Lord  Langdale  and  Lord 
Cottenham  have  all  determined  that  this  jurisdiction 
cannot  be  taken  away  except  by  express  words,  and 
I  also  am  of  the  same  opinion.  I  concur  in  the  ob- 
servation of  Lord  Cottenharq,  who  says,  "  Whether  this 
Court  will  ultimately  administer  the  surplus  of  the  pro- 
perty amongst  the  creditors  anterior  to  the  insolvency 
is  not  a  question  now  to  be  decided."  (a) 

I  am  also  of  opinion  that  there  is  no  necessity  for  the 

provisional 

(a)  5  MyL  $  Cr.  300. 
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1860.  provisional  assignee  being  made  a  party,  a  creditors' 

WPV-^/  assignee  having  been  appointed  and  made  a  party  to 
Galsworthy 


v. 
Dukrant. 


the  suit.    The  demurrer  must  be  overruled. 


Mr.  Hallett  referred  to  Byrne  v.  Byne  (a). 

(a)  2  Dru.  $  War.  71 ;  1  Flan.  $  K.  43. 
Note.— Jffirmed  by  Lord  Campbell,  L.  C,  4M  December,  1860. 


Nov.  23. 


DUFFIELD  v.  CURRIE. 


A  testator  fT^HE  testator  Thomas  Duffield,  who  had  four  children, 
10,000/.  each  yi7-9  Thomas,  Augusta,  Agnes  and  Arthur,  and 

t0 kj8  youngff  a  power,  under  bis  marriage  settlement,  of  appointing 
all  the  residue  a  sum  of  about  49,000/.  amongst  them,  made  his  will 
son*!"  ^ed8the  in  1854.  By  this,  after  referring  to  the  power,  he  pro- 
directed  the  in-  ceeded  as  follows  : — 

come  of  the 

whole,  until  <«  flfow   in  pursuance  of  the  said  power,   I  hereby 

the  youngest  .  i       «.  ^  imiii 

should  attain  appoint  unto  each  of  my  three  younger  children  by  the 
twenty-one,  to  8a;d  marriage  the  sum  of  10,000/.  sterling,  part  of  the 

be  applied  m  °  .  . 

the  mainte-  said  settled  trust  estate  and  premises,  5,000/.  sterling 
nfinors0  In  whereof  shall  be  payable  and  paid  to  each  of  them  as 
the  event  of  a  and  when  he  or  she  attains  the  age  of  twenty-one  years 
dyingunder  or  niarries  under  that  age  with  the  consent  of  their 
twenty-one,  he  guardians,  hereinafter  appointed,  and  the  residue  whereof 

appointed  his     °  . 

share  to  the      shall  be  payable  and  paid  to  them,  respectively,  as  and 

action  to 'the  W^en  m?  younge8t  c^1^  s^a^  atta»n  the  age  of  twenty- 
residue."  one*  years.  And  I  appoint  all  the  residue  of  the  said 
share' of  a  settled  trust  estate  and  premises  unto  my  son  Thomas 
younger  child   Buffield.    And  I  direct,  that  the  sum  of  10,000/.  sterling, 

who  died  under  .  . 

twenty-one  Part  of  the  said  residue,  shall  be  payable  and  paid  to 
was  not  pay-  jjim  upon  his  attaining  the  age  of  twenty-one  years,  and 
eldest  until  the  the  remaining  part  of  the  said  residue  shall  be  payable 

attained  °       anc*  Pa,(*  *°  ^"m  as  an<*  w^en  my  youngest  child  shall 
;  twenty-one.  attain 

\ 
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attain  the  age  of  twenty-one  years.  And  I  hereby 
further  appoint  and  direct,  that  the  income  of  the  said 
sums  of  5,000/.  and  10,000/.  respectively,  hereinbefore 
appointed  to  my  said  children,  upon  their  respectively 
attaining  the  age  of  twenty-one  years  or  marrying,  shall, 
until  the  same  sums  shall  respectively  become  payable, 
and  the  income  of  the  residue  of  the  said  settled  trust 
estate  and  premises,  shall,  until  my  said  youngest  child 
shall  attain  the  age  of  twenty-one  years,  or  so  much 
thereof  respectively  as  the  trustees  or  trustee  for  the 
time  being  of  the  said  settlements  shall  deem  necessary, 
be  applied  towards  the  maintenance  and  education  of 
such  children  or  child  of  mine  as  shall  be  under  the  age 
of  twenty-one  years,  and  the  unapplied  income  thereof 
respectively  shall  be  invested  and  accumulated  until 
my  youngest  child  shall  attain  the  age  of  twenty-one 
years." 


1860. 

DUFPIELD 

V. 

CURRIE. 


"  And  in  the  event  of  the  death  of  any  one  or  more 
of  my  said  younger  children  before  attaining  the  age 
of  twenty-one  years,  or  before  marrying  under  that  age 
with  the  consent  of  their  guardians,  then  I  appoint  the 
share  or  shares  of  her  or  them  so  dying  in  the  said 
settled  trust  estate  and  premises  unto  my  said  son 
Thomas  Duffield,  and  I  expressly  appoint  the  same  in 
addition  to  the  residue  of  the  said  settled  trust  estate 
and  premises  hereinbefore  appointed  to  him,  any  proviso 
in  the  said  indentures  of  settlement  contained  to  the 
contrary  notwithstanding.  But  in  case  my  said  son 
Thomas  shall  not  live  to  attain  a  vested  interest  in  the 
said  settled  trust  estate  and  premises,  then  I  appoint  the 
whole  of  the  said  settled  trust  estate  and  premises  unto 
and  equally  amongst  all  my  other  children  by  my  said 
marriage  who  shall  attain  the  age  of  twenty-one  years 
or  be  married  under  that  age  with  such  consent  as  afore- 
said." 

The 
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The  testator  died  m  1854. 

The  testator's  son  Thomas  bad  now  attained  twenty- 
one;  Augusta  died  in  1859  under  age  and  unmarried, 
and  Agnes  and  Arthur  were  still  minors. 

Under  these  circumstances  Thomas  Dvffield instituted 
this  suit,  stating,  that  he  was  advised  that  he  was 
entitled  to  both  the  sums  of  1 0,000/ .  by  the  will  of  his 
father  appointed  in  favor  of  Augusta  Fanny  Duffield, 
deceased,  and  also  the  sum  of  10,000/.  by  the  said  will 
directed  to  be  paid  to  the  Plaintiff  on  bis  attaining  the 
age  of  twenty-one  years,  out  of  the  residue  of  the  trust 
funds,  after  providing  for  the  10,000/.  for  Augusta 
Fanny  Duffield  and  the  like  sum  of  10,000/.  for  each 
of  them  Agnes  Duffield  and  Arthur  Augustus  Duffield, 
and  to  have  such  sums  of  10,000/.  and  10,000/.  imme- 
diately transferred  and  paid  to  him. 

Mr.  R.  Palmer  and  Mr.  O.  L.  Russell,  for  the  Plain- 
tiff, argued  that  the  sums  in  question  were  vested  and 
immediately  payable.    They  cited  King  v.  Tootel(a). 

Mr.  Lloyd  and  Mr.  Swanston,  jun.,  for  the  Defend- 
ants, argued  that  the  additional  gift  to  the  Plaintiff  of 
Augustas  10,000/.  was  coupled  with  the  same  con- 
ditions ;  Crowder  v.  Clowes  (£) ;  and  was  not  payable 
until  the  youngest  child  attained  twenty-one,  and  that 
in  the  meanwhile  the  income  was  applicable  to  the 
maintenance  of  the  younger  children. 

The  Master  of  the  Rolls. 

I  am  of  opinion  this  10,000/ ,  originally  iutended  for 

the  daughter  Augusta,  is  given  over  to  the  eldest  son  as 

part  of  and  that  it  falls  into  and  constitutes  part  of  the 

residue. 

The 


(a)  25  Beav.  23. 


(6)  2  Vtt.jun.  449. 


DUFPIELD 
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The  will  directs  the  income  of  the  whole  fund  to  be  1860. 
applied  in  the  maintenance  of  the  children  until  the 
youngest  attains  twenty-one.  That  is,  if  you  stop  there, 
it  includes  the  whole  of  the  fund  appointed.  The  Cur&ie. 
testator  provides  for  the  case  of  a  younger  child  dying 
before  attaining  twenty-one,  and  he  appointed  the 
share  of  such  child  to  the  eldest  son  "  in  addition 
to  the  residue/'  and  it  is  to  form  part  of  the  settled  trust 
estate  of  which  he  has  already  directed  10,000/.  to  be 
paid  to  the  eldest  son  upon  his  attaining  twenty-one, 
and  that  the  remaining  part  of  the  residue  shall  be 
payable  to  him  when  the  youngest  child  shall  attain 
twenty-one. 

The  effect  of  it  is,  that  Augustas  10,000/.  forms  part 
of  the  residue,  and  the  Plaintiff  can  only  take  his  own 
10,000/.  on  attaining  twenty-one,  and  the  remainder 
of  the  residue  when  the  testator's  youngest  child  attains 
twenty-one. 
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NUGEE  t;.  CHAPMAN.    (No.  1.) 

Dec.  6,  7. 
A  testator         fT^HE  testator  Francis  James  Nugee,  having  two  sons 

fracted  tonpur-        Andrew  and  George,  made  a  codicil,  dated  the  18th 

chase  a  real      of  March,  1858,  which  was  as  follows  : — 
estate,  devised 

it  to  his  son  "  Whereas,  since  the  date  of  my  said  will,  I  have 

his  issTe^nd  purchased  or  contracted  to  purchase  from  the  trustees  of 
he  bequeathed  the  Rev.  Lovelace  Bigg  Wither  the  manor  or  reputed 
moieties  be-  manor  of  Wymering,  in  the  county  of  Southampton,  with 
tween  his  sons  a  farm  Ca.lled  Wymering  farm  thereto  attached,  and  con- 

Andrew  and  .   .  f  *  . 

George.    But  taming  two  hundred  and  forty-six  acres  or  thereabouts, 

th  t  T^oou/  anc*  a  P'ece  °^  downland  adjoining  thereto,  and  con  tain- 
should  be  de-    ing  thirty-eight  acres  or  thereabouts,  but  which  purchase, 

Andrew*™  as  to  ^e  8a,(*  downland,  may  or  may  uot  be  eventually 
moiety,  as  an  completed,  I  do  hereby  give  and  devise  the  said  manor 
the  real  estate  or  reputed  manor  of  Wymering,  and  the  said  Wymering 
devised  to  him.  farm  an(j  the  said  piece  of  downland  adjoining  thereto 

Before  the  tes-  '  r  ,       , 

tator's  death,     (in  case  the  purchase  thereof  shall  be  completed),  unto 

wwMsckded  aD(^  to  ^e  U8e  °^ my  80n Andrew  Nugee* and  his  assigns 
He/c/t  that  no  during  his  life,"  with  remainder  to  the  children  of  Andrew 
ought tobe  Nugei  with  remainder  over.  And  he  bequeathed  one 
made  from  moiety  of  the  residue  of  the  produce  of  his  real  and  per- 
moietyofthe  Bonal  estate  unto  his  son,  Andrew  Nugei,  absolutely, 
residue.  ancj  ^he  other  moiety  and  17,000/.  unto  his  son  George 

Nugei  for  life,  with  remainder  to  his  children.  But  the 
testator  directed  as  follows : — "  And  I  direct,  that  in 
ascertaining  the  moieties  of  my  said  residuary  trust 
monies  and  effects,  the  sum  of  10,000/.  shall  be  debited 
against  the  moiety  so  bequeathed  by  me,  as  last  afore- 
said, to  the  said  Andrew  Nugei,  as  an  equivalent  for  the 
manor  and  farm  at  Wymering  aforesaid,  which  I  have 
hereinbefore  devised  to  him  and  his  issue  in  tail,  but 

no 
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no  deduction  shall   be  made  from  the    said    sum    of       1860. 
10,000/.  in  case  the  purchase  of  the  downland  is  or  is 
not  completed." 


•NUOEB 
V. 

Chapman. 

The  testator  made  a  second  codicil  on  the  26th  of 


September,  1859,  and  died  on  the  same  day. 

The  contract  for  purchase  of  the  manor  of  Wymering, 
and  of  the  farm  and  downland  referred  to  in  the  codicil, 
was,  shortly  after  the  date  of  that  codicil,  and  previously 
to  the  date  of  the  second  codicil,  entirely  and  finally 
rescinded  by  the  vendors,  and  the  manor,  farm  and 
downland  were,  in  fact,  in  the  interval  between  the  two 
last-mentioned  dates,  sold  by  the  same  vendors  from 
whom  the  testator  had  so  formerly  contracted  to  pur- 
chase to  some  third  person. 

Upon  the  testator's  death,  a  question  arose  whether, 
having  regard  to  the  recision  of  the  contract  for  the 
purchase  of  the  manor,  farm  and  downland,  and  to  the 
dispositions  and  directions  contained  in  the  will  and  co- 
dicils of  the  testator,  the  whole  or  any  and  what  part  of 
the  sum  of  10,000/.  in  the  first  codicil  directed  to  be 
debited  against  the  moiety  of  residuary  trust  moneys 
and  effects  thereby  bequeathed  to  Andrew  Nugei,  ought, 
in  fact,  to  be  so  debited. 

Mr.  Lloyd  and  Mr.  C.  Parke  for  the  Plaintiff  George 
Nugel. 

Mr.  Selwyn  and  Mr.  Wickens  for  the  widow  of 
Andrew. 

Mr.  Daniel  and  Mr.  Waley  for  the  children  of 
Andrew, 

Mr. 
u2 
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1860. 


Mr.  Wilcock  for  the  children  of  one  of  the  testator's 
daughters. 

Mr.  JR.  Palmer  and  Mr.  C.  C.  Barber  for  another 
daughter  and  her  husband. 


The  Master  of  the  Rolls. 

As  to  the  deduction  of  the  10,0002.,  I  stopped  Mr. 
Selwyn.  I  entertain  no  doubt  that  it  is  only  to  take 
effect  in  the  event  of  the  devise*  of  the  manor  taking 
effect,  and  consequently  that  no  deduction  is  to  be  made 
against  Andrew's  moiety  of  the  residue  money. 


Dec.  6,  7. 

A  testator  be- 
queathed as 
follows: — "As 
regards  my 
worldly  goods, 
I  give  and  be- 
queath all  my 
furniture, 
plate,  books 
and  other  per- 
sonalty" to  my 
wife.     Held, 
that  the  ge- 
neral words 
were  not  to  be 
confined  to 
things  ejuidem 
generis,  but 
that  they  in- 
cluded a  share 
of  the  produce 
of  real  and 
personal  estate, 
to  which  the 
testator  was 
entitled  under 
the  will  of  his 
father. 


NUGEE  v.  CHAPMAN.    (No.  2.) 

rpHE  first  testator,  Francis  J.  Nugee,  by  a  codicil 
A      dated  in  March,  1838,  bequeathed  a  moiety  of  the 
produce  of  his  real  and  personal  estate,  which  he  directed 
to  be  converted,  to  his  son  Andrew  Nugee. 

The  legatee,  Andrew  Nugee,  died  in  December,  1858, 
in  the  life  of  his  father,  whereupon  his  father  by  a  codicil 
dated  in  September,  1859,  directed  that  the  devises  and 
bequests  to  Andrew  should  go  as  if  Andrew  had  sur- 
vived him.  The  first  testator  died  in  September,  1859, 
and  the  Court  having  held  that  half  of  his  residuary 
estate  belonged  to  Andrew's  estate,  the  question  arose, 
whether  it  passed  by  the  terms  of  Andrew's  will.  It 
appeared  that  Andrew  Nugee  made  his  will  dated  the 
23rd  of  September,  1858,  which  (so -far  as  is  material) 
was  as  follows : — 

"  As  regards  my  worldly  goods,  I  give  and  bequeath 

all  my  furniture,  plate,  books  and  other  personalty  to 

my  very  dear  wife." 

Mr. 
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Mr.  Selwyn  and    Mr.    Wickens,   for   the   widow   of       1860. 
Andrew,  contended  that  the  general  words  were  not  con- 
fined  to  the  testator's  property  ejusdem  generis,  but  in-  v. 

eluded   the   moiety  of  his   father's   estate;  Arnold  v.       (N^-n* 
Arnold  (a) ;    and    that   the   preliminary  words   of  the 
will  "  as  regards  my  worldly  goods"  showed  an  intention 
to  dispose  of  the  whole  of  his  property. 

Mr.  Daniel  and  Mr.  Waley,  for  the  children  of  A  ndrew, 
argued,  that  the  word  "  personalty"  must  be  limited,  in 
its  operation,  to  "  furniture,  plate,  books/'  and  the  like, 
and  that  there  was  an  intestacy  as  to  the  share  of  the 
father's  estate,  which  was  divisible  between  the  widow  and 
next  of  kin. 

The  Master  of  the  Rolls. 

I  entertain  no  doubt  that  the  residue  passes  to 
A  ndrew* s  wife. 

In  these  cases,  where  general  words  are  construed  to 
be  ejusdem  generis  with  the  particular  words  which 
preceded  them,  there  is  often  a  great  refinement  of  law, 
and  the  construction  given  is  not  always  that  which 
was  intended  by  the  testator  himself.  It  is  not  un- 
common for  persons  who  intend  to  include  everything, 
and  who  do  not  write  accurately,  to  specify  many  items 
and  then  to  add  a  general  expression.  Still  where  a 
long  enumeration  of  articles  is  followed  by  general 
words,  it  has  been  decided  that  they  only  include 
things  ejusdem  generis.  But  this  does  not  affect  a 
case  in  which  a  testator  begins  his  will  by  expressions 
showing,  as  in  this  case,  that  he  intends  to  dispose  of 
'•  his  worldly  goods."  He  says  that  his  worldly  goods, 
whether  furniture,  plate,  books  or  other  personalty,  are 
to  go  to  his  wife.  It  is  a  disposal  of  all  his  worldly 
goods,  and  I  think  he  intended  her  to  take  everything. 

(a)  2  Myl.  4-  JT.  365. 
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WILLIAMS  ».  ALLEN. 

Jan   15. 

In  a  suit  to       npHIS  was  a  suit  against  the  trustee  of  a  marriage 

make  a  trustee   A      settlement  to  make  him  personally  liable  for  a  por- 
table for  a  part  r  . 

of  the  trust       tion  of  the  trust  fund  which  was  not  forthcoming. 

fund  which 
was  not  forth- 
coming, he  By  his  answer,  the  trustee  stated,  that  the  fund  in 

had  been  re-     question  had  been  paid  over  to  the  husband  and  wife,  the 
ceived  by  the    tenants  for  life,  who  were  both  dead.    The  cause  coming 

tenants  for  life,  %  ° 

who  were  dead,  on  for  hearing,  it  was  objected  that  their  legal  personal 
toeir 'personal    rePre8entat>?es  were  necessary  parties  to  the  suit. 

representative! 

parties.  Mr.  -R.  Palmer  and  Mr.  Baggaley  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Steere,  in  support  of  the  objec- 
tion, argued,  that  the  estates  of  the  parties  who  had  re- 
ceived and  had  had  the  benefit  of  the  trust  moneys  were 
primarily  bound  to  replace  it,  and  that  their  interests,  if 
any,  in  the  other  trust  funds  ought  to  be  made  liable,  in 
this  suit,  to  make  good  the  loss. 


The  Master  of  the  Rolls. 

There  is  no  evidence  of  the  trustee  having  derived  any 
personal  advantage  from  this  fund,  and  he  swears  that 
it  was  paid  over  to  the  husband  and  wife,  who  were  en- 
titled for  life.  I  am  of  opinion  that  if  the  money  has 
been  so  paid  over  to  them,  the  Defendant  would  have  a 
right  to  make  any  interest  in  the  trust  funds  belonging 
to  them  available,  and,  therefore,  that  their  legal  personal 
representatives  ought  to  be  parties.    They  are  clearly 

interested 
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interested  in  the  matter,  and  would  be  necessary  parties        1861. 
to  any  inquiry,  but  which  I  ought  not  to  direct  in  their 
absence. 

The  cause  must  stand  over  for  want  of  parties. 


JONES  t;.  SHEPHERD.  186°- 

Dec.  15. 
fTlHIS  was  an  interpleader  suit;  the  bill,  together  with  An  inter- 

"*■      an  affidavit  of  no  collusion,  was  filed  at  the  Record  J^j  J^^. 

and  Writ  Clerks'  Office  on  the  16th  of  November,  but  davit  of  no 

the  affidavit  was  not  actually  annexed  to  the  bill.  fi]e<i  together 

at  the  Record 
and  Writ 

Two  of  the  Defendants  filed  demurrers  to  the  bill,  on  Clerks'  Office, 
the  ground  that  the  affidavit  was  not  annexed.  aJZSJ'011 

that  they  were 

Mr.  G.  L.  Russell  and  Mr.  Pemberton,  in  support  of  Wftg  overruled. 
the  demurrers. 


To  a  bill  of  interpleader  the  Plaintiff  must  annex  an 
affidavit  that  there  is  no  collusion  between  him  and  any 
of  the  parties  (a),  and  Lord  Redesdale  distinctly  states  (6) 
that  a  bill  of  interpleader  "  is  also  liable  to  a  particular 
cause  of  demurrer/'  the  Plaintiff"  is  required  to  annex  to 
his  bill  an  affidavit  that  it  is  not  exhibited  in  collusion 
with  any  of  the  parties  to  induce  the  Court  to  entertain 
jurisdiction  of  the  suit,  and  the  want  of  that  affidavit  is 
therefore  a  ground  of  demurrer." 

They  also  referred  to  the  53  Geo.  3,  c.  159,  s.  7, 
which  says  that  the  Plaintiff,  in  shipping  cases,  "  shall 

annex 

(a)   Redes.  49  (4th  ed.)  (b)  Page  143  (4th  erf.) 
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1860.  annex  to  such  bill  an  affidavit"  of  no  collusion,  and  to 
Walker  v.  Fletcher  (a) ;  Larabie  v.  Brawn  (ft).  They  also 
argued  that  the  circumstance  that  bills  and  affidavits 
were  now  filed  in  the  same  office,  and  not  as  formerly 
in  different  ones,  had  not  altered  the  old  established 
practice. 

Mr.  R.  Palmer  and  Mr.  Waller,  for  the  Plaintiff,  were 
not  heard. 


The  Ma6tbb  of  the  Rolls. 

I  am  of  opinion  that  all  that  is  meant  by  the  passage 
cited  from  Lord  Redesdales  work  is,  that  the  bill  and 
affidavit  should  be  put' in  together.  If  they  are  handed 
in  in  this  way,  it  is  sufficient  annexation,  and  the 
absence  of  a  wafer  or  piece  of  string  attaching  them  to- 
gether does  not  affect  the  question. 

If,  when  the  bill  was  served  on  the  Defendants,  they 
had  believed  that  there  was  no  affidavit,  and  had  filed 
the  demurrers  in  ignorance,  then,  as  it  was  caused  by 
the  act  of  the  Plaintiff,  the  Defendants  might  be  entitled 
to  costs  up  to  the  filing  of  the  demurrer;  but  as  I 
understand  that  the  real  fact  was  known  to  the  De- 
fendants before  the  demurrers  were  filed,  I  think  that 
I  must  simply  overrule  the  demurrers. 

(a)  1  PhUl.  115.  (6)  23  Bern.  607;  1    De  G. 

Sf  Jones,  204. 

Note. — Affirmed  by  Lord  Campbell,  L.  C. 
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FLOOD  v.  PATTERSON. 

Jan.  14,  16. 

TN  October,  1842,  the  testator,  Thomas  Patterson,  who  The  19  &  20 
had  previously  resided  in  England,  went  to  Jersey,  g#  *£  fc  not 
and  he  continued  to  reside  there  until  his  death  in  1850.  retrospective. 

A.    TWlWsVMl1 

At  the  time  he  left  England  the  testator  was  indebted  resident  in 
to  Alfred H.  Patterson  in  the  sum  of  250/.  on  his  three  J*?*.*" i" 

.  .i  *       ^  1850  indebted 

promissory  notes  payable  on  demand.     On  these  the  to  a  person 
testator  had  paid  interest  down  to  the  29th  of  September,  ^*fajn  ne 

1 84  9.  •  appointed  his 

wife  executrix, 
and  she  proved 

The  testator  died  on  the  29th  of  July,  1850,  at  Jersey,  lj^[lone. 
having,  by  his  will,  devised  and  bequeathed  all  his  real  The  executrix 
and  personal  estate  to  his  widow,  Ann  Gar  ton  Patterson,  been  in  Eng- 
whom  he  appointed  sole  executrix  of  his  will.     On  the  'flW' for  tnree 

weeks,  and 

18th  of  December,  1850,  the  widow  proved  the  will  in  had,  while  in 
the  Ecclesiastical  Court  of  the  Island  of  Jersey,  but  it  3"***  re* 

99  ceived  a  sum 

had  never  been  proved  in  this  country.  due  to  her  tes- 

tator in  this 
country.  Held, 

This  suit  was  instituted  to  compel  the  executrix  to  pay  jjj  1|®J  *natL 
a  sum  of  1,320/.,  of  which  the  testator  was  the  trustee;  Limitations 
and  by  the  decree,  made  in  March,  1860,  a  reference  tne  executrix* 
was  directed  to  ascertain  the  debts  of  the  testator.     A  not  having 
claim  having  been  made  on  the  promissory  notes,  the  be  sued  in  this 
Chief  Clerk  allowed  it  as  a  debt  for  250/.  principal,  and  country  and 

1  having  done 

107/.  for  interest  from  September,  1849.  no  act  here  to 

constitute  her- 
self an  English 

This  was  a  summons,  by  the  executrix,  to  discharge  executnx« 
the  certificate,  on  the  ground  that  the  debt  was  barred 
by  the  Statute  of  Limitations. 

The 
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The  circumstances  on  which  the  Claimant  relied  as 
taking  the  case  out  of  the  statute  were  these : — 

1.  The  residence  of  the  testator,  and  of  his  executrix, 
being  in  Jersey,  beyond  seas,  there  had  been  no  person 
within  the  jurisdiction  of  the  English  Courts  whom  the 
Claimant  could  have  sued.  2.  On  the  10th  of  August, 
1850,  the  executrix  wrote  to  Alfred  H.  Patterson  a  letter 
enclosing  the  half  of  a  £5  Bank  of  England  note  in  part 
payment  of  the  half  year's  interest  which  became  due  on 
the  notes  in  March,  1850;  and  on  the  9th  of  August, 
1856,  Alfred  H.  Patterson  sued  out  a  writ  of  summons 
in  England  against  the  executrix  for  the  recovery  of  the 
debt,  which  was  renewed,  under  the  15  &  16  Vict.  c.  76, 
s.  11,  until  the  death  of  Alfred  H.  Patterson  in  Sep- 
tember, 1858.  3.  The  executrix  had  been  in  England 
in  July,  1851,  for  a  period  of  about  three  weeks. 
4.  The  executrix  had,  while  in  Jersey,  received  a  sum  of 
30/.  due  in  this  country  to  her  husband. 


Mr.  Fry,  for  the  Defendant,  the  executrix,  argued, 
that  the  residence  of  the  debtor  in  Jersey  could  not,  since 
the  statute  19  &  20  Vict.  c.  97,  s.  12,  be  set  up  as  a  cir- 
cumstance taking  the  case  out  of  the  Statute  of  Limita- 
tions, and  that  the  decisions  as  to  that,  that  act  not 
being  retrospective,  had  been  on  a  different  section. 

That  the  executrix  having  once  acted  could  be  sued 
as  such  and  was  estopped  from  saying  she  was  not 
executrix. 


Mr.  Prendergast,  for  the  Claimant,  argued,  that  the 
last  statute  was  not  retrospective  in  its  operation,  so  as 
to  destroy  the  existing  right  of  a  person  at  the  time  of 
its  passing  to  sue  his  debtor ;  that  the  Court  could  not 
regard  the  foreign  probate,  and  that  as  it  was  plain  that 

the 
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the  Claimant  here  was  prevented  suing  the  Defendant 
who  was  resident  beyond  seas,  the  statute  did  not  run. 

The  following  authorities  were  cited : — 

3*4  Anne,  c.  9,  8.  2 ;  21  Jam.  c.  16,  s.  7  ;  4  #•  5 
Anne,  c.  16,  s.  19 ;  3  #•  4  JPttf.  4,  c.  42,  s.  7 ;  19  ^  20 
Fie*,  c.  97,  *.  12 ;  Cornill  v.  Hudson  (a);  Thompson  v. 
Waithman  (b)  ;  Jackson  v.  Woolley  (c) ;  Freeman  v. 
Moyes  (d) ;  Webster  v.  Webster  (e)  :  as  to  the  payment 
of  interest,  Smt'M  v.  Mundy  (/) ;  Douglas  v.  Forrest  (g); 
Wheatley  v.  Williams  (*) ;  Com.  ZM?.  Pfcarf.  (t),  and 
15*  16  Fie/,  c.  76,5.  18. 


1861. 

Flood 

v. 

Pattibson. 


7%e  Master  o/  Me  Rolls. 

The  question  to  be  considered  on  this  summons  is, 
whether  the  Statute  of  Limitations  has  barred  the  claim- 
ant's right  to  recover  the  debt  secured  by  these  promissory 
notes.  The  claimant  is  the  legal  personal  representa- 
tive of  the  creditor,  and  the  Defendant  is  the  legal  per- 
sonal representative  of  the  debtor  in  this  sense,  that  she 
has  proved  the  will  of  her  husband  in  Jersey.  The  only 
question  is,  whether  there  was  any  person  in  this  country 
whom  the  creditor  could  sue  during  the  time  the  statute 
is  said  to  have  been  running.  There  is  this  preliminary 
question  under  the  Mercantile  Law  Amendment  Act, 
1856.  The  debt  was  contracted  in  1842,  but  interest 
was  paid  on  the  notes  down  to  the  29th  of  September, 
1849.    The  debtor  died  in  July,  1850,  and  probate  of 

his 


(«)  3  Ell.  Sf  B.  429. 

(b)  3  Drew.  628. 

(c)  8  Ell.  if  H.  778, 

(d)  1  Ad.  Sf  Ell.  338. 
(0  10  Vet.  93. 


(/)  29  L.  J.,  Q.  B.  172. 
(g)  4  Bing.  686. 
(A)  1  Mee.  *  Wth.  533. 
(i)  2  D.  7. 
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his  will  was  granted  to  his  widow,  in  Jersey,  on  the  18th 
of  December,  1850,  and  from  that  time  to  the  present 
she  has  resided  in  Jersey,  except  that  in  July,  1851,  she 
was  in  England  for  three  weeks.  The  first  question 
argued,  is,  whether  the  act  is  retrospective,  and  I  am  of 
opinion  that  the  point  is  decided  by  Jackson  v.  Wool- 
ley  (a),  which  has  established  that  the  statute  had  no 
retrospective  operation.  It  was  not  the  intention  of  the 
legislature,  and  is  not  the  effect  of  the  words  of  the  act. 
I  concur  with  the  Exchequer  Chamber  that  the  act 
intended  to  give  persons  a  remedy  to  recover  their  debts, 
but  if  the  construction  contended  for  by  the  Defendant 
were  put  on  it,  it  would  deprive  persons  of  the  right 
to  recover  debts  which  they  had  when  the  act  passed,  so 
that  a  creditor,  who  at  the  passing  of  the  act  could  sue 
his  debtor,  who  had  been  resident  in  Jersey,  upon  his 
coming  to  this  country  would  have  been  prevented  from 
so  doing,  if  the  act  had  been  retrospective,  and  his  rights 
would  thus  have  been  taken  away. 


I  am  of  opinion,  that  such  is  neither  the  operation  of 
the  act  nor  was  it  the  intention  of  the  legislature,  and 
this  is  the  distinct  decision  of  the  Exchequer  Chamber. 


The  next  question  is,  whether  there  was  any  person 
in  this  country  whom  the  Plaintiff  could  have  sued.  It 
is  said  that  it  does  net  lie  in  the  mouth  of  the  Claimant 
to  say  that  there  was  not ;  because  he  took  out  a  sum- 
mons against  the  executrix  in  August,  1856,  and  re- 
newed it  until  September,  1858,  but  which  has  become 
inoperative  now,  in  consequence  of  n<5t  having  been 
since  renewed.  But  a  person  might  ineffectually  attempt 
to  sue  another  in  a  Court  which  had  no  jurisdiction, 
and  if  he  afterwards  comes  to  the  right  Court,  he  is 
not  estopped  because  he  has  previously  brought   his 

action 
(a)  8  EIL  i  B.  778. 
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action  in  the  wrong  Court ;  but  in  truth  this  ineffectual 
attempt,  if  it  be  of  any  effect,  only  shows  that  the 
Plaintiff  was  then  unable  to  sue  the  Defendant. 

Another  question  was,  whether  this  lady  had  by  her 
acts  exercised  her  power  as  executrix;  because  if  she  has, 
then  comes  the  case  of  Webster  v.  Webster  (a),  in  which 
the  executor  of  a  testator,  who  died  in  1786,  did  not  prove 
until  1802,  though  he  acted  as  executor,  and  a  plea  of  the 
Statute  of  Limitations  was  allowed;  the  Court  relied 
on  the  fact  of  the  executor  having  acted,  but  the  acts 
were  done  in  this  country.  I  am  of  opinion  that  there 
is  no  law  which  says  that  an  executor  who  has  collected 
money  in  India  can  be  sued  in  respect  of  it  iu  this  country 
without  any  probate ;  such  is  not  the  case  in  this  Court, 
where  a  legal  personal  representative  would  be  required 
before  any  decision  could  be  made  on  the  subject.  It 
has  been  argued,  that  the  acts,  being  personal,  accom- 
panied the  person  wherever  he  went,  but  I  am  of  opinion 
it  is  not  so.  In  Webster  v.  Webster  the  executor  was  in 
this  country,  and  until  the  widow  took  upon  herself  the 
character  of  executrix  here,  she  could  not  be  sued  as 
such ;  this  must  be  either  by  proving  the  will  or  doing 
acts  in  the  character  of  executrix.  So  that  whenever 
she  acted  she  might  have  been  sued,  but  if  she  had  been 
in  India  she  could  not  have  been  sued  and  the  statute 
could  not  have  run  until  she  came  to  this  country  and 
acted.  I  am  of  opinion,  therefore,  that  she  did  not  con- 
stitute herself  executrix  in  this  country,  and  that  the 
fact  of  her  receiving  a  small  sum  of  money  in  this 
country,  belonging  to  her  husband's  estate,  while  she 
was  in  Jersey,  could  not  be  considered  as  an  act  which 
would  enable  a  person  to  sue  her  as  executrix  in  this 
country.  She  has  never  proved  the  will  here,  and  though 
she  came  to  this  country  in  1851  it  was  only  as  a  visitor 

for 

(a)  10  Vet.  93. 


1861. 


Flood 
v. 
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1861.        fQ1  three  weeks.     She  has  not  resided  in  England,  and 
she  has  done  no  act  here  which  would  constitute  her  an 
English  executrix,  or  would  give  a  creditor  the  power  of 
Patterson,     suing  her  in  this  country. 

Under  the  circumstances!  therefore!  I  am  of  opinion 
that  the  statute  has  not  barred  the  Claimant,  and  that 
he  is  entitled  to  the  benefit  of  the  Chief  Clerk's  cer- 
tificate. 


i860.        The  Ex-Rajah  of   COORG    (VEER    RAJUNDUR 
Nov.  13, 14.       WADEER)  v.  THE  EAST  INDIA  COMPANY. 

Dec.  8. 

The  East  India  rpHIS  suit  was  filed  in  June,  1854,  by  the  Ex-Rajah 

w  Sm  of  Coar9  (8ince  de<*ased)  against  the  East  India 

independent  Company,  praying  a  declaration  of  the  Court  that  the 
having  made  Plaintiff  was  entitled  to  two  promissory  notes  or  secu- 
him  prisoner,  rities  of  the  East  India  Company,  dated  respectively 
territory  and     the  1st  of  May,  1832,  and  the  1st  of  February,  1811, 

pert*. bParttf  for  8ums  of  203>900  ruPees  and  653,940  rupees,  and 
it  consisted  of  to  a  large  arrear  of  interest.     It  prayed  that  the  De- 

East  India  fendants  might  deliver  the  notes  to  the  Plaintiff,  and 
Company,         for  an  account  and  payment. 

Court  consi- 
dered belonged       The  circumstances  which  gave  rise  to  the  claim,  and 
to  him  m  his  . 

character  of      formed  the  foundation  of  the  defence  to  it,  were  as 

bill  by  the  At  the  end  of  the  last  century,  Coorg,  which  was 

rajah  against  originally  an  appendage  to  Mysore,  became  an  inde- 
Company  to  pendent 

recover  the 

notes  and  obtain  payment  was  dismissed. 

When  the  property  of  a  captive  prince  is  taken  by  a  hostile  sovereign  power  in 
war,  no  court  of  justice  has  jurisdiction  over  such  a  transaction. 

Difficulties  arising  from  the  double  character  of  merchants  and  sovereign  power 
filled  by  the  Eatt  India  Company. 

Right  to  relief  when  a  foreign  power  takes  prisoner  a  private  individual,  an 
enemy,  and  while  so  holding  bim,  obtains  possession  of  documents  which  establish 
his  right  to  recover  a  debt  due  from  another  to  him  in  his  private  capacity. 
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pendent  state.     It  was  governed  by  Rajah  Veer,  who        I860, 

possessed  absolute  power,  but  he  rendered  to  the  British  *~*^+*s 

government,  as  the  supreme  ruling  power  in  India,  an  op  cOORO 
acknowledgment  of  fidelity. 


The  E.  I.  Co. 


In  1809,  Rajah  Veer  died  leaving  no  male  issue,  but 
a  daughter,  Princess  Ammajee,  whom  he  appointed  as 
his  successor.  She  succeeded  to  the  throne,  and  being 
an  infant  of  ten  years,  her  uncle  (afterwards  Rajah  Ling) 
administered  the  government  for  her  as  her  guardian, 

but  he,  in  a  very  short  time,  seized  upon  the  supreme 
power  and  became  Rajah  of  Coorg.  Rajah  Ling  died 
in  .1821,  and  was  succeeded  by  the  Plaintiff,  who  con- 
tinued absolute  sovereign  until  1834. 

For  reasons  which  it  is  unnecessary  to  detail,  the 
government  of  India,  in  the  year  1834,  declared  war 
against  the  Plaintiff  and  invaded  his  territories.  The 
country  was  conquered  and  annexed  and  the  Plaintiff  was 
made  prisoner.  The  Plaintiff's  treasure  and  effects  (but 
not  comprising  the  two  bills  in  question)  were  seized  as 
spoils  of  war,  and  the  produce  (1,496,735  rupees)  divided 
in  moieties  between  the  East  India  Company  and  the 
army  engaged,  as  plunder  and  booty,  under  a  warrant 
of  King  William  the  Fourth,  dated  the  6th  of  June, 
1835. 

The  Plaintiff  was  retained  by  the  East  India  Com- 
pany  as  prisoner  of  war  until  1850,  when  permission 
was  given  to  him  to  visit  England  for  a  year,  which  he 
availed  himself  of,  but  at  the  expiration  of  that  term  he 
refused  to  return. 

Part  of  the  Plaintiff's  property,  at  the  time  he  was 
made  prisoner  and  deprived  of  bis  territory,  consisted 
of  the  two  government  notes  in  question,  but  which, 

being 
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I860.        being  then  in  the  possession  of  his  agents,  could  not  be 
seized  and  divided  as  spoil.    These  notes  were  in  the 


'^CooTo"    following  form :- 
The  ei  Co       "  ^e  Governor-General  in  council  does  hereby  ac- 
knowledge to  have  received  from 

the  sum  of  Calcutta  sicca  rupees 

,  as  a  loan  to  the  Honor" 
able  the  United  Company  of  Merchants  of  England 
trading  to  the  East  Indies,  and  does  hereby  promise, 
for  and  on  behalf  the  said  United  Company,  to  repay 
the  said  loan,  by  paying  the  said  sum  of  sicca  rupees  to 

,  his  executors  or  adminis- 
trators, or  his  or  their  order,  on  demand,  at  the  general 
treasury  at  Fort  William,  after  the  expiration  of  three 
months  notice  of  payment  to  be  given  by  the  Governor- 
General  in  Council  in  the  Government  Gazette,  and  to 
pay  the  interest,"  &c,  &c. 

The  promissory  notes  originated  as  follows:— Rajah 
Veer  had  made  large  advances  to  the  East  India  Com* 
pany,  and  on  the  20th  of  March,  1809,  he  received 
a  government  promissory  note  for  653,940  rupees,  pay- 
able to  himself  on  account  of  his  daughter  Princess 
Amahjy.  This  was  renewed  on  the  28th  of  September, 
1809,  and  made  payable  to  the  Princess  Amahjy,  de- 
scribed as  Rahnee  of  Coorg.  It  was  last  renewed  on 
the  1st  of  February,  1811,  but  the  notes  were  always 
made  payable  to  the  Princess  Amahjy,  Rahnee  of 
Coorg.  This  note  was,  at  the  time  of  the  Plaintiff's 
capture,  in  the  hands  of  Messrs.  Binney  §f  Co.,  the 
Plaintiff's  agents  at  Madras,  to  whom  it  had  been  sent, 
for  the  purpose  of  receiving  the  interest  After  the 
Plaintiff's  capture,  Messrs.  Binney  fr  Co.  were,  as  early 
as  the  22nd  of  July,  1834,  required  by  the  Indian 
government  to  deliver  up  the  bill,  and  after  some  cor- 
respondence it  was  delivered  up  in  1840,  but  the  pay- 
ment 
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raent  of  interest  on  it  had  been  discontinued  in  the        I860. 

meanwhile.  v^v^ 

The  Rajah 
or  Coobo 

The  second  note,  originally,  was  dated  in  1811  and  »• 

Tdb  P    I    Ca 

was  for  rupees  278,800,  the  capital  of  which  sum  was 
made  payable  "to  such  of  the  heirs  or  representatives  of 
the  late  Rajah  as  may  hereafter  be  found  entitled  thereto,    • 
his,  her  or  their  order/'  but  the  interest  was  payable  to 
Rajah  Ling  as  guardian  of  the  Rahnee  Ammajee. 

A  new  note  for  rupees  203,900,  was  given  on  the  1st  of 
May,  1832,  and  made  payable  to  the  Plaintiff.  The  note 
was  left  by  the  Plaintiff  in  the  hands  of  Mr.  Casamajor, 
the  British  Resident  at  Mysore,  who  had  received  a  prior 
note  of  1822,  for  which  it  was  to  be  exchanged,  and  it 
was  in  Mr.  Casamajor9  s  possession  when  the  Plaintiff  was 
made  prisoner.  In  January,  1 835, Captain  Chalmers,  the 
superintendent  of  Mysore,  took  possession  of  this  note, 
giving  a  receipt  for  it  to  the  Resident  at  Mysore.  It 
was  then  placed  in  an  envelope  and  sealed  with  two 
official  seals  of  the  Commissioners  for  the  Government 
of  the  Mysore  Territories,  and  placed  in  the  treasury, 
where  it  remained  until  after  the  commencement  of  this 
suit.  The  following  words  were  indorsed  on  the  en- 
velope : — 

"  A  Bengal  promissory  note  for  sicca  rupees  203,900, 
belonging  to  the  Ex-Rajah  of  Coorg. 

"(By  order.)     A.  Clarke, 
"  2nd  April,  1835.  "  Officiating  Secretary." 

Interest  on  this  second  note  had  also  been  duly  paid 
to  the  Plaintiff  down  to  1833. 

It  was  admitted  as  follows: — 

"  That  the  government  notes  are  transferable  securities 
vol.  xxix — ii.  x  ajid 
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1860.       and  payable  to  the  holder,  and  that  the  title  to  the  same 
s~v^s      is  not  evidenced,  nor  does  it  depend  on  entries  or  transfers 
ToB,,CoroH    ^  a^  government  books." 

The  Plaintiff,  by  his  bill,  insisted  that  the  two  notes 
belonged  to  him  personally  and  individually,  and  as  his 
own  private  property,  and  not  as  Rajah  of  Coorg,  but 
the  Court  considered  that  they  belonged  to  the  Plaintiff 
in  his  character  of  Rajah  of  Coorg,  and  not  in  any  pri- 
vate character.  The  Plaintiff  also  insisted  that  they 
bad  been  considered  and  treated  (upon  principles  of 
public  policy  and  the  law  of  nations)  as  exempt  from 
seizure  and  confiscation,  and  had  not  been  seized  or  con- 
fiscated, but  had  been  retained  by  the  Defendants  as 
property  held  by  them  on  deposit  or  trust. 

The  Plaintiff,  after  detailing,  by  his  bill,  his  own  ver- 
sion of  the  circumstances  which  led  to  the  hostilities, 
submitted,  that  even  if  the  circumstances  had  been  such 
as  to  justify  an  appeal  to  arms,  the  conquest  of  the 
Plaintiff's  raj  could  not  confer  on  the  Defendants  the 
right  of  appropriating  to  their  own  use  the  moneys  due 
on  the  promissory  notes  or  securities,  for  the  due  discharge 
and  payment  of  which  the  public  credit  and  good  faith 
of  the  Defendants,  as  a  government,  had  been  pledged 
and  guaranteed  by  express  contract. 

The  Defendants  insisted  that,  by  the  result  of  the  war, 
the  Plaintiffs  dominions,  &c,  with  all  the  property  be- 
longing to  him,  passed  to  the  British  government  in 
India,  by  right  of  conquest,  and  that  all  his  property, 
including  these  notes,  were,  by  an  act  of  sovereign  and 
political  power  of  the  government  of  India,  forfeited 
and  transferred  to  such  government.  That  the  acts  done 
by  the  British  government  in  India  had  been  done  by  the 
Defendants,  acting    in   their  political    and    sovereign 

character, 
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character.     They   submitted   that  the   Plaintiff  could        I860, 
not  maintain  any  suit  in  respect  of  matters  arising  out    rr~~*C*' 
of  such  acts,  and  that  the  Plaintiff's  remedy,  if  any,  was      of  Coord 
in  the  Courts  in  India,  from  which  there  was  an  appeal  T      v'\  r 
to  the  Privy  Council.     They  also  claimed  the  benefit  of 
the  Indian  Statute  of  Limitations. 

Mr.  M.  Palmer,  Mr.  Schombery  and  Mr.  Leith,  for 
the  Plaintiff,  cited  Vattel  (a) ;  Wolff  v.  Oxholm  (ft) ; 
Wheat  on  s  International  Law  (c)  ;  PhilL  International 
Law  (d) ;  Williams  v,  Jones  (e) ;  M'Leod  v.  The  Bank 
of  Bengal  (/)  ;  Bank  of  Bengal  v.  Fagan  (g) ;  Oosain 
v.  Gosain(k);  M'Naghtens  Hindoo  Law(i);  21  Jac. 
c.  16,  s.  7. 

The  Attorney-General  (Sir  R.  Bethell),  Mr.  Lloyd,  Mr. 
Forsyth  and  Mr.  Melvill,  for  the  Defendants,  cited  The 
Secretary  of  State  of  India  v.  Kamachee  Boye  Sahaba  (A ) ; 
The  Nabob  of  the  Carnatic  v.  The  East  India  Com- 
pany(I);  Elphinstone  v.  Bedreechund(m)\  The  Advocate- 
General  of  Bombay  v.  Amerchund  (n) ;  PhilL  Intern. 
Law(o);  The  Attorney-General  v.  Weedon(p);  Barclay  v. 
Russell  (q) ;  Sparenburgh  v.  Bannatyne  (r) ;  Har grave's 
Coll.  Jurisd.  (s) ;  The  Mayor  of  Lyons  v.  The  East 
India  Company  (t) ;  Mile's  British  India  (u);  The  Duke 
of  Brunswick  v.  The  King  of  Hanover  (x)  ;  Vattel  (y). 


The 

(a)  Lib.  2,  c.  18, t.  344.  (m)  1  Kappt  P.  C.  C.  316. 

(b)  6  M.Sf  S.  92.  (n)  Ibid,  329,  n. 

(c)  Part  4,  c.  1,  p.  371.  (o)   Vol.  3,  page  721. 

(d)  Vol.  3,  pp.  682,  697.  {p)  Parker,  207. 

(e)  13  East,  439.  (9)  3  Vet.  424. 
(/)  5  Jlfcw.  P.  C.  C.  111.  (r)  1  Be*.  4-  P.  163. 

(g)  Ibid.  27.  («)  Pflttf  129. 

(A)  6  JHoo.  P.  C.  C.  53.  (0  1  Moore1 1  P.  C.  C.  175. 

(i)  PagM  22,  23.  (a)  Vol.  3,  page  345. 

(ft)  7  Moore't  Ind.  App.  Cat.  (?)  6   Bfat>.   1;   2   H.  of  L. 

476.  Co*.  1 . 

(/)  1    Vet.  jun.  371  ;  3   Bra.  (y)  L16.  3,  c.  9,  t.  169 ;  c.  5, 

C.  C.  292 ;  2  Fa.  >n.  56.  #.  77. 

X2 
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1860.  The  Master  of  the  Rolls. 

The  Rajah        This  is  a  suit  instituted  by  the  Ex-Rajah  of  Coorg 

OF  COORO  ,  _ 

».  against  the  -Ea$f  India  Company  to  recover  two  pro- 

Thb  E.  I.  Co.  mjS80rv  notes,  together  with  the  interest  secured  upon 

Dec.  8.       them.     One  of  them  is  a  note  to  secure  the  sum  of 

653,940  Madras  rupees,  with  interest  at  6/.  per  cent, 

and   the   other  to  secure  203,900   sicca  rupees,  with 

interest  at  4/.  per  cent. 

The  circumstances  connected  with  the  origin  of  these 
notes  are  not  very  material  to  the  decision  of  the  ques- 
tion in  this  cause.  Rajah  Veer,  the  Rajah  of  Coorg, 
had  advanced  money  to  the  East  India  government,  in 
respect  of  which  he  was  made  a  creditor,  holding  the 
notes  of  the  government,  issued  under  the  authority  and 
by  the  sanction  of  the  government.  One  of  these  notes, 
namely,  that  for  653,940  Madras  rupees,  was  made  out 
in  the  name  of  his  daughter  the  Princess  Ammajee;  the 
other  note  was  made  out  in  the  name  of  the  Rajah  him- 
self, and  was  originally  for  278,800  sicca  rupees.  The 
former  note  still  remains  in  the  name  of  the  Princess 
Ammajee  for  the  amount  I  have  mentioned,  with  interest 
at  6L  per  cent. ;  the  other  note  has  been  cancelled ;  part 
was  paid  off,  and  ultimately  a  new  note  for  203,900 
sicca  rupees,  with  interest  at  4Z.  per  cent.,  was  issued 
on  the  1st  of  May,  1832,  and  was  made  payable  to  the 
Plaintiff,  his  executors  and  administrators.  At  the  be- 
ginning of  the  year  1834,  the  Plaintiff  was  then  the 
.  Rajah  of  Coorg,  and  was  a  creditor  of  the  East  India 
Company  for  the  amounts  secured  by  both  of  these 
notes,  both  of  which  were  then  in  his  possession  or 
power,  but  whether  in  his  possession  of  or  title  to  them 
was  attributable  to  his  royal  character  as  Rajah  of 
Coorg,  or  to  his  private  character,  is  a  question  of 
material  importance  in  the  determination  of  this  ques- 
tion, to  which  I  shall  presently  address  myself. 

Early 
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Early  in  the  year  1834,  differences  arose  between  the       1860. 

East  India  government  and  the  Plaintiff.     The  govern-      ^^^w-kJ 

stent  made  war  against  the  Plaintiff,  and  in  April,  1834,      0F  Cooro 

Coorg  was  taken,  the  territories  of  the  Rajah  were  an-  •• 

Xbb  E.  I.  Co* 

nexed  to  the  British  territory  in  India,  the  Plaintiff  him- 
self was  made  a  prisoner,  and  his  property  was  divided 
as  booty  of  war. 

This  property,  however,  which  was  so  divided,  did  not 
include  either  of  the  notes,  as  will  appear  from  an  in- 
ventory of  such  booty,  which  was  made  out  at  the  time 
and  is  proved  in  the  cause.  The  Ex-Raj  ah,  practically, 
remained  a  prisoner  during  the  remainder  of  his  life, 
although  he  was  permitted  to  visit  this  country  in  1850, 
and  in  1854  this  bill  was  filed. 

The  defence  is,  that  this  Court  has  no  jurisdiction  to 
entertain  the  question,  that  this  is  a  case  of  the  property 
of  a  captive  prince,  taken  by  a  hostile  power,  in  war  and 
in  the  exercise  of  its  political  power,  and  in  its  character 
of  a  sovereign  power.  If  this  be  a  correct  description 
of  the  transaction,  undoubtedly  it  is  not  cognizable  by 
any  court  of  justice. 

But  the  East  India  Company  obtained  possession  of 
the  two  notes  in  the  following  manner : — 

The  note  for  203,900  sicca  rupees  bad  been  left  by  the 
Plaintiff  in  the  hands  of  Mr.  Casamajor,  the  British 
Resident  at  Mysore,  of  which  Coorg  was  a  dependency, 
and  in  January,  1835,  Captain  Chalmers,  the  superin- 
tendent of  Mysore,  took  possession  of  this  note,  giving 
a  receipt  for  it  to  the  resident  at  Mysore.  It  was  then 
sealed  up  in  a  cover,  which  was  fastened  by  the  official 
seal  of  the  commissioner  of  the  Mysore  government, 
and  it  was  placed  in  his  treasury,  where  it  has  since 
remained,  and  no  interest  has  been  paid  upon  it  since 

1884. 
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I860.        1834.    The  other  note  was,  in  1834,  in  the  hands  of 

v-"hv~'       Messrs.  Binney  fr  .Co.  as  the  agents  of  the  Plaintiff, 

of  Coorg      aQd  &fter  some  correspondence  and  considerable  delay, 

_      Jf-  it  was,  in   1840,  delivered  up  to  the  Defendants  on 

The  E.  I.  Co.  .  .  r 

giving  an  indemnity  to  Messrs.  Binney  fr  Co.,  and  by 

the  Defendants  it  was  deposited   in  the   government 

treasury,  and  no  interest  has  been  paid  upon  it  since 

1834.    I  think  that  these  acts  being  proved  establish  that 

these  notes  were  taken  possession  of  by  and  on  the  part 

of  the  Defendants. 

Much  stress  was  laid  in  argument  before  me  upon  the 
indorsement  on  the  original  cover,  in  which  the  note  for 
203,900  sicca  rupees  was  placed  and  sealed  when  deli- 
vered to  the  agent  of  the  Defendants,  which  indorse- 
ment was  to  this  effect — it  is  in  both  languages,  Hin- 
dostanee  and  English. 

"  A  Bengal  promissory  note  for  Sicca  rupees  203,900 
belonging  to  the  Ex-Rajah  of  Coorg." 

After  carefully  considering  this,  I  think  that  nothing 
turns  upon  the  indorsement;  it  clearly  was  not  meant 
to  be,  and  I  think  it  cannot  be  properly  interpreted  to 
constitute,  any  waiver,  on  the  part  of  the  Defendants,  to 
the  property  in  the  note,  if,  independently  of  any  such 
indorsement,  they  were  entitled  to  it.  Neither  can  it  be 
treated  as  a  declaration  of  trust  or  any  disclaimer  of 
ownership  on  their  part.  It  seems  to  me  to  have  been 
intended  to  be  and  that  it  really  is,  a  mere  description 
of  the  source  from  which  the  property  was  derived,  and 
that  it  does  not  amount  to  any  admission  that  the  De- 
fendants are  trustees  of  it  for  the  Plaintiff. 

The  principal  difficulty  that  I  have  felt  in  this  case 
has  arisen  from  the  double  character  filled  by  the  Defen- 
dants 
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dants  the  East  India  Company.  Tbey  were  both  a  I860, 
company  of  merchants  trading  to  the  East  Indies,  and  a  TV^v-^/ 
sovereign  power,  and  so  far  as  the  Rajah  of  Coorg  was  op  Cooro 
concerned,  a  sovereign  state  wholly  independent  and  at  _  *•  r 
war  with  him.  From  hence  it  follows,  that  the  acts 
done  by  the  Defendants  are  frequently  of  an  ambiguous 
character,  and  that  it  becomes  extremely  difficult  to 
ascertain,  whether  any  particular  act  is  to  be  attributed 
to  the  exercise  of  the  political  power  of  a  sovereign  state, 
or  to  the  functions  of  a  company  of  merchants  trading 
to  the  East  Indies.  If  this  case  can  be  fairly  represented 
to  be  an  instance  of  a  foreign  power  taking  prisoner 
a  private  individual. who  is  an  enemy,  and  while  so 
holding  him,  obtaining  possession  of  documents  which 
established  his  right  to  recover  a  debt  due  to  him  in  his 
private  capacity,  then  I  am  clear  that  the  Plaintiff  is 
entitled  to  relief,  and  that  the  circumstance  that  the 
Defendants  constitute  both  the  conquering  power  and 
the  debtor  does  not,  in  any  respect,  vary  the  question. 
But,  if  the  notes  were  the  property  of  the  Plaintiff  in 
his  character  of  Rajah  of  Coorg,  and,  if  they  were  taken 
possession  of  by  the  Defendants  in  the  exercise  of  their 
sovereign  and  political  power,  then  I  am  equally  clear 
that  this  Court  cannot  interfere. 

On  the  first  point,  the  evidence  satisfies  me  that  these 
notes  belonged  to  the  Plaintiff  in  his  character  of  Rajah 
of  Coorg ,  and  not  in  any 'private  character  apart  from 
such  office.  It  is  clear  to  me,  that  unless  he  had  been 
Rajah  of  Coorg  he  could  not  have  had  any  right  to  them, 
or  any  means  of  obtaining  possession  of  them,  nor  could 
he  have  procured  the  payment  of  the  interest  or  divi- 
dends due  upon  them,  and  this  is,  I  think,  very  impor- 
tant. The  burthen  lies  upon  the  Plaintiff  to  establish 
that  the  notes  were  his  property  in  his  private  right,  and 
it  would  have  been  necessary  for  him,  in  order  to  establish 

this, 
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I860.       this,  to  shew,  that  according  to  the  law  regulating  the 
v-*v-w      rights  of  the  inhabitants  of  Coorg,  he  would  have  been 
of  Cook*     possessed  of  them  if  he  had  not  been  the  Rajah.     But 
*•  not  only  has  he  not  complied  with  this  obligation,  but 

the  evidence,  as  far  as  it  goes,  shews  that  he  would  not 
have  been  so  entitled  but  for  his  character  of  Rajah,  and 
if  so,  they  were  held  by  him  as  part  of  the  Jura  regalia, 
and  they  were  both  taken  possession  of  in  that  character 
by  the  Defendants,  by  means  of  their  agents,  the  one 
by  the  superintendent,  the  commissioner  and  political 
officer  of  the  government,  and  the  other  under  an  in- 
demnity given  to  the  agent  of  the  Plaintiff  in  the  manner 
to  which  I  have  already  referred. 

Now  these  cincumstances,  in  my  opinion,  amount  to 
a  taking  possession  of  the  notes  on  the  part  of  the 
Defendant  in  the  exercise  of  their  sovereign  and  political 
power.  It  is  clear,  that  this  act  of  taking  possession  of 
the  notes  was  of  no  mercantile  character.  It  was  not 
as  merchants  that  they  could  have  taken  or  retained 
them,  and  if  this  be  so,  as  in  my  opinion  it  is,  then  the 
authorities  to  which  I  was  referred,  and  which  I  have 
carefully  examined,  from  Vattel  and  various  other  cases, 
particularly  those  in  the  Duke  of  Newcastle  9  answer  to 
the  Prussian  Government  on  the  seizure  of  the  Silesian 
debt  due  to  British  subjects,  do  not  apply  to  this  case, 
but  it  falls  within  the  rule  laid  down  and  the  cases  cited 
in  the  case  of  the  Rajah  of  Tanjore  (a). 

I  am  of  opinion,  that  the  taking  possession  of  the 
notes  by  the  East  Indian  Government  were  acts  done  in 
the  exercise  of  their  sovereign  power,  and  that  those 
acts  are  not  subject  to  the  control  of  this  Court. 

I  must,  therefore,  direct  the  bill  to  be  dismissed,  but 
I  shall  do  so  without  costs. 

(a)  7  Moore's  Lid.  App.  Cot.  476. 
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Ex  parte  LORD  HENLEY. 

Re  THE  LONDON  AND  SOUTH  WESTERN         Nov.  17. 

RAILWAY  ACT,  1856.  1861. 

Jan.  11. 

rriHE  above  company,  under  their  compulsory  powers,  A  custom  of 

took   two  small   plots   of   copyhold   land   called  manor  to  grant 
Cakers  Mead  and  Woods  Plot.    These  two  plots  were  }ne  demesne 

lands  by  copy 

part  of  the  ancient  copyhold  lands  of  the   manor  of  for  lives  is  de- 
Chardstock,    in   Dorsetshire,  which   belonged   to   the  str°ye*  by,tbe 

7  *  °  grant  by  the 

Bishops  of  Salisbury.     By  the  custom  of  this  manor,  owner  in  fee 
the  ancient  copyhold  lands  thereof  were  and  had  been  yC*r  ^yj£m 
at  all  times  demisable  by  copy  of  court  roll,  for  one  life  as  to  such 
in  possession  and  three  lives  in  reversion,  with  the  right  they  will 
of  free-bench  to  the  widows  of  tenants  dying  in  actual  tnerc°y  °«- 

J     °  come  severed 

possession.  from  the 

manor,  and 

Questions  having  arisen  between  the  Bishop  of  Salis-  cease  t0  ^ 
bury  and  Lord  Henley  (his  lord  tenant)  as  to  the  right  5*rt  o{  tne 

«  .  demesne. 

to  part  of  the  compensation  money,  the  amount  was  But  such  a 
paid  into  Court  to  abide  the  decision  on  the  point.  person  havin 

a  limited  in- 

The  circumstances  which  gave  rise  to  the  questions  Icre^  as  Dy  a 

•  tj^-i  ii-  i  ...     l°rd  farmer, 

were  these :— Lord  Henley  and  his  predecessors  in  title  has  that  opera- 
had,  for  a  long  series  of  years,  been  lessees  under  the  ^101>-n0l>lue 
Bishop  of  Salisbury  of  the  manor  or  lordship  of  Chard-  continuance 
stock,  and  by  an  indenture  of  lease,  dated  the  25th  of  The^reation 
February,  1836,  the  Bishop  demised  to  the  executors  of  of  a  tenancy 

at  will  will 

the  late  Lord  Henley, "  all  that  the  manor  or  lordship  not  effect 

0f  such  a  sever- 
ance, and 
therefore  where  a  lord  farmer  created  a  tenancy  from  year  to  year,  without  the  con- 
currence of  his  mortgagee,  it  was  held  that,  as  against  the  mortgagee,  the  tenant 
held  only  at  will,  and  that  therefore  no  severance  had  thereby  been  created. 
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I860.        of  Chardstock,  with  all  the  rights,  members  and  appur- 

v^v*^/      tenances  thereof,  and  also  all  and  singular  messuages, 

&c.  Act      lands,  tenements,  services,  courts,  &c.  &c.  thenceforth, 

Ex  parte      for  the  term  of  twenty-one  years,  at  the  yearly  rents 
LohIHenlbt.  therein  mentioned/' 

The  plot  of  ground  called  Caker's  Mead  fell  into 
hand  in  the  year  1839,  upon  the  death  of  the  lives  for 
which  the  same  were  bolden,  and  it  had  not  been  again 
granted  out  by  copy  of  the  court  roll  of  the  manor,  but, 
in  that  year,  it  was  let  to  John  Wills  (as  the  Court  as- 
sumed from  the  facts  stated  in  the  affidavits)  either  for 
ten  years  from  Lady- Day,  1839,  or  from  year  to  year  as 
yearly  tenant,  and  it  was  actually  occupied  by  Wills  as 
such  tenant,  until  the  25th  March,  1844,  when  be  let 
Edward  Long  Seward  into  the  occupation  of  it  as  his 
under  tenant. 

On  the  8th  of  November  of  the  same  year  (1844)  the  old 
lease  of  the  manor  was  surrendered,  and  on  the  following 
day,  the  9th  of  November,  a  new  lease  of  the  manor  was 
granted  to  Lord  Henley  for  twenty-one  years.  On  the 
1st  of  April,  1848,  Lord  Henley  assigned  the  lease  by  way 
of  mortgage  to  Mr.  Eden,  to  secure  an  advance  of  money 
made  by  him.  On  the  25th  of  March,  1849,  Wills  $  ten- 
ancy expired,  and  Caker's  Mead  was  let  by  Lord  Henley, 
by  parol,  to  Edward  Long  Seward  as  yearly  tenant 

On  the  29th  of  September,  in  the  same  year  (1849), 
Wagg's  Plot  fell  into  hand,  and  was  let,  by  parol,  to 
John  Oriffin  as  the  yearly  tenant  thereof.  On  the  24th 
of  February,  1 850,  the  old  lease  of  this  manor  was  sur- 
rendered, and  on  the  26th  of  the  same  month,  a  new 
lease  was  granted  to  Lord  Henley,  and,  on  the  following 
day  (the  27th  of  February,  1850),  this  lease  was  assigned 
by  way  of  mortgage  to  Mr.  Eden,  to  secure  the  money 
originally  lent. 

The 
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The  railway  company  having  served  notices  for  these        1860. 
plots  of  ground,  a  treaty  took  place  as  to  the  amount  of      s*,v^ 
compensation,  which  was  settled  between  Lord  Henley      g^  Ac^    ' 
and  the  company,  the  amount  being  estimated  according      Ex  parte 
to  the  estate  which,  by  the  custom  of  the  manor,  Lord  LordHEWLEY. 
Henley  was  entitled  to  grant  the  ancient  copyhold  lands, 
viz.,  an  estate  for  one  life  in  possession  and  three  lives 
in  reversion,  with  the  right  of  free-bench. 

On  the  other  hand,  the  Bishop  of  Salisbury  considered 
that  the  two  plots  of  ancient  copyhold  land  had,  by  the 
letting  of  them  by  Lord  Henley y  lost  their  demisable 
quality,  and  that  Lord  Henley's  power  of  re-granting  the 
same,  by  copy  of  court  roll,  was  for  ever  extinguished, 
so  that  his  interest  in  the  two  plots  was  limited  to  the 
term  of  twenty-one  years  granted  by  the  lease  of  1850 
of  the  manor. 

In  order  to  try  the  question,  Lord  Henley  and  his  mort- 
gagees, in  1858,  joined  in  appointing  a  steward,  and  at 
courts  holden  of  the  manor  the  plots  were  granted 
to  Mr.  Lawrence  for  three  lives,  in  the  usual  manner, 
and  he  was  admitted  thereto  accordingly. 

Lord  Henley  and  Mr.  Lawrence  then  presented  the 
present  petition,  praying  payment  to  Mr.  Lawrence  of 
the  fund  in  Court. 

Mr.  R.  Palmer  and  Mr.  Osborne,  in  support  of  the 
petition,  argued  that  no  such  common  law  tenancy  had 
been  created  as  to  destroy  the  customary  nature  of  the 
plots  of  land,  and  that  Lord  Henley  had  a  perfect  right 
to  make  the  grant  for  lives  to  Mr.  Lawrence  in  accord- 
ance with  the  custom.  That  the  tenancies,  if  any,  had 
been  created  by  the  mortgagor  alone,  and  were  not  legal 
tenancies,  but  equitable  rights  only,  which  did  not  affect 
the  question,  and  that  as  against  the  legal  owner,  the 

mortgagee, 
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1860        mortgagee,  the  property  was  held  merely  at  will,  which 

v**»v**»/      was  insufficient  to  sever  the  demesne  land. 

JUL.  &S.  W. 
&c.  Act. 
^  Mr.  Selwyn  and  Mr.  C.  Hall,  for  the  Bishop  of  SaUs- 

LordHENLBT.  bury,  argued  that  the  tenancy  from  year   to  year  was 

sufficient  to  destroy  the  demisable  quality  of  the  copy- 
hold, at  least  during  the  lease  to  Lord  Henley,  and  that  it 
was  sufficient  to  shew  that  at  a  particular  time,  no  lease 
for  lives  could  be  granted.  That  the  leases  and  tenancies 
were  binding  on  the  mortgagee,  and  unaffected  by  the 
subsequent  surrenders  and  mortgages,  and  if  not,  that 
Lord  Henley,  at  least,  was  bound  by  them  by  estoppel. 

Mr.  Whitbread  for  the  railway  company,  and 
Mr.  R.  Palmer  in  reply. 

The  following  authorities  were  referred  to  during  the 
argument: — Co,  Lit. (a);  Conesby  v.  Ruskey(b);  Wil- 
kinson?. Hall(c);  French's  Case(d);  Lee  v.  Booth- 
*y(0;  Field  v.  Boothby  (/) ;  Cat t ley  v.  Arnold  (g); 
Doe  A.  Martin  v.  Watts  (h);  Trevivan  v.  Lawrence  (i); 
Comyn,  Digest,  Copyhold  (Z) ;  Watkins  on  Copy- 
holds  (k);  and  see  Scrivenon  Copyholds  (I). 


The  Master  of  the  Rolls. 

1861. 

January  11.  This  is  a  petition  to  obtain  payment  out  of  Court  of  a 
sum  of  money  paid  in  by  the  South  Western  Railway 
Company,  and  on  it  a  question  of  some  importance  and 

nicetv 

(a)  58  b,  note  7.  (g)  4  Kay  £  John.  595. 

(b)  Cro.  E/ur.,  459 ;  2  Rollet         (A)  7  Term  R.  83. 

Ab.  271.  (i)  2   Smith' t  Leading  Cases, 

(r)  3  Bing.  N.  S.  508.  435. 

(d)  4  Rep.  31  a.  (k)  Vol.  1,  p.  59  (3rd  ed.) 

(e)  Cro.  Car.  521.  (/)  Vol.  I,  pp.  1 9, 20, 1 20, 65 1 . 
(/)  2  Siderjm,  17, 35, 81, 137. 
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nicety  arises   between  the  Respondent  the  Bishop  of       1861. 

Salisbury  and  the  Petitioner  Lord  Henley.  v^*^/ 

JkL.&s.  W. 
frc.  Act. 
The  question  is  whether  the  Petitioner,  as  lord  farmer      jg,  parU 

of  the  manor  of  Chardstock,  under  the  Bishop  of  Lord  *"«"*• 
Salisbury,  the  lessor,  has  lost  the  right  of  making  grants 
of  certain  lands,  heretofore  demesne  lands  of  the  manor, 
to  be  held  by  copy  of  court  roll  according  to  the 
custom  of  the  manor;  or  whether,  by  reason  of  these 
copyhold  lands,  having  fallen  into  the  hands  of  the 
lord  farmer  and  not  having  been  by  him  regranted  to  be 
held  by  copy  of  court  roll,  but  having  been  demised 
from  year  to  year,  have  lost  their  demisable  quality, 
and  have  become  severed  from  the  manor,  at  least  during 
the  residue  of  the  lease  granted  by  the  Bishop.  Lord 
Henley,  as  lord  farmer,  has,  since  this  question  has 
arisen,  made  re-grants  for  lives  of  those  copyholds,  to 
be  held  by  copy  of  court  roll,  according  to  the  custom 
of  the  manor,  and  the  Bishop 'of  Salisbury  contests  the 
power  and  right  of  the  lord  farmer  to  make  these  re- 
grants.  The  money  in  Court  (162/.)  represents  the  dif- 
ference of  the  value  of  land  taken  according  as  these 
re-grants  of  the  pieces  taken  by  the  railway  company 
are  good  or  bad ;  if  they  are  good,  this  money  belongs  to 
the  petitioner,  as  the  lessee  or  lord  farmer  of  the  manor; 
if  they  are  bad,  the  money  belongs  to  the  Bishop  of 
Salisbury,  as  the  lessor  of  the  manor. 

On  the  hearing  of  this  petition,  the  facts  relating  to 
the  manor  and  the  dealings  with  it  by  the  lord  farmer 
were  in  some  dispute,  and  it  .was  settled  that  the  parties 
should  agree  on  a  state  of  facts  to  which  the  arguments 
of  counsel  were  to  be  applied,  and  on  which  the  judg- 
ment of  the  Court  was  to  be  founded.  The  parties  could 
not  agree  upon  the  statement,  but  on  the  20th  December 

last 
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1861.  l&8t>  I  was  furnished  with  an  admission  of  the  dates  and 
v^v^      executions  of  the  deeds,  and  with  affidavits  as  to  the 

^&c*ActW"  holding8  of  the  tenants  of  the  lands  taken  by  the  rail- 
Ex  parte      way  company;  on  these  there  is  little  doubt  as  to  the 

Lord  Henley.  facts>  an(j|  ^gy  ieave  them  very  much  as  they  were  stated 

by  the  counsel  for  the  Petitioners  at  the  bar. 

The  question  is,  what  are  the  conclusions  of  law  to  be 
*  derived  from  those  facts. 

There  can,  I  think,  be  no  question  that,  if  the  copy- 
hold lands  had  been  granted  to  these  tenants  from  year 
to  year,  in  the  manner  above  stated,  by  the  owner  in  fee 
of  the  manor,  the  demisable  quality  of  these  pieces  of 
land  would  have  been  gone,  and  that  the  custom  of  re- 
granting  for  lives  to  be  held  by  copy  of  court  roll 
obtaining  in  the  manor,  so  far  as  these  pieces  of  land 
are  concerned,  would  have  been  wholly  determined,  and 
that  these  pieces  of  land  would  have  ceased  to  be  part  of 
the  demesne  of  the  manor. 

But  it  is,  I  think,  also  equally  clear,  that  if  the  sepa- 
ration of  the  demesnes  from  the  manor  be  made  by  the 
act  of  a  person  who  has  not  in  him  the  fee-simple  of  the 
manor,  this  separation  does  not  work  a  permanent 
severance,  but  that,  as  against  the  person  entitled  to  the 
manor  on  the  determination  of  the  limited  interest  of 
the  person  who  created  the  separation,  the  severance  is 
not  complete,  and  that  on  the  determination  of  the  in- 
terest created,  the  right  of  re-grant  is  again  vested  in 
the  lord. 

Although  I  state  this  to  be,  in  my  opinion,  the  clear 
law,  it  is  not  however  free  from  contrary  authority,  and 
the  counsel  for  the  Bishop  of  Salisbury,  in  support  of  their 
contention  that  the  severance,  having  been  once  effected, 

is 
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is  permanent  for  ever,  cited  a  passage,  stated  judicially 
in  the  case  of  Lee  v.  Boothby  (a),  in  Croke  (Charles), 
which,  though  a  dictum  not  necessary  for  the  decision 
of  the  case  itself,  does  nevertheless  go  to  the  full  ex- 
tent of  the  proposition  contended  for  on  behalf  of  the 
Bishop.  The  proposition  is,  however,  a  startling  one  ; 
for,  in  such  a  case,  any  person  having  but  the  slightest 
limited  interest  in  the  manor  (to  use  the  words  of  the 
case  itself,  "pro  tempore,  or  for  half  a-year,  though  by 
parol"),  might,  if  the  demesnes  came  to  hand,  wholly 
destroy  the  manor.  Upon  examination  of  the  autho- 
rities, however  (which  are  numerous  on  this  point), 
it  appears  to  me  clear  that  this  doctrine  cannot  be 
supported.  Rusley  v.  Conesby(b),  cited  in  Rollers 
Abridgement  (c),  Rastalv.  Turner  (rf),  and  the  Prior  of 
Bath's  (e)  are  all  directly  opposed  to  it.  They  all  lay 
down,  as  a  clear  proposition,  that  the  interest  of  the 
reversioner  or  remainderman  is  not  destroyed  by  such 
separation.     The  doctrine  is  also  rejected  in  the  case  of 

Winter 


1861. 

Re  L.  &  S.  W. 

&c.  Act. 

Ex  parte 
Lord  Henley. 


(a)  "  Upon  evidence  to  a  jury 
ot  the  bar  for  a  copyhold  parcel 
of  the  manor  of  Earls  Chingford, 
the  question  was : — If  a  copy- 
holder in  fee  surrender  to  the 
lord  of  the  manor  his  copyhold 
estate,  and  the  lord  makes  a  lease 
for  years  of  the  manor  and  of  the 
said  copyhold,  by  the  name  of  his 
tenement  called  H.,  whether  it 
is  a  determination  of  the  copy- 
bold?  And  it  was  held  by  all 
the  justices,  absente  Bramptton, 
that  it  was  not,  because  when  he 
lets  the  manor  it  is  included  as  a 
parcel  of  the  manor ;  but  if  he, 
though  he  had  been  but  domi- 
nus  pro  tempore,  or  for  half  a  year 
(though  by  parol),  had  made  a 
lease  for  years  of  the  copyhold 
by  itself,  that  had  destroyed  the 
copyhold ;  for  it  was  then,  during 
that  time,  severed  from  the  manor, 
and  so  could  never  afterwards  be 


demisable  again  by  copy :  but  the 
manor  being  demised,  includes  the 
copyhold  as  parcel  of  the  manor, 
and  the  naming  of  the  copyhold 
is  surplusage ;  and  it  remains  al- 
ways as  parcel  of  the  manor,  and 
demisable  by  copy  as  it  was  be- 
fore." Lee  v.  Boothby,  Cro,  Car, 
521. 

(6)  Page  271  ;  tee  Elix.  459. 

(c)  "  Si  un  lessee  pur  ans  d'un 
copyhold  man  nor  leas  un  copy- 
hold per  indenture  pur  ans,  uu- 
core  ceo  ne  destroiera  le  copy- 
hold vers  cestuy  en  reversion,  pur 
ceo  que  il  n'ad  le  absolute  estate 
en  le  Seigneurie.  P.  38  £1.  B. 
R.  enter  Rusley  &  Conesby  per 
Curiam,  sur  evidence  al  Barr." 
2  Rollts  Abridgment,  p.  271. 
Prescription,  T.  L 

(d)  Cro.  Etig.  598. 
ye)  4  Leonard,  199. 
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1861.        Winter*.  Loveday  (a),  which  was  considered  to  be  so 

v-*fcv*,**/      important  a  case  as  to  be  reported  twice  in  Modern  Re- 

&c.  Act       ports  and  also  in  five  other  contemporaneous  reports, 

Ex  parte      h\l  of  which  I  have  consulted. 
Lord  Hen  let. 

I  must,  therefore,  repeat  the  proposition  which  I 
originally  stated  to  be  my  opinion,  and  hold  that  the 
leasing  of  Caker's  Mead  to  Wills  in  1839,  and  after- 
wards in  March,  1849,  to  Edward  Long  Seward,  even 
if  it  had  destroyed  the  power  of  the  lord  farmer  Lord 
Henley  to  grant  that  demesne  land  again,  as  a  copy- 
hold to  be  held  according  to  the  custom  of  the  manor, 
would  not  permanently  have  severed  the  lands  from 
the  manor  in  the  hands  of  or  as  against  the  Bishop  of 
Salisbury  or  his  successor.  The  consequence  that  fol- 
lows from  this  is,  in  my  opinion,  obvious,  namely,  that 
the  new  lease  granted  by  the  Bishop  to  Lord  Henley, 
on  the  26th  of  February,  1850,  conferred  on  him  ex- 
actly the  same  powers  as  to  the  whole  of  the  copyhold 
demesnes  belonging  to  the  manor,  as  if  the  lease  had 
been  made  to  a  stranger,  and  consequently,  that  it  re- 
moved all  the  defects  and  severances  arising  from  the 
previous  acts  of  Lord  Henley  as  lord  farmer,  and  those 
of  his  predecessors  as  lords  farmers  of  the  manor. 

This  however  does  not  dispose  of  the  whole  question, 
for  since  February,  1850,  Lord  Henley  has  still  let  these 
two  pieces  of  land,  by  parol,  to  the  former  tenants,  as 
holders  thereof  from  year  to  year,  on  payment  of  a  rack 
rent,  and  this,  it  is  contended,  will  at  least  work  a  sever- 
ance of  the  demesnes  from  the  manor,  as  far  as  Lord 
Henley  is  concerned,  and  will  destroy  his  power  as  lord 
farmer,  during  the  continuance  of  this  lease  of  February, 
1850,  to  grant  any  of  these  pieces  of  land  to  be  held  by 

copy 

(a)  5  Modern,  244;  12  Mo-  man,  507  ;  Carthew,  427;  1  Lord 
dern,  147;  1  Comyn,  40;  1  Free-      Raymond,  267;  2. Salfceld,  537. 
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copy  of  court  roll,  according  to  th£  custom  of  the  1861. 
manor.  In  other  words,  that  although  the  separation  he  ^^v-^/ 
has  made  may  not  create  a  permanent  severance  of  the  &J  Acj 
demesne  lands  from  the  manor,  still  that  it  will  do  so  Ex  parte 
during  the  continuance  of  the  existing  lease.  The  argu- 
ment on  this  head  is  in  my  opinion  met  by  this  circum- 
stance, that  the  lease  which  was  granted  on  the  26th  of 
February,  1860,  was,  on  the  following  day,  the  27th  of 
February,  1850,  assigned  by  way  of  mortgage  to 
Mr.  Eden,  to  secure  the  money  which  had  been  advanced 
by  him  to  Lord  Henley,  on  the  security  of  the  former 
lease  of  the  manor.  It  is  not  alleged,  and  no  doubt  the 
fact  is  not,  that  any  new  contract  was  made  with  the  oc- 
cupiers of  these  pieces  of  land,  namely,  Seward  and 
Griffin,  in  the  interval  that  occurred  between  the  grant- 
ing of  the  new  lease  of  the  manor  and  the  assignment 
of  it  to  Mr.  Eden  as  mortgagee ;  and  no  doubt,  though 
bearing  different  consecutive  dates,  in  order  to  avoid  the 
necessity  of  proving  the  order  of  their  execution,  the 
surrender,  the  re-grant  and  the  assignment  of  the  lease 
were  all  one  transaction,  and  were  probably  executed 
consecutively  on  the  same  day. 

If  this  be  so,  I  am  of  opinion  that  the  subsequent 
acceptance  of  rent  from  the  two  tenants,  Seward  and 
Griffin,  cannot  have  the  effect  of  working  a  severance 
of  these  demesnes  from  the  manor,  even  during  the  con- 
tinuance of  the  lease,  even  though  those  acts  should  be 
construed  to  be  new  agreements  by  parol  between  Lord 
Henley  on  the  one  side,  and  Seward  and  Griffin  on  the 
other  side ;  by  which  those  latter  persons  were  to  be 
treated  as  tenants  from  year  to  year  of  the  demesne 
which  they  respectively  held  :  the  reason  for  this  is,  that 
such  agreement  could  not  be  a  valid  or  binding  agreement 
as  against  Mr.  Eden,  the  mortgagee  and  the  holder  of  the 
legal  estate  in  the  manor  under  the  assignment  by  Lord 

vol.  xxix — ii.  y  Henley 
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1861.       Henley  to  him  of  the  lease  thereof.    I  have  assumed  all 
v^v^,/      through  this  (which  I  understand  to  be  admitted,  al- 

Rt  L  &  S  W 

&c°.  AcL  '  though  it  is  not  stated  here)  that  Mr.  Eden  was  not 
Ex  parte  mortgagee  in  possession.  The  consequence  of  this  is, 
that  the  agreement  entered  into  by  Lord  Henley  with 
Seward  and  Griffin  is  the  agreement  of  a  stranger,  and 
that  these  persons  cannot  be  considered  as  being  in 
any  better  situation  than  as  tenants  at  will,  who  might 
have  been  and  may  now  be  ejected  by  Mr.  Eden  at  any 
time  and  without  any  delay,  upon  mere  notice  to  quit. 
Now  it  is  quite  settled  both  by  the  passage  I  have  already 
referred  to  in  the  1st  Institute  58,  b,  and  also  by  a  long 
series  of  authorities  which  are  collected  in  Mr.  Sergeant 
Scriven's  learned  work  on  Copyholds  (a),  that  if  the  lord 
of.  the  manor  let  the  demesne  at  will,  it  will  not  work 
any  severance  of  it  from  the  manor,  but  that  he  may,  at 
any  subsequent  period  of  time,  re-grant  the  land  as  copy- 
hold to  be  held  according  to  the  custom  of  the  manor. 

I  am  of  opinion,  therefore,  that  the  money  in  Court 
must  be  paid  to  the  Petitioner  or  to  his  mortgagee  if 
he  consents  thereto,  but  I  think  that  the  mortgagee 
should  either  appear  on  this  petition,  or  be  served  with 
a  copy  of  it. 

(a)  Seriven  on  Copyholds,  p.  19. 
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1860. 
Dec.  11,  12. 

WALMESLEY  v.  GERARD.  »«•}• 

Jan,  12. 

npHE  question,  in  this  case,  related  to  the  construction  Shifting 
A      of  a  shifting  clause  contained  in  the  will  of  Sir  S^J*1!? 

William  Gerard,  Baronet  estate  from  the 

owner,  are  con- 

The  state  of  the  family  of  Sir  William  Gerard,  Ba-  ^TtstaS ' 
ronet,  prior  to  1822,  was  this  (see  pedigree  below) : — He  deviaed  an 

estate  to  his 
had  eldest  nephew 
and  bis  issue, 
subject  to  a  shifting  clause,  requiring  them,  under  pain  of  forfeiture,  in  case  they 
should  also  become  seised,  "  under  any  now  existing  or  future  will  or  settlement  or 
other  assurance  (except  actual  purchase  for  money),"  to  a  Lincolnshire  estate,  to 
convey  it  to  the  younger  nephews  and  their  issue  male.     At  the  date  of  the  testator's 
will  and  at  his  death,  the  eldest  nephew  was  seised  in  fee  of  the  Lincolnshire  estate, 
which  had  descended  to  him  as  heir  of  bis  father.     Held,  first,  that  he  was  not  bound 
by  the  shifting  clause.     But  the  nephew  having,  after  the  testator's  death,  by  deed 
conveyed  the  Lincolnshire  estate  to  the  uses  to  which  it  should  be  conveyed  as  a  com- 
pliance with  the  will.   Held,  secondly,  after  bis  decease,  that  the  deed  was  as  operative 
as  if  he  had  been  compellable,  under  pain  of  forfeiture,  to  execute  it. 

A  testator  devised  his  estate  to  his  nephews  for  life,  with  remainder  to  their  first  and 
other  sons  in  tail,  successively,  and  he  required  the  eldest  nephew,  on  becoming  seised 
of  another  estate  (Lincolnshire),  to  convey  it  unto  "  the  next  in  age  of  his  said  nephews 
and  bis  heirs  male,  under  the  like  limitations  and  restrictions  as  were  contained  in  the 
will  as  to  the  testator's  own  estate."  After  the  testator's  death,  his  eldest  nephew 
being  seised  of  the  Lincolnshire  estate,  but  (as  was  held)  under  no  liability  to  settle  it, 
conveyed  it  to  trustees,  upon  the  uses  upon  which  it  "  should  be  conveyed,  in  com- 
pliance with  and  in  conformity  to  the  proviso  "  contained  in  the  testator's  will  "  and 
the  terms,  spirit,  true  intent  and  meaning  of  the  same."  Held,  that  the  deed  must  be 
construed  as  if  a  settlement  had  been  executed  under  the  Court,  and  that  under  the 
deed,  the  second  nephew  took  an  estate  for  life  only. 

Devise  of  an  estate  (Cansfield)  to  nephews  and  their  first  and  other  sons,  in  succes- 
sion, and  afterwards  to  nieces,  with  a  shifting  clause  requiring  any  nephew,  seised  of 
the  Cornfield  estate,  becoming  also  seised  of  the  Lincolnshire  estate,  to  settle  the  latter 
on  the  next  in  age  of  the  nephews  and  his  heirs  male, "  under  the  like  limitations  and 
restrictions  "  as  were  contained  in  the  will  as  to  the  Cansfield  estates.  Held,  that  the 
nieces  were  not  objects  of  the  shifting  clause. 


Pedigree. 


Sir  William  O. 

d.  1826.  d.  1822. 


John 
8 

I 


John,      William,     Robert,  Frederic  Thomas,     Charles,         Eliza      Catherine, 

d.  1854.    d.  1844.     (living).  Sewallis,  d.  1850,      d.  I860,  Arundell. 

8.  p.  s.  p.  I  (living).        s.  p.  s.  p.  I 

William  |  |  | 

Cansfield.  Frederick.  Nicholson.  Rodolphe. 
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I860. 

Walmbsley 

V. 

Gebard. 


had  a  brother  John,  who  had  eight  children,  viz.,  six 
sons,  John,  William,  Robert,  Frederic  Sewallis,  Thomas, 
and  Charles,  and  two  daughters,  Eliza  and  Catherine. 

There  were  three  estates  in  the  family,  to  which  refer- 
ence will  presently  be  made,  viz., 

1.  The  Oarswood  estate. 

2.  The  Cansfield  Hall  estate. 

3.  The  Lincolnshire  estate. 

The  first  estate  was  vested  in  Sir  William  in  fee  sim- 
ple, and  the  two  others  were  vested  in  his  brother  John 
and  family. 

John  Gerard,  the  brother,  died  in  1822,  and  thereupon 
his  son,  John  the  nephew,  became  seised  of  the  Cans- 
field  property  for  an  estate  tail  under  a  settlement  made 
in  1803,  and  which  he  subsequently  (1825)  barred.  John 
the  nephew  also  became  thereupon  seised  of  the  Lin- 
colnshire estate  in  fee  simple,  by  descent,  as  heir  of  his 
father. 

Sir  William  Gerard,  on  the  5th  of  December,  1822, 
and  subsequent  to  the  death  of  his  brother,  made  his 
will,  whereby  he,  in  substance,  devised  his  Garswood 
estate  to  his  nephew  John  Gerard  for  life,  with  re- 
mainder to  his  first,  second,  and  other  sons,  severally, 
successively,  and  in  remainder  one  after  the  other, 
and  in  tail  male,  with  remainders  (in  the  same  form) 
successively  to  each  of  his  other  five  nephews  for  life, 
with  remainder  to  their  first  and  other  sons  in  tail,  with 
similar  remainders  in  succession  to  each  of  his  two  nieces 
for  life,  with  remainder  to  their  sons  in  tail,  with  re- 
mainder to  the  testator's  sisters  and  their  sons,  with 
ultimate  reversion  to  his  own  right  heirs. 

The  will  contained  the  following  shifting  clause: — 

"  And  I  declare  it  to  be  my  will  and  meaning,  that  in 
case,  and  so  often  as,  any  one  of  my  said  six  nephews 

or 
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or  any  issue  male  of  any  one  of  my  said  nephews  shall  1860. 
become  seised  of  or  entitled  to  the  actual  freehold  of  my 
said  manors,  capital  and  other  messuages,  lands,  mines, 
tenements,  rents  and  hereditaments,  or  any  of  them,  or  any  Gerard. 
part  thereof,  under  the  limitations  hereinbefore  contained, 
or  of  this  proviso,  and  such  same  nephew  or  issue  male, 
so  becoming  seised  or  entitled  as  aforesaid,  shall,  or  his 
assigns  respectively  shall,  also,  at  or  after  my  decease, 
be  entitled,  under  any  now  existing  or  future  will  or 
settlement  or  other  assurance  (except  actual  purchase 
for  money),  to  the  actual  possession  of,  or  to  the  receipt 
of  the  rents  and  profits  of,  certain  manors  called  Cans- 
field  and  Robert  Hall,  and  other  hereditaments  in  the 
county  of  Lancaster,  by  me  heretofore  given  to  my  late 
brother  John  Gerard,  and  a  certain  moiety  devised  by 
the  will  and  codicil  of  my  late  cousin  Catherine  Clare 
Gerard,  of  lands  and  hereditaments  in  the  county  of 
Lincoln,  or  to  any  of,  or  any  part  or  parts,  of  the  same 
manors,  hereditaments  and  moiety,  for  any  estate  of 
freehold  or  of  inheritance,  and  there  shall  be  living  any 
other  of  my  said  nephews,  or  any  issue  male  of  any  such 
other  nephew,  that  then  and  in  every  such  case  the 
nephew  or  issue  male,  so  haying  become  seised  or*  en- 
titled, under  the  limitations  of  this  my  will,  to  the  actual 
freehold  of  the  hereditaments  hereby  devised,  or  any 
part  of  the  same,  do  and  shall,  within  six  calendar 
months  next  after  he  respectively  shall  become  so  seised 
or  entitled  as  aforesaid,  at  his  or  their  own  costs,  by 
proper  and  sufficient  conveyances,  appointments  and 
assurances  (including  fines  and  common  recoveries  if 
necessary),  convey  and  assure  and  procure  to  be  con- 
veyed and  assured  all  such  estate  and  estates  as  he,  and, 
if  any,  his  respective  assigns,  shall  have  or  can  convey 
of  and  in  the  said  manors  of  Cansfield  and  Robert  Hall 
and  the  lands  and  hereditaments  thereto  belonging,  unto 
or  for  the  benefit  of  the  next  in  age  of  my  said  nephews 

and 
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1 860.  and  his  heirs  male,  and  the  said  moiety  of  the  said  lands 
and  hereditaments  in  the  county  of  Lincoln,  unto  or  for 
the  benefit  of  the  third  in  age  of  my  said  nephews  and 
Gkrard.  his  heirs  male,  under  the  like  limitations  and  restrictions 
as  are  herein  contained  as  to  my  own  manors  and  estates, 
or  as  near  thereto  as  the  deaths  of  parties  and  other  cir- 
cumstances will  permit ;  it  being  my  will  and  desire,  and 
I  do  hereby,  as  far  as  in  me  lies,  direct  and  order,  that 
my  eldest  nephew  for  the  time  being,  and  his  issue  male, 
shall  (under  the  limitations  herein  contained)  have  and 
take  my  own  estates,  my  second  nephew  and  his  issue 
male  (under  the  like  limitations  to  be  made  thereof)  the 
said  Cornfield  and  Robert  Hall  estates,  and  my  third 
nephew  and  his  issue  male  (under  the  like  limitations  to 
be  made  thereof)  the  said  moiety  of  the  said  estates  in 
the  county  of  Lincoln,  and  so,  from  time  to  time,  accord- 
ing to  seniority,  as  any  of  my  said  nephews  shall  happen 
to  die  without  issue  male. 

"  And  that  in  case  any  of  my  said  nephews,  or  any 
issue  male  of  any  of  my  said  nephews,  so  severally  be- 
coming seised  of  or  entitled  to  the  actual  freehold  of  my 
said,  manors  and  other  hereditaments  as  aforesaid,  shall 
during  the  said  space  of  six  calendar  months,  contrary 
to  the  true  intent  and  meaning  of  this  my  will,  neglect 
or  refuse  to  convey  the  said  manors  of  Cansfield  and 
Robert  Hall,  with  the  lands  and  hereditaments  thereto 
belonging,  and  the  said  moiety  of  the  said  lands  and 
hereditaments  in  the  county  of  Lincoln,  respectively,  to 
the  uses,  upon  and  for  the  trusts,  intents  and  purposes 
hereinbefore  directed,  then  and  in  every  such  case,  if 
such  person  so  neglecting  or  refusing  shall  be  one  of  my 
said  nephews,  my  said  freehold  manors,  capital  and  other 
messuages,  lands,  mines,  tenements,  rents  and  heredita- 
ments shall,  during  the  life  only  of  such  neglecting  or 
refusing  nephew,  go  to  the  said  Edward  Clifton  and 
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Charles  Stapleton  and  their  heirs,  upon  trust  to  pay  and  I860, 
apply  the  rents,  issues  and  profits  thereof  to  the  person 
or  persons,  for  the  purposes  and  in  the  manner,  to,  for 
and  in  which  the  same  rents,  issues  and  profits  would  Gerard. 
be  payable  or  applicable,  under  the  limitations  herein- 
before contained,  in  case  such  nephew  were  dead  with- 
out issue  of  bis  body  entitled  or  inheritable  under  the 
devise  or  limitations  hereinbefore  expressed  and  con- 
tained. And  in  case  the  respective  person  so  neglecting 
or  refusing  shall  be  any  issue  male  of  the  respective 
body  of  any  of  my  said  nephews,  then  and  in  such  case, 
the  same  manors,  capital  and  other  messuages,  lands, 
mines,  tenements,  rents  and  hereditaments,  shall  go  in 
like  manner,  and  to  the  same  person  or  persons,  as  if 
such  issue  male,  so  neglecting  or  refusing,  were  actually 
dead  without  issue  male/' 

The  testator  died  in  August,  1826,  without  issue,  and 
thereupon  John  the  nephew  succeeded  to  the  baronetcy 
and  to  the  Cansfield  estate  for  life.  Believing  himself 
to  be  bound  by  the  terms  of  the  shifting  clause  to  convey 
the  Cansfield  and  Lincolnshire  estates  to  his  brothers, 
he  proceeded  to  comply  with  his  supposed  obligation  in 
the  following  way : — 

By  indentures  of  lease  and  release,  dated  respec- 
tively the  18th  and  19th  days  of  December,  1826,  the 
release  being  made  between  the  said  Sir  John  Gerard 
of  the  first  part,  the  said  Thomas  Anderton  of  the  second 
part,  the  said  Edward  Clifton  and  Charles  Stapleton  of 
the  third  part,  and  the  testator's  second  nephew  William 
Gerard  of  the  fourth  part,  in  pursuance  (as  was  in  such 
indenture  of  release  expressed)  of  the  condition  or  pro- 
viso contained  in  the  will  of  Sir  William  Gerard, 
Thomas  Anderton  bargained,  sold  and  released,  and  Sir 
John  Gerard  granted  and  released  unto  Edward  Clifton 

and 
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I860.  and  Charles  Stapleton  and  their  heirs,  the  manors  of 
Cansfield  and  Robert  Hall  and  the  lands  and  heredita- 
ments thereto  belonging  (being  the  hereditaments  in  the 
Gerard,  county  of  Lancaster  given  by  the  testator  to  his  late 
brother  John  Gerard,  as  mentioned  in  his  said  will) 
with  their  appurtenances,  to  hold  the  same  unto  Ed- 
ward Clifton  and  Charles  Stapleton,  their  heirs  and 
assigns,  for  ever,  to,  upon  and  for  the  uses,  trusts  and 
intents,  and  with  and  subject  to  the  powers,  provisoes 
and  limitations,  to,  upon,  for,  with  and  subject  to  which 
the  manors  of  Cansfield  and  Robert  Hall  hereditaments 
and  premises  should  then  be  conveyed  and  limited  by 
Sir  John  Gerard,  as  a  compliance  with  and  in  con- 
formity to  the  proviso  or  provisoes,  declaration  or  de- 
clarations, for  that  purpose  expressed  and  contained  in 
the  will  of  the  testator  Sir  William  Gerard,  and  the 
terms,  spirit,  true  intent  and  meaning  of  the  same. 

By  indentures  of  lease  and  release,  dated  respectively 
the  18th  and  19th  of  December,  1826,  the  release  being 
made  between  Sir  John  Gerard  of  the  first  part,  Ed- 
ward Clifton  and  Charles  Stapleton  of  the  second  part, 
&nd  Robert  Gerard  (the  third  nephew)  of  the  third  part,  in 
pursuance,  (as  was  in  such  indenture  of  release  expressed) 
of  the  condition  or  proviso  contained  in  the  will  of  the 
testator  Sir  William  Gerard,  Sir  John  Gerard  granted 
•  and  released  unto  Edward  Clifton  and  Charles  Staple- 
ton  and  to  their  heirs,  all  that  one  undivided  equal 
moiety  or  half  part  (being  the  moiety  theretofore  of 
Catherine  Clare  Gerard)  of  and  in  the  lands  and  here- 
ditaments in  the  county  of  Lincoln  referred  to  in  the 
will  of  the  testator,  to  hold  the  same  unto  Edward 
Clifton  and  Charles  Stapleton,  their  heirs  and  assigns 
for  ever,  to,  upon  and  for  the  uses,  trusts  and  intents, 
and  with  and  subject  to  the  powers,  provisoes  and  de- 
clarations, to,  upon,  for,  with  and  subject  to  which  the 

said 
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said  thereby  released  moiety,  hereditaments  and  pre-  I860, 
mises  should  then  be  conveyed  and  limited  by  Sir  John  v^^-^' 
Gerard,  as  a  compliance  with,  and  in  conformity  to,  v, 

the  proviso  or  provisoes,  declaration  or  declarations,  for      Gbraed. 
that  purpose  expressed   and  contained  in   the  will  of 
Sir  William  Gerard,  and  the  terms,  spirit,  true  intent 
and  meaning  of  the  same. 

Upon  the  execution,  in  1826,  of  these  deeds,  the  tes- 
tator's second  nephew  William  entered  into  possession 
of  the  Cornfield  estate  and  his  third  nephew  Robert 
into  possession  of  the  Lincolnshire  estate. 

The  testator's  second  nephew,  William  Cferard,  died 
on  the  1st  of  November,  1844,  without  having  had  any 
issue,  and  thereupon  the  third  nephew  Robert  Gerard 
entered  into  the  possession  of  the  Cansfield  estate,  and 
the  fourth  nephew,  Frederic  Sewallis,  into  possession  of 
the  Lincolnshire  estates,  and  Robert  in  February,  1845, 
conveyed  the  Lincolnshire  estates  to  the  uses  of  the  will 
in  conformity  with  the  shifting  clause. 

The  fifth  nephew  Thomas  died  in  1850,  without  having 
had  any  issue  male. 

The  eldest  nephew,  Sir  John  Gerard,  died  in  1864 
without  issue,  having  devised  his  real  and  personal 
estates  to  the  Plaintiffs,  Walmesley  and  Pilhington. 
The  third  nephew  Robert  thereupon  became  entitled  to 
the  Garswood  estates  for  life. 

Proper  deeds  were,  in  1854,  executed  by  Robert  and 

Frederick  of  the  Cansfield  and  Lincolnshire  estates,  and 

the  fourth  nephew,  Frederick,  took  possession  of  the 

Cansfield  estate,  and  the  next  surviving  nephew  Charles 

took  possession    of  the    Lincolnshire  estates,  and    in 

1860  barbed  all  his  estate  tail  in  it. 

The 
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1860.  The  sixth  son  Charles  died  in   1860,  and  thereupon 

various  questions  arose  as  to  the  rights  of  the  parties  to 
the  Lincolnshire  estate. 


Walmbsley 

V. 

Gerard. 


The  suit  was  instituted  in  I860,  by  the  devisees  of 
Sir  John  against  the  third  nephew  Robert  Gerard,  the 
niece  Eliza  Arundell  and  her  husband,  and  her  infant 
son  Rodolph  A.  Arundell,  and  against  the  fourth 
nephew  Frederic  Sewallis  Gerard,  Mr.  Nicholson  (the 
executor  of  Walmesley,  the  devisee  of  Charles),  William 
Cansfield  Gerard  (the  infant  son  of  Robert),  and 
Frederic  Gerard  (the  infant  son  of  the  fourth  nephew 
Frederic  Sewallis). 

The  bill  prayed  that  it  might  be  declared  who  were 
the  parties  beneficially  interested  in  the  Lincolnshire 
estates  and  in  a  sum  of  money  in  Court,  the  produce  of 
part  of  that  estate  taken  by  a  railway  company,  and 
what  were  their  beneficial  interests  therein. 

The  points  contended  for  by  the  several  parties  were 
thus  stated  in  the  bill: — 

The  Plaintiffs  contend,  that  inasmuch  as  the  said 
Sir  John  Gerard  acquired  the  moiety,  formerly  of 
Catherine  Clare  Gerard,  of  and  in  the  lands  and  here- 
ditaments in  the  county  of  Lincoln,  by  descent  from  and 
as  heir-at-law  to  his  father,  and  not  under  any  "  will, 
settlement  or  assurance,"  he  was  not,  by  the  will  of  the 
testator,  Sir  William  Gerard,  called  upon  to  make  any 
assurance  of  such  moiety,  and  that  the  assurance  by 
Sir  John  Gerard,  by  the  indentures  of  the  18th  and 
19th  days  of  December,  1826,  secondly  above  stated 
was  inoperative,  and,  therefore,  that  they  are  now  en- 
titled to  claim  the  moiety  of  the  said  lands  and  here- 
ditaments and  the  said  sum  of  stock  as  trustees  under 

the  will  of  Sir  John  Gerard. 

They 
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Tbey  further  contend,  that  assuming  that  Sir  John  I860. 
Gerard  was  called  upon  to  convey  such  moiety,  and 
that  the  same  was  assured  by  the  indentures  of  the  18th 
and  19th  days  of  December,  1826,  secondly  above  Gbraid. 
stated,  yet,  in  the  events  which  have  happened,  the 
estates  and  interests  created  under  the  assurances 
executed  by  Sir  John  Gerard  and  by  Robert  Tolver 
Gerard  and  Frederic  Sewallis  Gerard,  respectively, 
have  determined,  and  that  all  such  estates  and  interests 
were,  or  should  be  deemed,  in  equity,  as  being  derived 
out  of  the  fee  simple  estate  of  Sir  John  Gerard,  and 
that  such  moiety  of  such  lands  and  hereditaments  and 
such  sum  of  stock  have  passed  under  the  will  of  Sir 
John  Gerard,  and  therefore  are  now  vested  in  the 
Plaintiffs,  as  the  trustees  or  executors  named  in  and 
appointed  by  such  will. 

The  Defendant,  Sir  Robert  Tolver  Gerard,  contends, 
that  in  the  events  which  have  happened,  he  has  be- 
come and  is  now  entitled,  in  possession,  to  such  moiety 
of  such  lands  and  hereditaments  and  to  such  sum  of 
stock,  he  contending  that  the  estate  and  interest,  or 
estates  and  interests,  created  by  him  by  the  said  in- 
denture of  the  26th  day  of  July,  1854,  in  such  pre- 
mises, in  pursuance  of  the  directions  contained  in  the 
will  of  Sir  William  Gerard,  determined  upon  the  de- 
cease of  Charles  Aloysius  Gerard,  and  that  he  is  there- 
fore now  entitled,  by  way  of  resulting  use  or  trust  or 
otherwise,  in  respect  of  his  estate  for  life  under  the  said 
conveyance  made  by  Sir  John  Gerard,  by  the  indentures 
of  the  18th  and  19th  days  of  December,  1826.  The 
Defendant,  Sir  Robert  Tolver  Gerard  also  contends, 
that  neither  the  indenture  of  the  12th  day  of  February, 
1845,  executed  by  him  on  his  acquiring  the  Cansfield 
and  Robert  Hall  estates  on  the  decease  of  his  brother 
William,  nor  the  indentures  of  the  3rd  and  4th  days  of 
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August,  1854,  executed  by  Frederic  Sewallis  Gerard  on 
the  Defendant  Sir  Robert  Tolver  Gerard  coming  into 
possession  of  the  Garswood  estate,  was  or  were  in  any 
way  operative,  and  that  such  indentures  were  only  exe- 
cuted out  of  abundant  caution.  The  Defendant,  Sir 
Robert  Tolver  Gerard,  also  contends,  that  the  disen- 
tailing assurance  executed  by  Charles  Ahysius  Gerard 
was  wholly  inoperative. 


The  Defendants,  Eliza  Arundell  and  Rodolphe  Alexis 
Arundell  contend,  that  under  the  assurances,  made  in 
pursuance  of  the  directions  contained  in  the  will  of  Sir 
William  Gerard,  such  moiety  of  such  lands  and  here- 
ditaments and  such  sum  of  stock,  upon  the  death  of 
Charles  Ahysius  Gerard  without  issue,  stood  limited  to 
the  uses,  by  the  will  of  Sir  William  Gerard,  limited,  of 
his  Garswood  estate,  in  remainder  upon  the  estates  in 
tail  male,  by  such  will  limited  to  the  first  and  other  sons 
of  Charles  Aloysius  Gerard,  and  therefore  that  Eliza 
Arundell  is  now  tenant  for  life  in  possession  thereof, 
with  remainder  to  Rodolphe  Alexis  Arundell  in  tail 
male. 

The  Defendant  Frederic  Sewallis  Gerard  contends, 
that  the  estate  of  Charles  Aloysius  Gerard  was  derived 
out  of  an  estate  vested  in  him  Frederic  Sewallis  Gerard, 
under  the  said  indenture  of  the  12th  day  of  February, 
1845,  or  otherwise,  and  conveyed  by  him  by  the  in- 
dentures of  the  3rd  and  4th  days  of  August,  1854,  and 
therefore,  that  upon* the  decease  of  Charles  Aloysius 
Gerard,  such  premises  resulted  to  Frederic  Sewallis 
Gerard,  and  he  is  now  entitled  thereto,  in  respect  of 
the  estate  so  vested  in  him  as  last  mentioned. 


The  Defendants  Eliza  Arundell  and  Frederic  Sewallis 
Gerard  further  contend,  that  if  their  before-mentioned 
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several  contentions  are  not  correct,  Charles  Aloysius  I860. 
Gerard  was  tenant  in  tail  male,  or  in  tail,  of  such  moiety 
of  such  lands  and  hereditaments  and  of  the  heredita- 
ments to  be  purchased  with  such  sum  of  stock,  and  that  G«***»- 
by  the  disentailing  assurance  executed  by  Charles  Aloy- 
sius Gerard  on  the  23rd  day  of  January,  1860,  he 
acquired  the  fee  simple  and  absolute  interest  in  such 
premises,  and  that  the  same  passed  by  his  said  will  to 
William  Gerard  Walmesley  (the  devisee  of  Charles)  for 
life,  with  remainder  to  Frederic  Sewallis  Gerard  and 
Eliza  Arundell  equally. 

The  Defendant  William  Nicholson  (as  the  executor  of 
William  Gerard  Walmesley)  contends,  that  the  last- 
stated  contention  on  the  part  of  the  said  Frederic  Se- 
wallis Gerard  and  Eliza  Arundell  is  correct 

The  Defendant  William  Cansfield  Gerard  contends, 
that  his  father,  Sir  Robert  Tolver  Gerard,  was  only  re- 
quired to  convey  and  could,  and  in  fact  did,  only  effec- 
tually convey,  by  the  assurances  executed  by  him,  as 
aforesaid,  an  estate  for  his  own  life  in  such  moiety  of 
such  lands  and  hereditaments  and  such  sum  of  stock, 
and  that  the  estate  in  tail  male  of  William  Cansfield 
Gerard,  under  the  said  assurance  by  Sir  John  Gerard 
of  the  18th  and  19th  days  of  December,  1826,  is  not 
affected,  but  is  a  subsisting  estate  in  tail  male,  either  in 
possession,  or  in  remainder  upon  an  estate  for  the  life  of 
Sir  Robert  Tolver  Gerard. 

* 

The  Defendant  Frederic  Gerard  contends,  that  by 
the  conveyance  of  Sir  Robert  Tolver  Gerard  of  the  12th 
day  of  February,  1845,  the  estate  of  Sir  Robert  Tolver 
Gerard  was  limited  and  settled  to  the  use  of  Frederic 
Sewallis  Gerard  for  life,  with  remainder  to  Frederic 
Gerard,  as  his  first  son  in  tail  male,  and  that  such 

estate 
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1860.  estate  in  tail  male  was  not  affected  by  the  conveyance 
of  Frederic  Sewallis  Gerard  of  the  3rd  and  4th  days  of 
v.  August,  1854,  but  will  come  into  possession,  upon  the 

Geraed.  decease  of  Frederic  Sewallis  Gerard,  during  the  life  of 
Sir  Robert  Tolver  Gerard. 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  C.  Hall  for  the  Plaintiffs, 
Messrs.  Walmesley  and  Pilkington,  referred  to  Fazaherly 
v.  Ford  (a). 

/Mr.  Follett  and  Mr.  Turner,  for  Frederic  Sewallis 
Gerard,  cited  Doe  d.Lumleyv.  Earl  of  Scarborough(b); 
Monypenny  v.  Bering  (c) ;  as  to  nieces  not  being  in- 
cluded in  the  limitations,  Stanley  v.  Stanley  (d). 

Mr.  Baggallay,  for  Henry  Raymond  Arundell,  and 
Eliza  bis  wife  and  their  son. 

Mr.  Rowcliffe  for  Nicholson,  Mr.  Lloyd  for  Frederic 
Gerard,  Mr.  Selwyn  and  Mr. Eddis  for  SirR.  T.  Gerard, 
referred  to  Trevor  v.  Trevor  (e) ;  Fetherston  v.  Fether- 
ston(f);  Roddy  v.  Fitzgerald  (g)  ;  Doe  d.  Wright  v. 
Jesson  (A). 

Mr.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

1861  In  the  view  which  I  take  of  this  case,  the  question 

Jan.  12.      turns  upon  the  proper  construction  to  be  put  on  the 

shifting 

(a)  4  Sim.  390;  S.  C.  1  Ad.  £  (e)  13  Sim.  108 ;  1  If.  I.  Ctf*. 

E.  897 ;    Co.  Lit.  22  6. ;  Shep.  239. 

TcmcA.  239, 431.  (/)  3  C/.  *  F.  67 ;  S.  C,  nam. 

(6)  3  4«*.  *  JB.  2 ;  4  Ner>.  £  Af .  Jaf /c  v.  Fethenton,  9  B/igA,  ft  5. 

724 ;  reverted  in  error,  3  Ad.  Sf  E.  237. 

897.                            .  (g)  6  H.  L.  Cas.  823. 

(c)  2  De  Gar,  Af.  £  G.  145 ;  (A)  2  fi/^A  (0.  5.),  1 ;  &  C, 

7  Hare,  568.  5  Mau.  $  Sel.  95. 

(<Q  16  Ve*.  491, 511. 
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shifting  clanse  contained  in  the  will  of  Sir  William  1861. 
Gerard.  He  had  a  brother  and  two  sisters,  all  of  whom 
were  married,  but  the  testator  himself  had  no  issue.  His 
brother  John  died  before  him  in  the  year  1822,  and  left  Gerard. 
a  large  family  of  sons  and  daughters.  On  his  death, 
his  eldest  son  (who  afterwards  became  Sir  John  Gerard) 
became  entitled,  as  tenant  in  tail,  to  the  Cansfield  Hall 
estate,  and  as  tenant  in  fee  simple  to  the  Lincolnshire 
estate.  On  the  5th  of  December,  1822,  Sir  William 
Gerard  made  his  will,  leaving  the  large  family  estate  of 
Garwood  to  go  with  the  baronetcy  to  his  nephews,  in 
succession  for  life,  with  remainder  to  their  first  and  other 
sons  in  tail  male,  then  to  his  nieces  in  like  manner,  and 
finally  to  his  sisters  in  the  same  manner  for  life,  with  re- 
mainder to  their  first  and  other  sons  in  tail  male,  with 
an  ultimate  remainder  in  favor  of  his  own  right  heirs. 
Then  follows  the  shifting  clause,  the  general  effect  of 
which  was,  that  if  any  nephew,  or  male  issue  of  any 
nephew,  should  become  owner  of  Garswood,  be  should 
convey  all  such  interest  as  he  had  in  Cansfield  Hall  to 
his  next  brother,  and  that  the  nephew  who  had  acquired 
Cansfield  Hall  should  then,  in  like  manner,  convey  the 
Lincolnshire  estate  to  the  brother  next  to  him.  His 
object  seems  to  have  been,  to  keep  the  three  estates 
distinct  throughout  all  the  various  devolutions  of  the 
baronetcy,  as  far  as  he  was  able. 

On  the  2nd  of  August,  1826,  Sir  William  Gerard  died, 
and  on  the  18th  and  19th  of  December,  1826,  Sir  John 
Gerard,  his  eldest  nephew,  executed  two  sets  of  inden- 
tures for  the  purpose  of  complying  with  the  shifting 
clause  contained  in  the  will.  By  the  former  set  of  these 
deeds,  to  which  his  next  brother  William  was  a  party, 
he  conveyed  Cansfield  Hall  estate  to  trustees,  and  by 
the  second  set  of  deeds,  to  which  bis  brother  Robert 
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Toher  Gerard  was  a  party,  be  conveyed  the  Lincoln- 
shire estate  to  the  same  trustees  in  like  manner. 

The  question  is,  whether  the  latter  deed,  which  relates 
solely  to  the  Lincolnshire  estates,  had  any,  and  if  any, 
what  operation  ?  On  the  part  of  the  Plaintiffs,  it  is  con- 
tended that  Sir  John  Gerard  was  under  no  obligation 
to  execute  any  such  deeds,  and  that  the  true  construc- 
tion of  them  being  only  a  desire  to  comply  with  the 
obligations  contained  in  the  will,  which  obligations  did 
not  exist,  the  deeds  themselves  have  no  operation  or 
effect. 


On  the  question  of  whether  Sir  John  Gerard  lay 
under  any  obligation  to  execute  the  deeds  couveying 
the  Lincolnshire  estates  to  his  second  brother,  I  am  dis- 
posed to  concur  with  the  argument  of  the  Plaintiffs. 
The  first  part  of  the  shifting  clause  in  the  will  is  this : — 
[see  ante,  page  323]. 

Now  Sir  John  Gerard  was  not  entitled  to  the  Lincoln- 
shire estate  "  under  any  then  existing  or  future  will,  or 
settlement,  or  other  assurance/'  He  took  the  estate  by 
descent,  as  heir  to  his  father.  It  is  true  his  father  took 
it  under  a  then  existing  will,  namely,  the  will  of  a  cousin, 
and,  in  one  sense,  it  may  be  said  that  Sir  John  Gerard 
took  the  estate  by  virtue  of  that  will,  but  the  words  in 
the  shifting  clause  do  not,  in  fair  construction,  compre- 
hend all  prior  wills  and  assurances  affecting  the  pro- 
perty, however  remote,  although  it  is  true,  if  they  had 
not  been  made,  the  present  holder  would  not  have  ac- 
quired the  property ;  but  these  words  relate  properly  to 
the  particular  mode  by  which  the  then  present  bolder 
acquired  the  property.  Thus,  the  word  "  assurance*' 
would  include  the  Cansfield  Hall  estate,  because  Sir 
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John  became  tenant  in  tail  of  that  estate  under  the  1861. 
settlement  of  the  21st  of  February,  1803,  made  on  his 
father's  marriage,  but  neither  that  word  nor  any  other,  in 
the  sentence  includes  the  Lincolnshire  estate,  which  Sir  Gerard. 
John  took  by  descent  from  his  father  on  his  death.  Sir 
John  Gerard,  therefore,  might  have  kept  the  Lincoln- 
shire estate  without  losing  the  Garswood  estate. 

But  then  arises  this  question  : — As  he  was  under  no 
obligation  to  execute  the  deeds  which  he  has  executed, 
can  it  be  said  that  these  deeds  have  no  operation  ?     My 
opinion  is,  that  they  have  an  operation.     If  the  deeds 
had  expressed  the  intention  of  the  settlor  to  be,  not 
to  convey  the  property  in  Lincolnshire  to  his  second 
brother  unless  he  was  compellable  so  to  do,  on  pain  of 
forfeiture  of  the  Garswood  estate,  and  then  in  that  event 
only,  to  do  it,  and  that  he  executed  the  deeds  so  as  to 
comply  with  the  proviso  contained  in  the  will,  only  to 
the  extent  that  he  was  compellable  to  do  so,  without 
losing  the  Garswood  estate,  some  more  plausible  argu- 
ment might  have  been  founded  on  this  point.      But  the 
deed    of   release,  of   19th   of  December,  1826,  in   my 
opinion,  does  nothing  of  this  sort.     It  assumes  that  a 
conveyance  of  the  Lincolnshire  estate  is  necessary,  in 
order  to  comply  with  the  proviso  contained  in  the  will, 
and  then  makes  the  conveyance  accordingly.     It  is  ex- 
pressed to  be  made  for  the  purpose  of  complying  with 
the  will,  whether  this  be  the  letter  or  the  spirit  of  the 
will  is,  in  my  opinion,  immaterial.      It  assumes  that  the 
will  requires  the  conveyance,  and  Sir  John  makes  the 
conveyance  accordingly.     I  must,  to  this  extent,  impute 
such  a  knowledge  of  the  law  to  Sir  John  Gerardon  this 
subject,  as  to  say,  that  the  true  construction  of  the  deed 
on  this  point  is  to  this  effect: — namely,"  Whether  I  am 
or  am  not  bound  to  execute  it  still,  in  order  to  comply 
with  the  proviso  in  the  will  of  Sir  William,  which  may  be 
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1861*       doubtful,  and  in  order  not  to  run  any  risk,  I  execute 
these  deeds  and  convey  the  property  accordingly."    The 
deeds  60  executed  are,  in  my  opinion,  as  operative  as  if 
Gerard,      he  had  been  compellable  under  pain  of  forfeiture  to 
execute  them. 

The  next  question  is  the  effect  and  true  meaning  of 
the  deed  of  release  of  the  19th  of  December,  1826.  The 
operative  part  of  that  deed  conveys  the  moiety  of 
Catherine  Clare  Gerard  (who  was  the  original  testatrix) 
of  and  in  the  lands  and  hereditaments  in  the  county  of 
Lincoln,  which  are  referred  to  in  the  will  of  Sir  William 
Gerard,  to  hold  the  same  unto  the  trustees  and  their  heirs 
and  assigns  for  ever  "to,  upon  and  for  the  uses,  trusts  and 
intents  and  with  and  subject  to  the  powers,  provisoes 
and  declarations  to,  upon,  for,  with,  and  subject  to 
which,  the  said  thereby  released  moiety,  hereditaments 
and  premises  should  then  be  conveyed  and  limited  by 
the  said  Sir  John  Gerard,  as  a  compliance  with  and  iu 
conformity  to  the  proviso  or  provisoes,  declaration  or  de- 
clarations, for  that  purpose  expressed  and  contained  in 
the  will  of  the  said  testator  Sir  William  Gerard  and  the 
terms,  spirit,  true  intent  and  meaning  of  the  same."  In 
other  words,  the  Lincolnshire  estate  was  conveyed  to 
trustees,  to  be  held  upon  the  uses  and  trusts  on  which 
they  ought  to  be  held,  if  the  will  of  Sir  William  Gerard 
was  complied  with.  What  are  these  uses  and  trusts  if 
they  had  been  written  out  in  full?  This  requires  a 
reference  to  the  will  of  Sir  William  Gerard,  and  there 
we  find  that  the  Lincolnshire  estates  are  to  be  conveyed 
"  unto  or  for  the  benefit  of  the  third  in  age  of  my  said 
nephews  and  his  heirs  male,  under  the  like  limitations 
and  restrictions  as  are  herein  contained  as  to  my  own 
manors  and  estates,  or  as  near  thereto  as  the  deaths  of 
parties  and  other  circumstances  will  permit."  If  it  had 
stopped  here,  it  would  be  to  limit  the  land  to  the  third 
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nephew  or  his  issue  male,  and  so  on  in  succession,  as  is 
stated  in  the  will  with  respect  to  the  Garswood  estate ; 
but  the  will  proceeds  thus  : — "  It  being  my  will  and  de- 
sire, and  I  do  hereby,  as  far  as  in  me  lies,  direct  and  Gerard. 
order,  that  my  eldest  nephew  for  the  time  being  and  his 
issue  male  shall  (under  the  limitations  herein  contained) 
have  and  take  my  own  estates,  my  second  nephew  and 
his  issue  male  (under  the  like  limitations  to  be  made 
thereof)  the  said  Cansfield  and  Robert  Hall  estates,  and 
my  third  nephew  and  his  issue  male  (under  the  like 
limitations  to  be  made  thereof)  the  said  moiety  of  the 
said  estates  in  the  county  of  Lincoln,  and  so  from  time 
to  time,  according  to  seniority,  as  any  of  my  said 
nephews  shall  happen  to  die  without  male  issue." 

In  my  opinion,  the  release  executed  by  Sir  John 
Gerard  must  be  read  exactly  in  the  same  manner  as  if 
the  words  which  1  have  just  read,  had  been  laid  before 
some  experienced  conveyancer,  as  instructions  to  prepare 
a  deed  containing  all  the  limitations,  powers  and  pro- 
visoes necessary  for  carrying  those  instructions  into 
effect  in  an  executed  form,  or  as  if  a  suit  had  been  in- 
stituted for  the  purpose  of  having  such  a  deed  executed 
under  the  authority  of  this  Court. 

Having  stated  this  to  be  my  opinion,  it  puts  an  end  at 
once  to  the  contention  raised  on  the  part  of  Sir  Robert 
Gerard,  who  claims  to  have  been  tenant  in  tail  under 
the  words  of  the  will  which  I  have  read,  and  he  insists 
that  he  has  acquired  the  fee  by  virtue  of  the  disentail- 
ing deed  executed  by  him.  If  the  words  of  the  will  had 
not  been  executory,  directing  a  deed  to  be  executed  to 
carry  the  intentions  of  Sir  William  into  effect,  this  would 
have  been  so,  but  as  the  words  are  purely  directory,  no 
conveyancer,  in  preparing  a  settlement  of  this  Lincoln- 
shire estate,  under  instructions  given  in  the  words  of  the 
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1861.        will,  and  no  Court,  in  settling  a  conveyance,  would  have 

n-pn-^/      given  Sir  Robert  more  than  a  life  estate,  with  remainder 
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So  the  matter  would  have  remained  if  Sir  William, 
the  first  brother  of  Sir  John  Gerard,  had  lived,  but  he 
died  in  November,  1844,  and  thereupon,  under  the  trusts 
of  the  first  set  of  indentures  of  the  18th  and  19th  De- 
cember, 1826,  the  Cansfield  Hall  estate  devolved  upon  the 
next  nephew,  who  was  afterwards  Sir  Robert  Tolver 
Gerard,  and  thereupon  he  executed  deeds  of  lease  and  re- 
lease of  the  1 1th  and  12th  February,  1845,  similar  in  form 
to  those  I  have  already  stated,  conveying  the  Lincolnshire 
estate  to  trustees  on  similar  trusts,  under  which  Frederic 
Sewallis  Gerard  entered  into  possession  of  that  estate. 
My  opinion  is,  that  this  deed  operated  nothing,  and 
passed  nothing,  I  repeat  that  the  deed  of  the  19th  De- 
cember, \$26,  executed  by  Sir  John  Gerard,  must  be 
read  as  if  all  the  limitations  and  provisoes  necessary  for 
carrying  into  effect  the  will  of  Sir  William  Gerard  had 
been  introduced  into  that  deed  in  an  executed  form.  Sir 
John  Gerard  was  owner  in  fee,  and  he  had  full  power  to 
settle  the  estate  as  far  as  the  law  would  permit,  and  ac- 
cordingly the  deed,  in  that  executed  form,  would  have 
given  an  estate  for  life  in  the  Lincolnshire  estate  to  Sir 
Robert  Tolver  Gerard,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  so  on,  in  default  of  such 
issue,  in  like  manner  to  all  the  other  nephews.  But  the 
deed  would  also  have  contained  a  proviso  or  shifting 
clause,  directing  that  when,  if  ever,  Robert  Tolver  Ge- 
rard or  his  issue  male  became  possessed  of  the  Cansfield 
Hall  estate,  the  Lincolnshire  estate  was  to  shift  over  to 
the  next  nephew  exactly  in  the  same  manner  as  if  Robert 
Tolver  Gerard  had  died  without  issue  male,  capable  of 
inheriting.  So  that  when  in  February,  1854,  Sir  John 
Gerard  died  and  Sir  Robert  became  possessed  of  the 
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Garswood  estate  and  the  Cansfield  estate  passed  to  1861. 
Frederic  Sewallis  Gerard  in  like  manner,  by  virtue  of 
the  shifting  clause  or  proviso  to  be  contained  in  the  deed 
executed  by  Sir  John  Gerard,  and  the  Lincolnshire  Gerard. 
estate  would  then  have  shifted  over  to  Charles  Aloysius 
Gerard,  but  not  by  virtue  of  the  deed  executed  by 
Frederic  Sewallis  Gerard  on  the  4th  August,  1854,  as 
that  deed  also  was,  in  my  opinion,  wholly  inoperative 
and  useless.  In  other  words,  under  the  deed  of  the 
19th  December,  1826,  Robert  Tolver  Gerard  took  only 
a  life  estate,  which  ceased  on  the  death  of  his  brother 
William  in  1844,  and  he  had  therefore  no  interest  or  es- 
tate in  this  Lincolnshire  property  on  the  12th  of  Feb- 
ruary,  1845,  when  he  executed  deeds,  which  purported 
to  convey  that  property  to  his  brother  Frederic,  So> 
also,  under  the  deed  of  the  19th  December,  1826,  Frede- 
ric Sewallis  Gerard,  on  the  1st  December,  1844,  took  a 
life  estate  in  the  Lincolnshire  property,  which  ceased  on 
the  death  of  Sir  John  Gerard  in  1854,  and  he  had 
therefore  no  estate  or  interest  in  that  property  in  August 
1854,  when  he  executed  deeds  which  purported  to  convey 
it  to  his  brother  Charles  Aloysius  Gerard. 

It  follows  as  a  necessary  consequence  from  this,  that 
the  disentailing  deeds  executed  by  Sir  Robert  Gerard 
and  by  his  brother  Frederic  Sewallis  Gerard  of  this 
property  were  mere  pieces  of  waste  parchment. 

It  also  follows  that  the  estate  which  Charles  Aloysius 
Gerard  took  in  the  Lincolnshire  property,  was  derived 
exclusively  under  the  deed  of  the  19th  of  December, 
1826,  and  that  this  gave  him  a  life  estate  in  the  pro- 
perty and  nothing  more,  which  began  on  the  death  of 
his  eldest  brother,  Sir  John  Gerard,  in  1854,  and  ter- 
minated by  his  own  death  in  1860.  It  follows,  there- 
fore, that  the  disentailing  deed  which  he  executed  is 
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1861.       also  simply  useless,  and  did  nothing.     It  also  follows, 
that  the  son  of  Sir  Robert  Tolver  Gerard  in  like  manner, 
and  in  like  manner  the  son  of  Frederic  Sewallis  Gerard, 
Oerard.      to^  no  interest  in  this  Lincolnshire  estate  when  the  life 
estates  of  their  respective  fathers  determined. 

The  last  life  estate  in  this  property  terminated  on  the 
death  of  Charles  Aloysius  Gerard.  If  he  had  left  issue 
male  they  would  have  taken  in  succession,  as  tenants  in 
tail  male,  but  he  died  without  issue,  and  this  question 
now  arises  under  the  limitations,  which  ought  to  have 
been  introduced  into  the  deed  of  the  19th  of  December 
1826,  to  comply  with  the  wish  expressed  in  the  will  of 
Sir  William  Gerard. 

I  have  already  disposed  of  the  interests  of  those  De- 
fendants who  claim  under  the  will  of  Charles  Aloysius; 
his  interest  terminated  on  his  death ;  he  had  no  estate 
on  which  either  the  disentailing  deed  executed  by  him, 
or  his  will,  could  operate. 

The  only  other  claims  which  remain  to  be  determined, 
are  those  of  Mr.  and  Mrs.  Arundell  and  the  Plaintiffs. 
Mrs.  Arundell  is  a  niece  of  Sir  William  Gerard,  and 
under  his  will,  on  failure  of  the  previous  limitations  in 
favour  of  her  brothers  and  their  issue,  the  Garswood 
estate  is  limited  to  her  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail  male.  She  and  her  issue 
contend,  that  under  that  will,  the  deed  of  the  19th  of 
December,  1826,  executed  by  Sir  John  Gerard,  ought 
to  have  contained,  and  consequently  must  be  now  con- 
strued to  contain,  limitations  in  favour  of  nieces,  on 
failure  of  the  nephews  and  their  issue,  exactly  as  was 
done  by  the  testator  respecting  the  Garswood  estate. 
The  words  relied  on  are  these : — that  he  shall  convey 
all  such  estate  as  he  "  shall  have  or  can  convey  of  and 
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in  the  said  manors  of  Cansfield  and  Robert  Hall,  and        1861. 
the  lands  and  hereditaments  thereto  belonging,  unto 
or  for  the  benefit  of  the  next  in  age  of  my  said  nephews  «.~ 

and  his  heirs  male,  and  the  said  moiety  of  the  said  lands  G*hard. 
and  hereditaments  in  the  county  of  Lincoln,  unto  or  for 
the  benefit  of  the  third  in  age  of  my  said  nephews  and 
his  heirs  male,  under  the  like  limitations  and  restrictions 
as  are  herein  contained  as  to  my  own  manors  and  estates, 
or  as  near  thereto  as  the  deaths  of  parties  and  other  cir- 
cumstances will  permit." 

His  own  manors  and  estates  are  limited  to  nieces  and 
their  issue  after  failure  of  nephews  and  their  issue,  and 
to  sisters  and  their  issue  after  failure  of  nieces  and  their 
issue,  and  they  contend  that  the  words  in  Sir  William's 
will  involve  the  introduction  of  similar  limitations  in  the 
deed  of  the  19th  of  December,  1826.  But  this  is  not 
the  correct  construction  of  the  will.  There  are  two 
things  always  to  be  attentively  borne  in  mind  in  con- 
sidering these  limitations,  first,  who  are  the  persons  to 
take,  and  secondly  the  manner  in  which  they  are  to 
take,  that  is,  the  interests  and  estates  which  they  are  to 
take  in  the  property  to  be  conveyed.  In  Trevor  v.  Tre- 
vor (a),  the  direction  in  the  will  was,  that  the  property 
was  to  be  settled  on  Mr.  Trevor  for  life,  with  remainder 
to  his  issue  in  tail  male,  in  strict  settlement.  Had  it  not 
been  for  the  words  directing  a  settlement  to  be  made, 
nobody  could  question  but  that  Mr.  Trevor  would  have 
taken  an  estate  in  tail  male,  and  might  have  disposed  of 
the  property  as  he  pleased,  by  executing  a  disentailing 
deed.  But  as  this  could  not  be  supported,  and  was  not 
even  contended  for,  but  the  Vice-Chancellor  first,  and  the 
House  of  Lords  afterwards,  held  that  Mr.  Trevor  could 
only  take  a  life  estate,  and  that  his  issue  were  the  persons 
to  take  after  him,  and  that  his  issue  were  to  take  in  tail 
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male,  that  there  was  nothing  to  control  the  full  force  of 
the  word  "  issue," and  therefore,  that  daughters,  as  well  as 
Walmesley  the  sons  of  Mr.  Trevor,  were  to  be  included  in  the  settle- 
Gerard.  ment.  This  case  bears  on  the  argument  that  Sir  Robert 
Gerard  was  tenant  in  tail,  and  it  illustrates  the  two 
matters  already  referred  to  as  essential  to  be  looked  at 
in  considering  these  questions,  namely  the  objects  of  the 
gift,  and  the  extent  of  it.  In  this  case  the  objects  of 
this  gift  are  the  nephews.  The  clause  begins  thus : — "  I 
declare  that  so  often  as  any  one  of  my  six  nephews,  or 
any  issue  male  of  any  one  of  them,  &c." — the  testator 
here  speaks  solely  of  the  nephews  and  their  issue  male, 
and  so  also  in  the  subsequent  clause  explanatory  of  his 
intentions. 

I  think,  therefore,  that  the  nephews  and  their  issue 
male,  and  they  only,  are  the  objects  of  this  gift,  and  that 
the  words  "  under  the  like  limitations  and  restrictions 
as  are  herein  contained  as  to  my  own  manors  and  es- 
tates, or  as  near  thereto  as  the  deaths  of  parties  and  other 
circumstances  will  permit/*  refer  only  to  the  limitations 
and  restrictions  contained  in  the  devise  of  these  manors 
and  estates,  so  far  as  they  are  to  be  applied  to  nephews. 
The  testator  does  not  say,  "  with  all  the  same  remainders 
over  as  are  hereinbefore  contained  with  respect  to  my 
own  manors  and  estates."  Had  he  done  so,  it.  might 
have  embarrassed  the  question  and  created  more  diffi- 
culty than  at  present  exists. 

It  is  also  to  he  observed,  that  these  clauses  which  take 
away  an  estate  from  the  owner  are  to  be  construed 
strictly.  The  Court  cannot  require  the  eldest  nephew, 
Sir  John  Gerard,  to  part  with  more  out  of  his  Lincoln- 
shire estate,  of  which  he  was  owner  in  fee  simple,  than  is 
actually  and  clearly  required  by  the  words  of  Sir  Wil- 
liam Gerard's  will.     These  words  point  to  nephews  only, 

and 
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and  it  would  be  going  beyond  the  directions  contained  in 
the  will,  if  the  deed  of  the  19th  of  December,  1826, 
framed  under  the  direction  of  the  Court,  were  to  be 
made  to  include  nieces  also. 

If  I  am  right  thus  far,  the  question  becomes  narrowed 
down  to  this  : — Sir  John  Gerard,  the  owner  in  fee  simple 
of  the  estate  in  Lincolnshire,  executes  certain  indentures  ■ 
of  lease  and  release  in  December,  1826,  creating  various 
limitations  in  favour  of  his  brothers  and  their  issue,  and 
nothing  beyond  this.  All  the  limitations  expired  in 
February,  1 860 ;  what  becomes  of  the  rest  of  the  estate  ? 
In  my  opinion  it  clearly  remains  in  Sir  John  Gerard  and 
his  heirs ;  only  so  much  is  taken  out  of  him  as  is  neces- 
sary to  give  effect  to  the  limitations,  uses  and  trusts  con- 
tained in  this  deed.  Under  this,  no  one  has  obtained  an 
estate  tail,  and  therefore  no  one  has  had  the  means  of 
acquiring  the  fee,  and  the  ultimate  fee  in  remainder,  sub- 
ject to  all  the  previous  estates,  remained  in  Sir  John 
Gerard,  just  as  much  as  if  after  all  the  limitations  stated 
there  had  been  an  ultimate  remainder  reserved  in  ex- 
press words  to  the  right  heirs  of  the  settlor  Sir  John 
Gerard.  Accordingly,  if  the  parties  had  come  to  this 
Court  in  December,  1826,  to  have  a  deed  of  conveyance 
of  the  Lincolnshire  estate  prepared  in  conformity  with 
the  directions  contained  in  the  will  of  Sir  John  Gerard, 
this  Court,  in  my  opinion,  would  have  settled  the  deed 
of  release,  in  such  a  manner  that  after  the  life  estates 
to  the  brothers,  and  after  the  estates  in  tail  male  to 
their  issue  male,  successively,  and  after  the  provisoes 
for  making  the  estates  shift  over  from  one  nephew  to 
another,  in  the  manner  described,  it  would  have  con- 
tained an  ultimate  remainder  in  fee  to  the  right  heirs  of 
Sir  John  Gerard. 

This  being   so,  the   ultimate   remainder  passed    by 
the   will  of  Sir  John   Gerard   to     the    Plaintiffs,    as 

trustees 
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WALME8LEY  * 
V. 

Gerard. 


344 


CASES  IN  CHANCERT. 


1861. 


Walmesley 
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Gerard. 


trustees  of  the  uses  thereof.  I  must  make  a  declara- 
tion to  that  effect,  and  also  declare  that  the  sum  of 
438/.  175.  3d.  Consols  in  Court,  paid  in  by  the  Great 
Northern  Railway  Company  for  part  of  the  Lincolnshire 
property  taken  by  them  for  the  purposes  of  the  railway, 
be  paid  to  the  Plaintiffs,  upon  the  trusts  of  the  will  of 
their  testator. 


JEFFREYS  t;.  MACHU. 

TN  March,  1859,  the  Defendant  bought  of  the  Plain- 

tiffs  (the  trustees  under  the    will  of  the  Rev.  J. 

Jeffreys,  who  died  in  1840)  a  number  of  plots  of  freehold 

ground,  at  Stockwell,  at  an  auction,  and  subject  to  certain 


1860. 

Feb.  20,  27. 

In  1586,  pro- 
perty was,  in 
consideration 
of  273/.,  de- 
mised for  2,000 
years  at  a 

small  rent,  and  con(]itions  of  sale, 
the  lessor 
covenanted,  if 

f3e7tKe  The  Defendant  accepted  the  title,  subject  to  one  ob- 
seven  years,  to  jection  only,  namely,  that  the  Plaintiffs  had  a  mere  lease* 
tolhe^essees6  hold  and  not  a  freehold  interest  in  the  property. 

without  further 

payment     In         _,  _    .         . .  ,     . 

documents  The  nature  of  the  objections,  and  the  circumstances 

?fi«f  "di69o   &'v*n£  "se  to  ^»  are  ^u*ty  stated  in  the  judgment  of  the 

the  property       Court, 
was  treated  by 
the  persons 
claiming  under 
the  lessees  as 
held  in  fee 
simple.    But 
in  documents 

dated  in  1715  and  1758,  it  was  considered  doubtful  whether  it  was  freehold  or  lease- 
hold, and  in  1777  and  1778  it  was  treated  as  leasehold.  Held,  that  the  presumption 
up  to  1715  was,  that  it  was  fee  simple;  that  such  presumption  was  not  destroyed  by 
the  subsequent  doubts,  and  a  purchaser  in  1859  of  the  fee  was  held  bound  to  take  the 
title. 


Mr.  22.   Palmer  and   Mr.  G.    L.  Russell,  for  the 

Plaintiffs. 

Mr. 
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Mr  Selwyn  and  Mr.  Rudall  for  the  Defendant. 


I860. 


The  Master  of  the  Rolls. 

The  question  which  arises  upon  this  motion  for  a 
decree  is,  whether  a  good  title  can  be  made  to  the  pro- 
perty sold  ;  it  rests  on  one  particular  point,  the  Defen- 
dant having  consented  to  accept  the  title  in  all  other  re- 
spects. 

The  question  is  this: — Whether  the  property  sold 
(which  is  property  of  considerable  value,  consisting  of 
fourteen  lots  of  building  ground  in  the  neighbourhood 
of  Stockicelly  can,  on  the  evidence,  be  considered  as 
freehold.  It  was  sold  as  freehold,  and  the  condition  of 
sale,  which  was  unnecessary,  and  really  does  not  advance 
the  matter  in  the  slightest  degree  if  a  freehold  title  is 
shown,  is  simply  this :  "That  no  objection  shall  be  taken 
from  the  fact  of  the  property  being  described  as  lease- 
hold in  the  will/*  If  the  property  is  really  proved  to  be 
freehold,  the  fact  of  a  testator  devising  it  as  leasehold 
would  not,  in  the  slightest  degree,  affect  the  validity  of 
the  title  to  it  as  freehold. 


Feb.  27. 


The  question  is  very  peculiar,  and  I  have  thought  it 
desirable  to  go  through  the  deeds  and  consider  them 
carefully,  before  I  delivered  my  opinion,  although  there 
is  not  much  doubt  about  the  result  to  be  come  to. 

« 

The  lands  upon  which  the  question  arises  were  com- 
prised in  a  lease,  granted  by  Lord  Montague  in  the  reign 
of  Queen  Elizabeth,  on  the  31st  of  October,  1586,  by 
which,  in  consideration  of  273Z.  he  demised  them  for  a 
term  of  2,000  years,  at  a  rent  of  1 3*.  Ad.  The  lease  con- 
tains a  covenant  that  Lord  Montague  will,  during  the 
next  seven  years,  upon  the  request  and  at  the  costs  of  the 

lessees, 
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1860.  lessees,  execute  all  further  conveyances  for  assuring 
to  the  lessees  either  the  term  of  2,000  years,  or  for  con- 
veying the  fee  simple  to  them  ;  so  that  they  would  be  en- 
Machu.  titled  to  the  fee  without  any  further  payment.  It  would, 
therefore,  naturally  be  supposed,  that  a  person  who  had 
a  lease  of  that  description  would  be  disposed  to  acquire 
the  fee  simple,  when  he  could  get  it,  at  his  own  will  and 
pleasure,  without  any  further  payment.  It  is  not  an  im- 
material observation,  that  whenever  a  great  length  of  time 
has  elapsed,  the  Court  is  obliged  to  act  upon  presumption. 
Though  there  is  no  evidence  of  this  conveyance  having 
been  made,  I  find  that  what  took  place  was  this : — In 
1664,  Samuel  Lewis  {the  person  who  was  then  entitled  to 
the  property)  by  his  will  treats  the  property  as  a  fee,  and 
devises  it  as  "freehold  land"  to  his  cousin  Samuel  Lewis 
"and  his  heirs."  If  the  matter  stood  there,  I  should,  after 
this  lapse  of  time,  act  on  the  presumption  that  the  lessee 
had  called  on  Lord  Montague  to  perform  his  contract  for 
the  conveyance  of  the  fee.  After  this,  in  1681,  Samuel 
Lewis  the  younger  clevises  this  land,  as  a  "freehold,"  to  his 
wife  for  life,  and  after  her  decease,  to  his  sister  Elizabeth 
Marshall,  "  her  heirs  and  assigns  for  ever."  Then  in 
November,  1690,  William  and  Elizabeth  Marshall  con- 
vey the  property  to  Daniel  Wray,  "his  heirs  and  assigns" 
again  treating  it  as  a  fee,  and  this  is  followed  by  a  fine. 
So  that  you  have  not  merely  the  presumption  of  a  fee ; 
but  for  100  years  after  the  date  of  the  original  lease, 
there  are  three  documents,  in  1664,  1681  and  in  1690, 
in  all  which  it  is  treated  as  a  fee. 

But  twenty-five  years  after,  in  August,  1715,  a  doubt 
seems  to  be  thrown  on  it  by  the  will  of  Daniel  Wray,  who, 
in  devising  his  lands  at  Stockwell,  treats  them  as  held 
in  fee  simple,  by  devising  them  to  his  son  Daniel  Wray 
and  his  heirs.  But  he  expresses  a  doubt  on  the  subject, 
and  says,  as  to  so  much  of  his  lands  in  Stockwell  as  should 

happen 


Jeffreys 
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happen  to  be  leasehold,  "  the  same  being  for  a  long  term  1860. 
of  years,"  he  devises  it  in  the  same  manner  as  his  free- 
hold, to  his  wife  for  life,  with  remainder  to  his  son  and 
his  executors.  He  seems,  therefore,  to  have  entertained  Machu. 
a  doubt  whether  a  portion  of  it  was  not  of  leasehold 
tenure.  If,  however,  there  had  been  a  conveyance  of 
the  fee  immediately  after  that,  I  should  have  treated  the 
expressions  in  this  will  as  a  vague  surmise,  and  considered 
the  testator  had  made  this  disposition  ex  majori  cauteld, 
being  desirous  to  prevent  any  possibility  of  question 
arising  under  the  devise.  "  But  one  sees  here  what  was 
the  origin  of  this  doubt,  and  accordingly  from  that  time,  it 
has  been  treated  as  if  there  was  a  very  considerable  diffi- 
culty about  the  matter.  In  the  marriage  settlement,  exe- 
cuted in  1758,  the  property  is  settled  by  Daniel  Wray  the 
son  upon  his  marriage  on  the  issue  of  the  marriage  in  tail 
with  remainder  to  himself  in  fee.  It  then  recites,  that 
there  was  a  doubt  whether  some  parts  of  the  Stockwell 
property  were  leasehold  or  not  for  a  long  term  at  a  small 
rent,  and  he  assigns  them  (if  any)  upon  trusts  corre- 
sponding with  the  limitations  of  the  fee  simple  estate. 

Here  again  a  doubt  is  expressed,  but  it  would  not,  in 
my  opinion,  have  removed  the  freehold  character  of 
the  property,  if  it  had  rested  there.  There  are  two  sub- 
sequent deeds  which  treat  it  as  expressly  leasehold,  one 
is  a  lease  of  the  year  1777,  by  which  Daniel  Wray  the 
younger  demises  the  land  to  John  Atkins  for  a  term  of 
eighty-one  years,  and  he  reserves  the  rent  to  himself, 
"  his  executors,  administrators  and  assigns."  Seeing 
how  the  matter  stood  before,  I  certainly  think  that  this 
could  not  convert  into  leasehold  that  which  was  before 
a  freehold.  Put  the  converse  case : — If  it  had  really 
been  proved  to  be  leasehold  and  thereupon  those  persons 
had  treated  it  as  freehold  in  the  last  two  documents, 
the  Court  would  have  been  of  opinion  that  the  property 

was 
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1860.       was  not  thereby  converted  from  leasehold  into  Freehold. 
In  the  will  of  Daniel  Wray  the  younger,  dated  in  1778, 
he  devises  the  property  as  " leasehold,"  in  "the  tenure 
Machu.       of  John  Atkins19  (a). 

The  result  is  this : — in  my  opinion  there  is  a  good 
freehold  title  shown  to  the  property  down  to  1714;  in 
1715,  and  1758,  by  two  instruments  of  that  date,  it  is 
treated  as  doubtful  whether  it  is  freehold  or  leasehold ; 
and  in  1777  and  1778  it  is  treated  as  leasehold. 

I  am  of  opinion  there  is  a  freehold  title  to  the  property, 
and  that  the  suspicion  thrown  upon  it  by  the  subsequent 
deeds,  though  sufficient  to  justify  any  purchaser  in  look- 
ing carefully  into  the  matter,  amounts  to  nothing.  If 
this  be  the  only  objection  to  the  title,  I  think  that  the 
vendor  is  right,  and  that  the  purchaser  is  bound  to 
complete  his  contract. 

There  will  be  a  decree  for  specific  performance,  and 
the  costs  must  follow  the  event  I  will  preface  the  decree 
in  this  way : — The  Court  being  of  opinion  that  a  good 
title  is  made  out,  decree  specific  performance,  the  title 
being  accepted  in  all  other  respects.  And,  in  case  the 
parties  differ,  let  the  conveyance  be  settled  in  chambers. 


(a)  The  property  was   after-      and  the  sale  in   question   took 
wards  devised  by  wills  dated  in      place  under  the  last  will. 
1801  and  1840,  by  general  terms, 
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ANGERMANN  ».  FORD.  JW.26. 

March  1. 

rpHE  testator,  Richard  W.  Walker,  by  his  will,  dated  One  of  two 
in  ^pri/,  1851,  devised  and  bequeathed  his  real  and  whom  a™egacy 

personal  estate  to  George  Samuel  Ford  and  William  wai  bequeath- 
_     -  .  ,  ed,  renounced 

Augustus  Ford,  upon  certain  trusts,  and  amongst  them  in  1853,  but 

as  follows: — upon  trust  "to  pay  William  Augustus  Ford  ?^^rDrd8'  m 

the  legacy  or  sum  of  1,000/.  which  I  do  hereby  give  and  tracted  and 

bequeath  to  him  for  his  own  use  and  benefit."  S^SS! 

tion  suit  waa 

The  testator  appointed    George  Samuel  Ford  and  instituted11  * 
W.  Augustus  Ford  his  executors.  against  him  as 

"  executor,  and 

it  appearing 

The  testator  died  in  1862  and  his  assets  amounted  to  ?  ■* th°  *stale 

had  not  been 
8,526/.  the  principal  part  of  which  consisted  of  a  re-  administered 

versionary  sum  of  5,850/.  which   was  not  paid  until  ^tor  proved 

June,  1866.  *e  was  held ' 

entitled  to  his 
legacy,  but 

William  Augustus  Ford,  in  the  first  instance,   re-  ^  wtew* 

*  .  only  from  the 

nounced  probate  of  the  testator's  will,  and  probate  was,  time  of 
on  the  8th  day  of  February,  1853,  granted  to  his  co-  provin* 
executor  George  Samuel  Ford  alone. 

William  Augustus  Ford  afterwards  retracted  his  re- 
nunciation, and  further  probate  of  the  will  was  granted 
to  him  on  the  19th  day  of  September,  1859. 

In  December,  1859,  an  order  was  made  against  the 
two  executors  for  the  administration  of  the  testator's 
estate,  and  in  taking  the  accounts,  the  Defendant  W. 
Augustus  Ford  claimed  to  be  entitled  to  his  legacy  of 
1,000/.  and  to  232/.  2s   for  interest  from  one  year  from 

vol.  xxix— in.  a  a  the 
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1861.       the  testator's  death,  this  right  was  however  contested  by 
the  Plaintiff,  a  legatee  and  annuitant  under  the  will. 

Mr.  Jessel  for  the  Plaintiff.  When  a  legacy  is  be- 
queathed to  an  executor,  it  is  presumed  to  be  given 
for  the  trouble  which  he  may  be  put  to  in  the  per- 
formance of  the  duties  of  his  office,  and  unless  he 
bona  fide  undertakes  the  office,  he  cannot  claim  the 
legacy.  Here  the  executor  expressly  renounced  the 
office  in  the  most  formal  manner,  and  refused  to  per- 
form the  duties  of  executor,  and  it  was  not  competent 
to  him  afterwards  to  recal  bis  disclaimer  for  the  mere 
object  of  getting  his  legacy  ;  Harrison  v,  Rowley  (a); 
Brydges  v.  Wotton  (ft). 

In  Harford  v.  Browning  (c),  the  executor  actually 
proved  the  will,  but  it  appeared  "  that  he  did  not 
prove  it  with  any  intention  to  perform  the  trusts 
thereof/'  and  it  was  held  he  was  not  entitled  to  bis 
legacy.  So  here,  the  proof,  after  the  disclaimer,  shews 
that  the  object  and  intention  of  the  legatee  waa  merely 
to  get  the  legacy. 

Secondly,  the  claimant  is  not  entitled  to  interest  ex- 
cept from  the  time  when  he  qualified  himself  to  require 
payment  of  his  legacy. 

Mr.  R.  Palmer  and  Mr.  Southgate,  contra.  Mr. 
William  A.  Ford  obtained  probate  before  the  estate 
had  been  administered ;  he  is  therefore  an  acting  exe- 
cutor and  as  such  is  entitled  to  his  legacy.  There  is  a 
trust  for  his  benefit  still  subsisting,  and  the  fact  of 
his  temporary  disclaimer  does  not  disentitle  him  to 
the  benefits  intended  for  him  by  the  testator ;  for  this 

the 

(a)  4  Vet.  212,  216.  (c)  1  Cox,  302. 

(6)  1  Vet.  *  B.  137. 
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the  case  of  Reed  y.  Devaynes  (a),  is  an  express  autho-  1861. 
rity.  There,  the  executor,  who  had  not  proved,  said 
by  his  answer,  that  he  never  intended  to  prove ;  bat 
having  proved  between  the  original  hearing  and  the 
hearing  on  further  directions,  he  was  held  entitled  to 
his  legacy.  The  act  of  revocation  may  be  and  was 
retracted,  and  the  only  condition  for  receiving  the 
legacy  is,  that  the  legatee  should  act  as  executor ;  this 
he  has  done,  and  be  has  been  made  a  Defendant  and 
accounted  to  the  Plaintiff  in  that  character. 

But  secondly,  the  legacy  is  given  to  him  "  for  his 
own  use  and  benefit/*  and  not  as  executor. 


The  Master  of  the  Rolls. 

This  is  a  question  whether  Mr.   William  Augustus      Mart  l 
Ford,  one  of  the  executors  of  the  testator,  is  entitled  to 
a  legacy  of  1,000/.  which  is  given  to  him  in  the  ordi- 
nary way,  by  the  will  of  the  testator. 

It  is  well  settled,  that  he  must  clothe  himself  with 
the  character  of  executor  before  he  can  claim  his  legacy. 
Mr.  Jessel  argued,  and  I  am  disposed  to  concur  with 
him,  that  his  right  to  the  legacy  depends  upon  whether 
he  has  bond  fide  taken  upon  himself  the  duty  of 
executor. 

Here  the  facts  are  these:— The  testator  died  on  the 
31st  of  August,  1862,  the  other  executor  proved  on  the 
8th  February,  1853,  on  which  occasion  William 
Augustus  Ford  formally  renounced  the  executorship. 

Afterwards, 

(a)  2  Cojt,  285  ;   3  Bro.  C.  C.  95. 

A  a2 


Anoermann 

V. 


352  CASES  IN  CHANCERY. 

1861.  Afterwards,  on  the  19th  of  September,  1869  (upwards 
of  six  years  after),  he  altered  his  intention  and  duly 
proved  the  will.     I  mean  to  express  no  opinion  as  to 

Ford.  whether  he  would  have  been  entitled  to  recover  the 
amount  of  this  legacy  at  that  time,  i.  e.  in  1859,  if  the 
whole  estate  had  been  administered,  and  the  residue 
paid  over  to  the  persons  entitled  to  it  previous  to  trjat 
time ;  but  in  this  case,  it  happened  that  the  principal 
burthen  of  the  administration  had  to  be  performed  sub- 
sequently to  the  time  when  he  proved  the  will,  for  it 
was  not  till  the  month  of  December  following,  that  the 
suit  for  the  administration  of  the  estate  was  instituted, 
to  which  suit,  and  in  his  character  of  executor,  he  was 
made  a  Defendant,  and  under  the  decree  made  in  it,  he 
has  duly  accounted  for  what  he  has  received  and  paid. 

I  think  that  I  cannot,  in  this  state  of  circumstances, 
take  into  account  the  greater  or  lesser  period  of  time 
during  which  he  has  renounced,  and  that  if  an  executor 
proves  and  bond  fide  acts  as  such,  any  time  before  the 
real  business  of  administering  the  estate  is  concluded, 
he  is  entitled  to  be  paid  the  legacy  given  to  him  by  the 
testator. 

In  this  case,  therefore,  I  am  of  opinion  that  Mr.  Ford 
has  fulfilled  the  conditions  essential  to  entitle  him  to 
his  legacy,  and  that  the  payment  or  retention  of  it  must 
be  allowed  in  the  accounts  taken. 

Interest  is  payable  from  the  time  the  legacy  became 
due,  and  therefore  it  must  not  commence  until  he  proved 
the  will. 


Note.— See  alto  Stackpoolev.  Howell,  13  Vet.  417;  Dix  v.  Reed, 
1  Sim.  Sf  S.  237 ;  Calvert  v.  Sebbon,  4  Beav.  222 ;  Wildes  v.  D*vte», 
1  Sm.  4*  G.  485 ;  Hanbury  v.  Spooner,  5  Beav.  630 ;  Compion  v. 
Bloxham,  2  Coll.  201 ;  Hotlinztworth  v.  Gratett,  15  Sim.  52 ;  Pig- 
gott  ▼.  Green,  6  Sim.  72;  Cockerell  ▼.  Barber,  2  Aim.  585. 
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1860. 


TROUP'S  CASE. 

THE  ELECTRIC  TELEGRAPH  COMPANY  OF 

IRELAND.  July  13>  14. 

IN  1852,  Mr.  Gilpin  contracted  with  this  company  to  When  direc- 
lay  down  their  line  of  telegraph  for  27,000/.     In  Jj  t^ET 
August,  1852,  he  applied  to  the  company  for  money  to  P°wer  to  ***- 
enable  him  to  proceed  in  the  construction  of  the  line,  lendim?  monev 
and  the  Direct™  procured  him  a  credit  for  2,000/.  at  **?—• 

r  .  pany  cannot 

the  Royal  British  Bank,  on  the  joint  bond  of  himself  enforce  pay- 
and  the  Directors,    The  money  so  obtained  was  em-  JJ^nat  the 

ployed  in  constructing  the  line.  company  un- 

r    J  &  leas  it  has  been 

bonA  Jide  Sip- 
Ill  1854,  differences  arose  between  the  Directors  and  pi™  to  the 

Mr.  Gilpin,  which  ended  in  an  agreement  entered  into  company, 
between  them  in  the  year  1854,  by  which  Mr.  Gilpin  to™°  * ££_ 
agreed,  in  consideration  of  600/.,  and  of  the  Directors  pany  having 
indemnifying  him  against  the  debt  of  2,000/.  due  to  the  wwen?bemK 
Royal  British  Bank,  to  relinquish  all  his  claims  upon  pressed  for 
the  company,  and  to  assign  to  them  all  the  works  and  contractor, 
materials  prepared  by  him  for  the  undertaking.  obtained 

credit  2,000/. 

This  agreement  was  not  finally  completed  until  the  u^n  their' " 
month  of  July,  1854,  when  a  deed  was  executed  to  this  guarantee. 
effect,  under  the  seal  of  the  company.  afterwards 

agreed  to  aban- 
don the  plant. 

The  Directors  were  sued  by  the  Royal  British  Bank  &c.  to  the 
for  the  debt,  and  in  June,  1865,  Mr.  Troup  (the-secre-  ^^$SSoL 

tary  and  being  in- 
demnified 


against  the  bankers'  daim.  Subsequently  to  this,  the  secretary  of  the  company,  with 
the  sanction  of  the  directors,  borrowed  500/.  in  his  own  name  for  the  company,  which 
was  applied  in  paying  the  bankers  and  a  judgment  debt  of  the  company.  The  company 
had  the  benefit  of  the  plant,  &c.  Held,  that  the  secretary  could  recover  the  amount 
from  the  company  of  the  money  bonA  fide  applied  for  its  benefit,  with  interest 
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1860%  tary  °f  *ne  company),  with  the  authority  and  sanction 
>^-v*w  of  the  Directors,  borrowed  500/.  from  the  Sovereign  Life 
Case**  Assurance  Company  upon  the  security  of  himself  and  of 
three  of  the  Directors  of  the  Electric  Telegraph  Com- 
pany. The  money,  being  received  by  Troup,  was  applied 
as  to  400/.,  in  payment  of  the  debt  due  to  the  Royal 
British  Bank,  and  as  to  25/.,  in  payment  of  a  judgment 
debt  of  the  company  due  to  a  Mr.  Ingram* 

In  1856,  the  Electric  Telegraph  Company  was  ordered 
to  be  wound  up,  and  the  line  and  materials  were  sold 
by  the  Official  Assignee  for  the  benefit  of  the  company. 

Mr.  Troup  carried  in  a  claim  against  the  company, 
under  the  winding-up  order,  for  the  425/.  borrowed  by 
him  for  the  company,  and  applied  for  its  benefit. 

This  was  opposed  by  the  Official  Manager,  on  the 
ground  that  the  Directors  had  no  borrowing  powers 
under  their  deed  of  settlement,  and  that  therefore  the 
transaction  was  not  binding  on  the  company. 

Mr.  Roxburgh  in  support  of  the  claim.  Although  the 
company  had  no  borrowing  powers,  still  it  is  liable  for 
so  much  of  the  money  borrowed  as  has  been  properly 
applied  for  the  purposes  of  the  company  ;  In  re 
National  Patent  Steam  Fuel  Company  (Eaher's 
Case)  (a) ;  Re  Cameron  Company  (b).  Here  the  appli- 
cation of  the  fund  is  clearly  traced,  and  the  company 
has  received  the  benefit  of  it. 

Mr.  Selwyn  and  Mr.  H.  Humphreys  for  the  Official 
Manager,  argued,  first,  that  the  money  had  not  been 
legitimately  applied  for  the  benefit  of  the  company,  &c.  in 

the 

(a)  1  Drew.  Sf  Smalc,  55.  (J>)  Unreported. 
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the  ordinary  way  of  business,  but  in  payment  of  Gilpin's       1860. 
debt  to  the  bank,  and  to  relieve  the  Directors  from  their   .  ^*~^*-* 
liability  under  their  guarantee ;  secondly,  that  the  bor-        £ABga 
rowing  was  an  act  ultra  vires,  and  that  a  payment  arising 
out  of  such  a  transaction  imposed  no  legal  obligation 
on  the  company ;    In  re  Worcester   Corn  Exchange 
Cotnpany  (a). 

Mr.  Baggalay  for  the  creditor's  representative. 

Mr.  Roxburgh  in  reply. 


The  Master  of  the  Rolls. 

In  this  case,  I  think,  upon  the  evidence,  that  it  is  made      July  14. 
out  that  this  money  was  employed  for  the  benefit  of  the 
company. 

'the  state  of  the  case  with  respect  to  the  Directors  is 
undoubtedly  this  :— a  credit  was  opened  with  the  Royal 
British  Bank  in  favor  of  Mr.  Gilpin,  upon  three  of  the 
Directors  of  the  company  becoming  sureties  and  gua- 
ranteeing the  repayment  of  the  money,  but  the  company 
have  clearly  nothing  to  do  with  that  matter ;  and  if  it 
rested  there,  it  was  an  affair  between  the  three  Directors, 
Mr.  Gilpin  and  the  Royal  British  Bank. 

Then  comes  the  arrangement  between  the  company 

and  Mr.  Gilpin,  by  which  they  agreed  to  buy  from  him 

all  the  stock  and  materials  about  the  line  which  belonged 

to  Mr.  Gilpin,  in  consideration  of  the  company  giving 

him  a  bond  for  600/.  and  taking  on  themselves  this  debt 

of 
(a)  3  De  Gex,  M.  £  G.  180. 
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1860.        of  Gilpin's  to  the  Royal  British  Bank.    The  company 
^"^*       thereby  obtained  the  stock  and  materials  in  this  manner, 

Troup  s 

Caib.  and  have  sold  them  for  about  the  price  they  gave  for 
them  (the  price,  however,  is  immaterial),  and  the  pro-, 
ceeds  of  this  sale  have  been  divided  among  the  share- 
holders, or  if  not  so  divided,  have  gone  in  diminution  of 
the  calls  upon  the  shareholders  by  being  applied  in 
making  good  the  claims  upon  the  company. 

It  is  impossible,  therefore,  to  say  that  all  the  money 
which  has  been  band  fide  applied  in  discharging  the 
purchase-money  for  the  stock  and  materials  has  not 
been  paid  for  the  benefit  and  for  the  use  of  the  company. 

It  appears  that  Mr.  Troup,  the  secretary  of  the 
company,  has  borrowed  from  the  Sovereign  Life  As- 
surance Company  a  sum  of  money,  of  which  400/.  has 
been  paid  in  part  discharge  of  the  debt  of  2,000/.  to  the 
Royal  British  Bank,  and  25/.  in  discharge  of  a  judg- 
ment creditor  of  the  name  of  Ingram;  and  the  only 
question  is,  whether  this  was  applied  in  discharge  of  a 
debt  of  the  company,  or  of  the  debt  of  the  Directors,  or 
►  any  other  person. 

It  is  true  that  the  400/.  was  paid  on  the  6th  June,  and 
that  the  deed  was  not  executed  till  about  a  month  later, 
but  the  contract  between  the  parties  was  subsisting  at 
that  time  and  was  acted  on,  and  the  fact  that  the 
consideration  money  was  paid  before  the  deed  was 
executed  does  not,  in  my  opinion,  in  any  respect  affect 
the  question  of  whether  that  money  was  bond  fide  laid 
out  for  the  purposes  of  the  company. 

I  am  of  opinion  that  it  was,  and  therefore  the  prin- 
ciple on  which  I  act  on  these  occasions  is  applicable. 
T  The  principle  is  this:— that  where  the  Directors  of  a 

company 
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company  have  no  power  to  borrow  money,  the  re-pay-        I860, 
ment  of  money  borrowed  cannot  be  enforced  by  the 
lender  against  the  company ;  yet,  if  the  money  has  been 
bond  fide  applied  to  the  purposes  of  the  company,  the 
bond  fide  lender  is  entitled  to  payment  as  against  the  [ 
company. 

I  am  of  opinion  that  Mr.  Troup  has  a  right  against 
the  company  in  respect  of  the  425/.  Not  only  is  that 
in  accordance  with  my  decision  in  the  Cameron  Coal 
Company, \n  which  that  particular  question  of  the  appli- 
cation of  the  money  did  not  arise,  but  it  is  also  in  perfect 
accordance  with  the  decision  of  Vice-Chancellor  Sir  22. 
Kindersley  on  the  same  subject,  to  which  I  was  re- 
ferred, and  in  which  I  concur.  Then  Mr.  Troup  having 
this  claim  against  the  company,  the  Sovereign  Assurance 
Company  are  entitled  to  attach  that  debt,  and  I  think, 
therefore,  with  respect  to  the  summons,  I  must  hold 
that  the  Sovereign  Life  Assurance  Company  are  entitled 
to  stand  in  the  place  of  Mr.  Troup  against  the  Electric 
Telegraph  Company  in  respect  of  the  425Z. 

Mr.  Roxburgh  asked  for  interest  on  the  debt;  he 
referred  to — Re  the  German  Mining  Company  (a) ; 
Norwich  Yarn  Company,  Ex  parte  Bignold  (6). 

The  Master  of  the  Rolls. 

I  must  follow  those  cases,  and  allow  the  claim  with 
interest  and  costs. 

(a)  4  De  Gex,  Af.  *  G.  56.  (6)  22  Beav.  144. 
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1861. 


March  s.  ADSHEAD  v.  W1LLETTS. 

mTdeviaid  HP™  testator,  by  his  will,  dated  in  1857,  bequeathed 

freeholds  to  -*"  to  his  executor  and  executrix  certain  freehold  and 
theVents tohw  copyhold  houses  and  premises  upon  trusts,  which  he 

five  children  expressed  as  follows : — u  Upon  the  following  conditions, 

hein."  Held,  namely,  that  my  said  executor  and  executrix,  or  their 

thauhe  chil-  agent,  shall  receive  the  said  rents  for  the  said  houses, 

fee.  shops  and  premises,  situate  as  aforesaid  ;  and  that,  after 

devised  on*  Pa>''nS  *H  taxes  usually  paid  by  landlords,  and  repairs, 

fifth  "  share"  then  my  executor  and  executrix  shall  equally  divide  the 

to  each  of  his  sa^  Tents,  every  half-year,  amongst  my  6ve  children, 

five  children  w  tnejr  fo^  namely,  one-fifth  share  to  Ann  Willelts, 

in  fee.     He  * 

then  bequeath-  one-fifth  share  to  William  Henry  Adshead,  one-fifth 
wtate^them  Bhare  to  Benjamin  .Willetts  Adshead,  one-fifth  share  to 
"  share  and  my  son  James  Adsftead,  and  the  remaining  fifth  share 
and' he  said       to  Mary,  the  wife  of  William  Ellis/9 

"  should  either 
of  my  children 

die  without  He  then  devised  two  houses  to  William  Henry  and 

and\eq?eath    *"8  ne'rs>  anc*  37 1 L  in  fifths  amongst  his  children,  and 

such  share  and  proceeded  :— 
shares  amongst 
my  surviving 

^iShr!"  «,d  "  *  d8°  wiU  and  bequeath  all  my  ready  money  and 

should  either  interest  now  in  and  being  in  the  Birmingham  Banning 

KhuJSg  Company's  branch  bank  situate  in  Wolverhampton  Street, 

"{"IK"?  or  Dudley,  in  the  county  of  Worcester,  together  with  all 

child'to  "  in-  moneys,  bonds,  notes  and  other  securities  that  I  may 

nt*    hPE  "    ^'e  POS8e88e{^  °f*  m  *ne  following  manner,  namely — 10/. 
and  if  more       to  my  son  William  Henry  Adshead;    10Z.  to  my  son 

than  one  "  the  z> 

share"  to  be  Benjamin 

equally  divided 

amongst  their  "  heirs"  and  assigns.  Held,  that  the  gift  over  referred  to  the  last  ante- 
cedent, the  personalty,  and  did  not  affect  the  realty. 


A DSHEAD 
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Benjamin   Willetts  Ad&htad;   10/.  to  my  son  James        1861. 

Adshead,   and  20/.  to  my  daughter  Mary  Adshead, 

now  the  wife  of  William  Ellis,  and  the  remainder,  after 

paying  my  funeral  and  executors'  expenses,  to  be  equally     Will*™. 

divided  amongst  the  whole  of  my  five  children,  share 

and  share  alike,  but  not  until  twelve  months  after  my 

decease.     Should  either  of  my  children  die  without 

issue,  I  give  and  bequeath  such  share  and  shares  amongst 

my  surviving  children  equally,  share  and  share  alike. 

And  should  either  of  my  said  children  depart  this  life 

leaving  any  children  or  child,  then  my  will  is  for  that 

child  to  inherit  his  or  her  late  parent's  share  or  part, 

and  if  more  than  one  child,  then  the  said  share  to  be 

equally  divided  amongst  them,  their  heirs  and  assigns 

for  ever/* 

The  testator  died  in  1857,  leaving  his  five  children 
surviving.  His  son  William  Henry  died  without  issue 
in  1858,  having  devised  and  bequeathed  his  real  and 
personal  estate  to  the  Plaintiff. 

The  question  was,  as  to  the  rights  of  the  parties  to 
the  one-fifth  of  the  real  estate  and  one-fifth  of  the 
residue  originally  devised  and  bequeathed  to  William 
Henry* 

Mr.  A.  G.  Marten,  for  the  Plaintiff.  The  testator's 
five  children,  on  his  death,  became  each  seised  in  fee 
simple  of  one  undivided  fifth  of  the  real  estate  devised. 
The  devise  by  itself  is  sufficient  to  carry  the  fee ;  it  is 
a  devise  to  the  children,  "  or  their  heirs ;"  but  here  the 
word  "  or"  must  be  read  "  and ;"  Wright  v.  Wright  (a) ; 
Harris  v.  Davis  (6).  But  even  the  fee  would  pass 
without  the  word  "  heirs"  under  the  21st  section  of  the 
Wills  Act(c). 

The 

(a)  1  Ves.  ten.  408.  (c)  1  Vict.  26. 

(b)  1  Coll.  416. 
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1861.  Tbe  words  "  should  either  of  my  children  die  without 

v^v*fc,/      issue,  I  give  and  bequeath  such  share"  do  not  relate  to 

„.  the  devise  of  tbe  real  estate,  but  to  the  ready  money,  &c. 

WiLLETn.     The  general  rule  is,  that  when  there  is  a  clear  devise  in 

one  part  of  a  will,  it  is  not  to  be  cut  down,  except  by 

clear  expressions  distinctly  referring  to  the  prior  gift ; 

Greenwood  v.    Sutcliffe  (a) ;     Borrell    v.    Haigk  (6) ; 

Goodwin  v.  Finlayson  (c).    The  words  "  such  share  and 

shares"  refer  to  the  last  antecedent,  viz.,  to  the  ready 

money,  Sec.  given  to  the  children  in  the  same  sentence, 

"  share  and  share  alike;"  Brooms  Legal  Max.  (rf). 

Mr.  JR.  Palmer  and  Mr.  De  Gex,  for  the  Defendants. 
The  word  "  or*'  is  not  to  be  changed,  but  is  used  as  a 
word  of  substitution;  Jacobs  v.  Jacobs  (e);  Doody  v. 
Higgins  (/) ;  Edwards  v.  Edwards  (g).  Secondly,  by 
the  death  of  William  Henry,  without  issue,  his  share 
went  over  to  the  other  children.  The  gift  over  is  of 
"  such  share,"  meaning  the  share  of  the  whole  which 
was  to  be  divided  amongst  the  children  and  includes 
the  real  estate,  "  one-fifth  share"  of  which  the  testator 
bad  before  given  to  William  Henry.  This  is  made 
more  clear  by  the  subsequent  expressions,  the  children 
are  to  "  inherit,"  and  if  more  than  one,  to  be  divided 
equally  amongst "  their  heirs,"  words  properly  applicable 
to  real  estate. 

Mr.  Harvey,  for  a  mortgagee  of  a  share* 

The  Master  of  the  Rolls. 

I  must  make  a  declaration  that  William  Henry  took 
an  estate  in  fee  in  one-fifth  of  the  real  estate,  and  that 

it 

(a)  14  C.  B.  Hep.  226.  (e)  16  Beav.  557. 

(b)  2  Jurist,  229.  (/)  9  Hare,  App.  xxrii. 

(c)  25  Beav  65.  (g)  15  Beav.  357. 
(<Q  Page  529  {2nd  edit.) 
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it  was  not  affected  by  the  subsequent  limitation  in  the 
event  of  a  child  dying  without  issue.  I  think  the  words 
of  the  first  devise  sufficient,  and  I  have  no  doubt  that 
this  gave  each  of  the  children  a  fee  simple  estate  in  one- 
fifth  of  the  property. 


1861. 

Adshead 

WlL  LETTS. 


I  think  that  the  words  in  the  gift  over,  in  the  case  of 
any  child  dying  without  issue,  apply  to  the  personal 
estate  only,  and  I  adopt  the  argument  of  the  Plaintiff, 
that  those  words  refer  to  the  last  antecedent,  and  this  is 
the  proper  and  grammatical  construction.  If  the  tes- 
tator intended  to  apply  it  to  the  real  estate,  he  ought 
to  have  so  stated  in  the  devise  of  real  estate,  and  not  in 
this  part  of  his  will. 


I  think  the  words  "such  share  and  shares"  mean 
those  in  the  previous  part  of  the  sentence,  viz.,  the  ready 
money,  &c. 
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1861. 


HANDLEY  v.  FARMER. 

Jan.  18. 

An  advanced  T^E  British  Building  and  Investment  Company,  es- 
member  of  a  A  tablished  under  the  6  &  7  Will.  4,  c.  32,  was  com- 
ciety  held  en-    nie need  in  September,  1845,  and  the  anticipated  period  of 

titled  to  re-  Its  duration  was  thirteen  years.  The  monthly  subscrip- 
deera  bis  .  J  J  r 

mortgage  on     tions  were  10s.  per  share,  and  the  amount  of  fines  was 

merelvof hii    regu'a*ed  by  ^e  second  rule,  which  was  as  follows : — 
fines  and  the 

to  the  end  of        u  Every  shareholder  neglecting  to  pay  his  or  her  sub- 

the  thirteenth  scriptions  shall,  after  the  third  Monday  or  Tuesday  in 
year  (the  esti-  *  «  „. 

mated  dura-  every  month,  be  fined  For  each  share  as  follows  : — od. 
tion  of  the  so-   for  the  firgt  month,6rf.  for  the  second  month,  1*.  for  the 

ciety),  though 

he  still  re-  third  month,  1*.  for  the  fourth  month,  25.  for  the  fifth 
forthe subset    mont^,  and  2s.  for  the  sixth  and  subsequent  months. 

quent  sub- 
scriptions. 

The  mort-         The  fourth  rule  provided  for  the  admittance  of  mem- 

of  an i  JtaamJed  ')er9  a^ter  ^e  commencement  of  the  society.  They 
member  of  a  were  to  pay  their  subscriptions  from  the  commencement 
ciety  became  °f  ^e  company,  and  the  entrance  fee,  "  either  in  one 
saleable  in  con-  payment  or  in  such  instalments  as  they  [the  board]  shall 

sequence  of 

his  default  direct."  This  rule  then  proceeded  as  follows : — "  When- 
The  property    ever  fae  board  shall  have  determined  the   amount   of 

was  sold  by  the 

society  to  the    such  instalments,  the  same  shall  be  paid,  with,  and  in 

took^he'for-0  addition  t°>  the    monthly    subscriptions   which    shall 

feited  shares,  thenceforward  become  payable  in  respect  of  each  new 

purchase-  share  according  to  rule  2 ;  and  should  such  person  or 

money  being  persons  neglect  or  fail  in  the  payment  of  the  instal- 

instalments.  ments, 

Held,  that  he 

was  liable,  under  the  rules,  to  fines  for  non-payment  of  the  instalments  of  the  pur- 
chase-money. 

In  a  suit  for  redemption,  by  an  advanced  member  of  a  building  society,  a  sum  was 
found  due  from  him  to  the  society  beyond  that  secured  by  the  mortgage.  An  order 
on  the  Plaintiff'  to  pay  it  was  made  in  the  redemption  suit. 
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meats,  he  or  she  shall  be  liable,  not  only  to  the  pay-  1861. 
meat  of  the  fines  imposed  for  the  non-payment  of 
subscriptions,  but  also  shall  be  liable  to  the  payment  of 
fines  for  non-payment  of  such  instalments.  The  amount 
pf  fines  for  the  non-payment  of  instalments  shall,  for 
every  share,  he  in  the  same  ratio  as  such  instalments 
shall  bear  to  the  monthly  subscriptions  payable  upon  an 
original  share." 

The  twenty«first  rule  regulated  the  right  of  redemp- 
tion of  property  mortgaged  to  the  society  by  an  ad- 
vanced member,  and  provided  as  follows:— If  any  share- 
holder of  this  company  who  shall  have  received  his  or 
her  share  or  shares,  or  any  of  them,  shall  be  desirous  of 
paying  and  satisfying  the  security  or  securities  which 
shall  have  been  given  for  the  same,  he  shall  be  at  liberty 
to  do  so,  by  paying  to  the  directors  the  subscription  that 
would  become  due  on  the  shares  advanced  on  such 
property  up  to  the  end  of  the  thirteenth  year  of  this 
company,  and  shall  be  allowed,  on  such  payments, 
discount  at  four  per  cent,  per  annum;  and  on  payment 
thereof,  together  with  all  fines  due  in  respect  of  such 
shares,  the  board  shall  direct  the  trustees  to  deliver  all 
deeds  and  other  documents  in  their  custody  relating  to 
the  security  to  the  shareholders;  and,  at  his  or  her 
cost,  to  endorse  a  receipt  or  acknowledgment  on  such 
mortgage,  according  to  the  6th  &  7th  Will.  4,  cap.  32, 
sec.  5. 

What  occurred  in  the  present  case  was  as  follows : — 

A  member,  who  had  taken  a  number  of  shares,  had 
been  advanced  out  of  the  funds  of  the  society  and  given 
a  mortgage.  Having  made  default  in  payment,  the  shares 
were  forfeited,  and  the  mortgaged  property  sold  by  the 
directors  to  the  Plaintiff.  The  terms  of  such  purchase 
appeared  by  the  following  minute  or  resolution  of  the 

company 
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1861.       company  passed  at  a  board  meeting,  held  on  the  7th  of 
December,  1848  :— 

"That  Mr.  Hundley's  proposal  to  take  the  property 
situate  at  Chapel  Street,  Luton,  and  Nos.  1  to  10  now 
vested  in  the  trustees,  be  accepted,  and  that  he  be 
advanced  fourteen  two-fifths  shares  thereon,  that 
being*  the  same  number  of  shares  originally  advanced 
upon  the  property  by  the  company.  That  the  sum  of 
146/.  7s.  8d.,  being  the  residue  of  the  back  subscrip- 
tions on  the  said  shares,  be  paid  by  instalments  of  not 
less  than  20/.  per  annum,  as  provided  by  the  fourth 
rule,  and  that  the  solicitor  be  instructed  to  prepare  the 
conveyance  from  the  trustees,  and  the  usual  mortgage." 

Instead  of  paying  20/.  annually,  as  stipulated,  the 
Plaintiff  paid  60/.  in  August,  1862, 40/.  in  August,  1854, 
and  the  balance  46/.  Is.  8rf.  in  1856. 

At  the  termination  of  the  society,  the  assets  were 
insufficient  to  pay  the  unadvanced  members,  and  the 
society  passed  a  rule  which  fixed  8/.  per  share  as  the 
estimated  amount  of  contribution  in  respect  of  out- 
standing liabilities. 

The  Plaintiff  filed  a  claim  in  1859,  stating  that  under 
an  indenture  of  the  1st  of  January,  1849,  and  made 
between  the  Plaintiffs  of  the  one  part,  and  the  trustees 
of  the  company  of  the  other  part,  he  was  entitled  to 
the  equity  of  redemption  of  the  property ;  "  that  before 
the  expiration  of  the  thirteenth  year  of  the  company, 
he  offered,  and  tendered  unto  the  Defendants  the  pay- 
ment of  the  balance  of  all  the  moneys  secured  or 
intended  to  be  secured  by  the  mortgage,  and  applied  to 
the  Defendants  to  deliver  up  to  him  the  deeds  and 
evidences  of  title  in  their  possession,  relating  to  the 
mortgaged  premises,  and  to  indorse  on  the  mortgage 

deed 
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deed  a  receipt  for  the  moneys  thereby  secured,  as  pro- 
vided by  the  act,  but  the  Defendants  refused,  and  still 
refuse  so  to  do,  and  now  allege,  that  146/.  7s.  8d.,  more 
than  the  balance  of  all  the  moneys  secured  by  the  said 
mortgage,  is  still  due  thereon." 


365 


1861. 


The  Plaintiff  Handler/  claimed  "to  have  the  title 
deeds  delivered  up  to  him,  and  a  receipt  indorsed  by  the 
Defendants  on  the  mortgage,  according  to  the  pro- 
visions of  the  act,  upon  payment  of  what,  if  anything, 
might  be  due  and  owing  from  him  under  or  by  virtue  of 
the  mortgage,  and  for  that  purpose,  to  have  all  necessary 
directions  given  and  accounts  taken." 

By  the  decree,  made  on  the  26th  of  July,  1869,  an 
account  was  ordered  to  be  taken  of  what,  if  anything, 
was  due  from  the  Plaintiff  to  the  company  on  the 
mortgage,  and  the  account  was  to  be  taken  on  the 
footing  of  the  resolution  of  the  7th  of  December,  1848. 

The  Chief  Clerk  found  256/.  16s.  due  on  the  mort- 
gage, and  in  arriving  at  the  conclusion,  he  had  charged 
the  Plaintiff  with  the  amount  of  fines  for  the  irregular 
payment  of  the  annual  instalments  of  20/.,  and  he  had 
also  charged  him  with  8/.  per  share  for  the  contribution 
towards  the  outstanding  liabilities. 

Mr.  R.  Palmer  and  Mr.  Roxburgh,  for  the  Plaintiff, 
argued, — 1st.  That  no  fines  at  all  were  payable  in  respect 
of  the  instalments  of  purchase-money,  and  that  this  was 
shewn  by  the  Plaintiff's  card,  on  which  no  such -fines  had 
been  entered,  and  which  was  binding  on  the  society. 
2nd.  That  the  8/.  per  share  assessed  as  the  estimated 
amount  of  contribution  with  which  the  Plaintiff  ought 
to  be  charged,  in  respect  of  outstanding  general  liabili- 
ties of  the  society,  was  not  a  sum  due  on  the  mortgage, 

vol.  xxix — in.  b  b  and 


Handlet 

0. 
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1861.  and  could  not  be  recovered  in  this  suit.  That  it  had 
been  decided,  upon  the  rules  of  this  very  society,  that  a 
member  had  a  right  to  redeem  his  mortgage,  on  pay- 
Farmer.  merit  of  the  fines,  and  the  subscriptions  to  the  end  of 
the  thirteenth  year,  leaving  all  other  demands  uncovered 
by  the  mortgage ;  Sparrow  v.  Farmer  (a) ;  Farmer  v. 
Smith  (ft). 

Mr.  Follett,  for  the  Defendant.  1st.  The  Plaintiff 
has  been  properly  charged  with  fines  on  the  instal- 
ments ;  he  became  the  holder  of  fourteen  and  two-fifths 
shares,  and  subject  to  all  the  liabilities  of  a  shareholder 
in  respect  of  them ;  for  the  directors  had  no  power  to 
issue  shares  on  any  other  terms.  The  4th  rule  is 
distinct,  as  to  his  liability  to  fines  for  non-payment  of 
the  20/.  instalments,  and  it  regulates  the  amount.  The 
neglect  of  the  officer  to  charge  the  Plaintiff  on  his  card 
does  not  absolve  him  from  his  liability  to  the  other 
members,  or  to  the  society. 

Secondly.  Adopting  the  decision  in  Sparrow  v.  Far- 
mer, still  the  Plaintiff  has  not  availed  himself  of  the 
21st  rule,  by  payment  of  the  principal  money  and  fines 
due,  and  the  Chief  Clerk  was  bound  to  continue  the 
account,  and  find  what  was  due  on  the  mortgage.  The 
21st  rule  gave  him  the  option  of  redeeming  before 
the  expiration  of  the  thirteen  years,  but  not  having  done 
so  until  after  the  termination  of  the  society,  he  can  only 
redeem  under  the  last  rule  (c)  and  by  paying  everything 
due  from  him  to  the  society. 

Mr.  Roxburgh  in  reply. 

The 

(a)  26  Bern.  511,  (c)  See  26  Beav.  513. 

(b)  4  Hurl.  %  N.  196. 
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The  Master  of  the  Rolls. 

The  view  I  take  of  the  case  is  this : — I  am  of  opinion 
that  the  transaction  was  not  an  ordinary  sale,  by  the 
society,  of  property  mortgaged  to  them,  and  which,  upon 
the  mortgagor's  default,  might  be  6old  to  a  stranger ; 
but  that  it  was  an  arrangement  by  which  the  Plaintiff 
became  an  additional  shareholder  of  fourteen  two-fifths 
shares.  This  appears  from  the  resolution  entered  in  the 
book,  and  is  stated  in  the  Plaintiff's  affidavit,  and 
it  is  made  out  from  contemporaneous  papers.  I  am 
of  opinion  that  this  was  not  the  case  of  a  simple  pur- 
chase, but  that  the  Plaintiff  was  to  take  to  the  pro- 
perty, and  to  pay  for  it  by  taking  fourteen  two-fiftbs 
shares,  as  if  he  had  been  a  shareholder  to  that  extent 
from'  the  beginning.  This  is  the  only  way  in  which  he 
could  take  them,  for  he  was  bound  to  take  them  like 
every  other  shareholder.  The  Plaintiff  must  therefore 
be  treated  as  an  advanced  shareholder  for  fourteen 
two-fifths  shares.  That  being  so,  I  find  that  by  the 
arrangement  it  was  agreed  that  134/.  should  be  paid 
down  by  him,  and  that  the  sum  of  146/.  7*.  8d.,  being 
the  residue,  of  the  back  subscriptions  on  the  shares, 
should  be  paid  by  instalments  of  not  less  than  20/. 
per  annum,  as  provided  by  the  4th  rule,  and  this  rule 
distinctly  lays  down,  that  he  is  to  be  liable  for  fines  for 
nonpayment  of  his  instalments.  The  Plaintiff  waits 
three  years  and  then  pays  60/.,  two  years  after  he  pays 
40/.,  and  two  years  subsequently  he  pays  the  balance, 
46/.  Is.  8d.  How  can  it  be  said  that  the  Plaintiff  has 
paid  the  instalments  of  20/.  regularly?  The  4th  rule 
distinctly  lays  down  what  fines  he  became  liable  to  pay, 
and  I  am  of  opinion  that  the  Chief  Clerk  has  ascertained 
the  amount  correctly. 

With  respect  to  the  117/.  12*.  I  entertain  a  different 

b  b  2  view 


Handley 

V. 
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1861.  view  from  the  Chief  Clerk,  because  I  am  of  opinion  that 
this  sum  is  not  due  on  the  mortgage  security.  I  have 
already  held,  that  according  to  the  21st  rule,  as  soon 

Farmer.  as  an  advanced  member  had  paid  his  subscription  up 
to  the  end  of  the  thirteenth  year,  and  all  fines  then  due, 
he  was  entitled  to  have  his  mortgage  delivered  up  and 
a  receipt  indorsed,  but  that  he  still  remained  liable  to 
pay  the  subsequent  subscriptions;  that  was  the  view 
which  Baron  Martin  to<?k  of  it  It  is  clear  that  I  can- 
not hold  that  this  sum,  which  is  the  sum  assessed  by  the 
directors  for  making  good  the  rights  of  all  parties  to  the 
end  of  the  society,  can  be  treated  as  a  sum  due  on  the 
mortgage,  because  nothing  was  due  on  that  security  but 
fines,  and  the  subscriptions  to  the  end  of  the  thirteenth 
year. 

As  to  the  cards  and  omissions  to  charge  the  Plaintiff 
with  the  fines,  it  amounts  to  nothing,  for  if  the  directors 
omitted  to  perform  their  duty,  it  cannot  prejudice  the 
other  shareholders,  because  if  he  pays  too  little  the 
others  will  have  to  pay  the  deficiency.  He  therefore 
cannot  have  his  mortgage  delivered  up  until  the  fines 
have  been  paid. 

I  propose,  on  further  directions,  to  order  the  mortgage 
to  be  delivered  up  on  payment  of  fines,  and  at  the  same 
time,  to  make  an  order  for  the  Plaintiff  to  pay  the 
117/.  12*.  to  the  society,  because  it  has  been  properly 
assessed  as  his  proportion  of  the  additional  payments. 
I  shall  also  declare  the  Plaintiff  liable  for  future  pay- 
ments, if  necessary. 


On  the  cause  coming  on  for  further  consideration, 
Mr.  Roxburgh  submitted   that  no  order  could    be 
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made  in  a  redemption  suit  for  payment  by  the  Plaintiff 
of  the  8/.  per  share  assessed  as  the  amount  per  share  of 
outstanding  liabilities.  That  there  was  nothing  in  the 
decree  which  sanctioned  it,  and  that  the  frame  of  the 
suit  did  not  admit  of  such  a  question  being  raised. 


1861. 


Mr.  Follett  produced  a  certified  rule  of  the  society 
made  pendente  lite,  settling  the  amount  of  contribution 
per  share. 


The  Master  of  the  Rolls. 

This  is  a  suit  for  settling  the  rights  of  the  Plaintiff 
and  Defendants,  and  the  bill  seeks  redemption  and  pay- 
ment ;  but  the  Court  does  not  take  it  piecemeal.  There 
is  more  due  from  the  Plaintiff  to  the  society  than  is 
secured  by  the  mortgage,  and,  there  being  8/.  a  share 
due  from  the  Plaintiff  to  the  company,  I  am  bound 
to  say  that  he  ought  to  pay  the  amount  found  due 
from  him.  In  these  societies  all  rules  properly  cer- 
tified acquire  the  form  of  legislative  enactments,  and 
if  so,  there  is  a  rule  on  Plaintiff  to  pay  the  8/.  per 
share.  This  is  binding  on  him  so  long  as  it  stands, 
and  therefore  there  must  be  an  order  upon  him  for 
payment. 
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Jan*  15,  16. 

Under  the 
Lands  Clauses 
Consolidation 
Act,  a  com- 
pany was  held 
not  liable  to 
pay  the  costs 
of  a  mortgagee, 
served  with  a 
petition  which 
prayed  pay- 
ment to  him 
out  of  Court 
of  the  com- 
pensation 
money* 


Re  HATFIELD'S  ESTATE. 

Re  THE  LEEDS  WATERWORK  ACTS, 

1852,  1856. 

TTNDER  this  act  (1852),  the  Leeds  Waterworks  Com- 
^  pany  were  empowered  to  make  and  maintain 
certain  works  for  diverting  and  taking  water  from  the 
river  Wharfe,  but  with  certain  limits  as  to  the  Thorpe 
Arch  Hall  estate  and  mills,  and  subject  to  their  making 
compensation  to  thfe  owners  of  the  property  affected 
thereby. 

In  1856,  the  tenant  for  life  of  that  estate  entered  into 
an  agreement  with  the  corporation  of  Leeds,  in  whom 
the  undertaking  was  then  vested,  whereby  the  amount 
of  compensation  in  respect  of  the  Thorpe  Arch  Hall 
estate  and  mills  was  fixed  at  3,250/. 


Pursuant  to  the  agreement,  the  corporation  applied 
for  and  obtained  an  Act  of  Parliament, "The  Leeds 
Waterworks  Wharf  Supply  Act,  1852,"  which  provided 
for  the  transfer  of  the  undertaking  of  the  Leeds  Water- 
works Company  to  the  corporation,  and  by  the  second 
section  thereof,  the  provisions  of  the  "  Lands  Clauses 
Consolidation  Act,  1845/'  were  incorporated  with  such 
Act ;  and  by  the  eighth  and  ninth  sections,  the  arrange- 
ment entered  into  between  the  corporation  and  the 
tenant  for  life  were,  in  effect,  confirmed. 


The  fund  was  paid  into  Court,  and  the  estate  being 
subject  to  a  large  mortgage  to  S.  Lushing  ton,  created 
prior  to  1824,  this  petition  was  presented  by  the  tenant 

fop 
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for  lire  of  the  estate  and  others,  praying  that  the  fund  1861. 

might  be  paid  out  to  the  mortgagee,  in  part  payment  of  s^s^^/ 

his  mortgage.  Hatfield's 

Estate. 

The  mortgagee  was  served  with   the  petition,  and  Tbb  Leeds 

appeared.  Waterworks 

rr  Acts, 


Mr.  Greenside  in  support  of  the  petition. 

Mr.  G.  Lushington,  for  the  incumbrancer,  applied  for 
his  costs. 

Mr.  Rasch  argued  that  the  corporation  was  not  bound 
to  pay  the  costs  of  the  mortgagee  incurred  by  his  appear- 
ance on  the  petition. 

The  following  cases  were  cited: — In  re  Nash  (a); 
Ex  parte  Peyton  (6) ;  Ex  parte  The  Earl  of  Hard- 
wicke  (c) ;  In  re  The  London,  Brighton,  frc.  Rail- 
way  (d) ;  In  re  The  Manchester,  §fc.  Railway  (e) ;  In  re 
HungerfordTs  Trusts (/). 


1852,  1856. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  company  cannot  be  required 
to  pay  the  mortgagee's  costs,  the  only  cases  relating  to 
the  subject  furnish  a  strong  confirmation  of  this  opinion. 
In  Re  Hung  erf  or  cTs  Trusts  (f),  the  costs  of  the  mort- 
gagee were  ordered  to  be  paid  by  the  company,  because, 
the  petition  having  been  presented  without  serving  the 
mortgagee,  the  company  insisted  on  his  being  served. 

Vice-Chancellor 

(a)  25  L.  J.  (Chanc.)  20.  (d)  18  Beav.  608. 

(b)  2  Jwiit,  N.  S.  1013.  (e)  21  Beav.  162. 

(c)  \7  L.J.  (Chanc.)  422.  (/)  1  Kay  $  John.  413. 
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1861.       Vice-Chancellor  Wood  held  that  such  service  was  un- 
>*~v"w       necessary,  and  that  the  company  who  had  insisted  on 
Hatfield's    '*  must  pay  the  costs  occasioned. 

Estate. 

Tub  Leeds        '  am  °^  0P*n*on  that  ^  *8  wholly  unnecessary  to  serve 

Waterworks  an  incumbrancer  who  makes  no  objection. 
Acts, 
1852, 1856. 

Therefore,  in  this  case,  the  company  will  not  have  to 
pay  the  costs  of  the  mortgagee,  bu$  the  Petitioner  must 
pay  them. 


Note.— See  Re  Brooks,  M.  R.,  16  Nor.,  1861. 


186°-  GILL  t;.  BARRETT. 

Dec.  4. 
The  word         npHE  testator,  Thomas  Parkinson,  died  in  1819,  having 

twice°in  the  hy  his  W'M  n^de  a  devise,  which  was  stated  in  the 

same  sentence    will  in  the  following  terms  : — 
in  a  will  con- 
strued,  in  the 

first  instance,        u  j  gjve  to  my  gon8  phineas  and  John,  in  equal  shares. 

as  pointing  to  °  J  . 

the  event,  and  my  estate  at  Cowlaughton  during  the  life  of  Phineas, 

as  an^dverbof  an<*  unt''  his  younge8t  child  attains  the  age  of  twenty- 
time,  one  years,  subject  to  the  payment  of  152.  per  annum  to 

my  dear  wife  Mary,  in  lieu  of  dower  or  thirds  at  com- 
mon law.  Upon  the  death  of  my  son  Phineas,  and  on 
tbe  attainment  of  his  youngest  child  to  the  age  of  twenty- 

t2e  Hfe 'of"11*  one  year8>  '  order  and  direct  my  executors  and  trustees 

Phineas,  and  to  sell  my  said  estate  at  Cowlaughton,  by  public  auction, 
until  his 

youngest  child  *° 

attained 

twenty-one,  and  on  the  death  of  Phineat,  and  on  the  youngest  child  attaining  twenty- 
one,  to  sell  it  and  pay  one-half  of  the  money  to  John  and  his  heirs,  and  the  other  half 
among  the  then  living  children  of  Phineas.  "  But "  (said  the  testator)  "  in  case  of 
John's  death  without  lawful  issue  before  the  said  division  takes  place,  then  I  give  his 
half  share  to  and  amongst  my  then  living  grandchildren,  share  and  share  alike. '  John 
died  without  issue  in  1827,  Phineas  died  in  1858.  Held,  that  the  grandchildren  were 
to  be  ascertained  at  the  death  of  Phineas,  and  that  the  representatives  of  a  grandchild 
who  died  in  1856  took  no  share. 


devised  an 
estate  to  his 
sons  Phineas 
and  John 
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to  the  highest  bidder,  and  to  divide  the  money  arising  1860. 
from  such  sale  into  two  parts  or  shares,  one-half  to  my 
said  son  John  and  his  heirs,  and  the  other  half  among 
the  then  living  children  of  my  said  son  Phineas,  share 
and  share  alike.  But  in  case  of  my  said  son  John's 
death  without  lawful  issue  before  the  said  division  takes 
place,  then  I  give  his  half  share  to  and  among  all  my 
then  living  grandchildren,  share  and  share  alike." 

The  testator's  son,  John,  died  in  1827,  without  leaving 
any  issue  living  at  his  death. 

The  testator's  son  Phineas  died  in  1858.  He  had 
six  children,  but  all  died  in  his  lifetime.  The  estate  then 
became  divisible. 

Mary  Gill,  a  granddaughter  of  the  testator  (being  one 
of  the  six  children  of  the  testator's  daughter  Margaret), 
died  in  1856.  She  was,  therefore,  living  at  the  death  of 
John,  but  not  at  the  death  of  Phineas,  and  the  question 
was,  whether  she  was  entitled  to  any  interest  in  the 
estate.  Her  husband,  who  was  also  her  administrator, 
instituted  this  suit  in  1860,  claiming  one-eightieth  of  it. 

The  Defendants  demurred  to  the  bill. 

Mr.  Follett  and  D.  G.  Begg,  in  support  of  the  de- 
murrer. The  period  of  division  is  the  proper  time  for 
ascertaining  the  class  of  the  grandchildren.  That  event 
took  place  in  1858,  and  as  Mary  Gill  was  dead  at  that 
time,  her  representatives,  therefore,  have  no  interest. 
In  Harvey  v.  Harvey  (a),  a  testator  gave  a  legacy  to  his 
daughter  for  life,  and  after  her  death  to  her  son,  but  in 
case  he  should  have  departed  this  life  in  the  lifetime  of 

his 

(a)  3  Jurist,  949. 
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1860.  bis  mother,  then  to  pay  it  amongst  all  the  children  of 
his  son  W.  G.  Harvey  who  should  be  then  living.  The 
testator's  son  died  in  his  mother's  lifetime,  and  Lord 
Longdate  held  it  "  so  clear  that  the  children  who  were 
living  at  the  death  of  the  daughter  were  only  entitled, 
that  be  ordered  the  executor  to  pay  the  costs  of  the  suit, 
because  he  had  refused  to  pay  the  legacy."  In  Hether- 
ington  v.  Oakman(a\  the  words  "then  living"  were 
construed  as  "  living  at  the  period  at  which  the  gift  was 
to  take  effect  in  possession."  Here,  the  words  "  then 
living  "  refer  to  the  last  antecedent,  the  "  division." 

Mr.  Birkbeck,  for  the  Plaintiff,  argued  that  in  the  ex- 
pression "then  living  children  of  my  said  son  Phineas" 
the  word  then  referred  to  the  earlier  period,  viz.,  the 
death  of  John,  it  being  applicable  to  the  share  of  John, 
and  not  of  Phineas.  He  cited  Archer  v.  Jegon  (J),  in 
which  a  testator  gave  7,000/.  in  trust  for  his  sister  for  life, 
and  after  her  decease  for  her  husband  for  life,  and  after 
his  decease  for  his  nephew  and  nieces,  the  children  of 
his  sister,  who  should  be  then  living.  The  husband 
died,  leaving  five  children  by  his  wife ;  then  one  of  the 
children  died,  and  afterwards  the  wife,  and  it  was 
held,  that  the  deceased  child  took  a  vested  interest  in 
one-fifth  of  the  fund.    See  Jarman  on  Wills  (c). 


The  Master  of  the  Rolls. 

I  think  it  clear  that  the  words  in  question  mean  the 
grandchildren  living  at  the  period  of  division.  I  assent 
to  the  cases  stated,  which  hold  that  the  word  "then" 
refers  to  the  last  antecedent ;  but  here  it  refers  to  the 

division, 

(«)  2  Y.  $  C.  (C.  C.)  299.  (c)   Vol   1,  p.  722,  n.  (/), 

(a)  8  Sim.  446.  {2nd  edit.) 
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division,  whenever  that  took  place.    The  testator  says        1860. 

that  in  case  of  "John's  death  without  lawful  issue,  before 

the  said  division  takes  place,  then  I  give  his  half  share 

to  and  among  all  my  then  living  grandchildren/'  that  is, 

to  those  living  at  the  time  of  the  division,  or  at  the  death 

of  Phineas. 

The  prior  "then  "is  not  an  adverb  of  time,  but  points 
to  the  event,  viz.,  the  death  without  issue  before  the 
division.  In  the  expression  "  then  living,"  the  word 
"  then  "  is  an  adverb  of  time,  and  refers  to  the  period 
of  division. 

I  have  no  doubt  that  it  means  the  grandchildren 
living  at  the  time  of  division,  and  I  must  therefore  over- 
rule the  demurrer  with  costs. 


Reg.  Lib.  1860,  A.,  foL  2230. 
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1860. 


Nov.  5, 6, 16.  WILLES  t;.  GREENH1LL.    (No.  1.) 

One  of  the  nnHE  testator,  William  Greenhill,  by  his  will,  gave 

gateeamort-  *U  his  residuary  personal  estate  and  the  proceeds 

gaged  bis  0f  tjie  8a|e  0f  hjg  reai  estate  upon  trusts  for  his  widow 

share,  after  r 

which,  a  debt  for  life,  and,  at  her  death,  to  be  equally  divided  amongst 

for  which *he  ^ls  ^ree  8ons  an(*  three  daughters.    The  testator  ap- 

testator  was  pointed  his  three  sons,  viz.,  John,  William  and  Henry, 

ouurf  his  esh  anc*  ^'8  son-in-law  Charles  Sayer,  trustees  and  executors 

tate.    Held,  Qf  his  will, 
that  the  lien  of 
the  executors 

had  priority  The  testator  died  in  February,  1832,  and  his  widow 

in  1849. 


over  the  mort- 


The" 


share" 


of  one  of  se-  Tbe  tegtator  had    in    i830    as  surety   for  his    son 

vera!  residuary  /  '  J 

legatees  con-  Henry  Greenhill,  indorsed  two  promissory  notes  of 
re™dnsWafler  Henry  Greenhill  for  1,500/.  each,  which  were  given  to 
all  equities  be-  Messrs.  Brooke,  Hulbert  §f  Co.  These  notes  became 
the  estate  have  due  on  the  23rd  of  May,  1832,  after  the  testator's  death, 
been  settled.      an(j  were  dishonored.     Messrs.  Brooke,  Hulbert  Sr  Co. 

A    jt  was 

entitled  to  a      thereupon  commenced  proceedings  in  this  Court,  to 

• 

fc7fr8IO!?ary     enforce  payment  of  the   bills    against  the   testator's 

fund  vested  in    estate, 
four  trustees, 

he  was  one.  On  the  6th  of  December,  1832,  the  four  executors,  in 

A.  B.  mort-      order  to  enable  them  to  discharge  the  claims  of  Messrs. 

gaged  his  in-  ° 

teresttoC.  D.,  Brooke,  Hulbert  Sf  Co.,  borrowed  4,000/.  from  Messrs. 
tee°  HcUiFth&t  ^verend  Sp  Co.,  on  mortgage  of  the  testator's  real  estate, 
C.  £>.'*  notice  at  interest  after  the  rate  of  4/.  10s.  per  cent. ;  and,  on 
tion  was  a  suf-  the  10th  of  December,  1832,  they  paid  to  Messrs.  Brooke 
ficient  notice     #  Co.  3,463/.  19*.  4rf.  for  principal,  interest  and  costs 

to  the  trustees    .  *  r 

of  the  mort-      in  respect  of  the  promissory  notes.     The  remainder  of 

£*£*>,  but  that  ^  monev  borrowed  was,  it  was  said,  applied  in  some 
was  not.  other  way  for  the  benefit  of  Henry  Greenhill. 

The 


WlLLEB 

V. 
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The  executors  claimed,  a  lien  on  Henry's  share  for       I860. 

the  money  paid  on  his  account,  which  was  contested 

by  the  mortgagees  of  Henry  s  share.    The  mortgages 

were  as  follows : —  Grebhmli 

(No.  1.) 

By  indenture  of  assignment,  dated  the  2nd  of  April, 
1832,  and  made  between  Henry  Greenkill  of  the  one 
part,  and  Charles  Sayer  (one  of  the  executors)  of  the 
other  part,  Henry. Greenkill  assigned  to  Charles  Sayer 
his  one-sixth  share  of  the  moneys  to  arise  from  the 
sale  or  conversion  of  the  real  and  personal  estate  of  the 
testator,  by  way  of  mortgage,  for  securing  two  sums  of 
756/.  2s.  Id.  and  500/.,  and  further  advances  not  ex- 
ceeding 2,000/.  in  the  whole,  with  interest  at  5/.  per 
cent. 

No  express  notice  of  this  assignment  was  given  to 
the  other  trustees  of  the  testator's  will ;  but  the  deed 
was  prepared  by  the  solicitors  of  the  trustees,  and  both 
parties  to  the  deed,  viz.,  Henry  Greenkill  and  Charles 
Sayer,  were  themselves  two  of  such  executors  and 
trustees. 

This  mortgage  was  transferred  to  the  Plaintiff  by  an 
indenture,  dated  the  5th  day  of  July,  1837.  It  ap- 
peared that,  prior  to  the  transfer  and  on  the  27th  of 
June,  1837,  a  correspondence  took  place  between  Mr. 
Roberts  (the  Plaintiffs  solicitor)  and  Messrs.  Templar, 
Shearman  $  Co.,  the  solicitors  of  the  trustees  and 
executors,  and  who  acted  as  solicitors  of  Henry  Green- 
hill  in  negotiating  the  loan.  In  a  letter  of  Mr.  Roberts 
to  Messrs.  Templar,  dated  the  27th  of  June,  1837,  he 
said,  "  I  shall  be  glad  to  know  whether  Mr.  Henry 
GreenhilFs  share  was  subject  to  any  incumbrances 
previous  to  the  mortgage  to  Mr.  Sayer,  or  whether  any 
subsequent  incumbrances  have  been  effected  up  to  this 

time,  so  as  to  lessen  the  security." 

To 
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1860.  To  this  Messrs.  Templar  $*  Shearman  answered  on 

^^v*^      the  next  day : — u  In  reply  to  your  note  of  yesterday, 

v  we  have  to  say,  that  the  mortgage  to  Mr.  Sayer  is 

GRBBMniLL.   the    first  incumbrance    upon    Mr.  Henry  GreenhilFs 

(   °*  ''       share.    There  are  subsequent  incumbrances,  and  Mr. 

Greenhill  has  since  been  bankrupt".   .  .  .  "  but  these 

do  not  invalidate  or  lessen,  in  any  way,  the  security 

taken.  These  incumbrances  are  to  the  amount  of  4,000/. 

by  mortgage  to  his  father's  executors,"  &c,  &c,  u  all 

the  subsequent  mortgages  being  prior  to  the  first." 

In  order  better  to  secure  the  moneys  paid  on  the 
promissory  notes  of  Henry  Greenhill,  by  an  indenture 
dated  the  27th  of  November,  1832,  Henry  Greenhill 
assigned  to  Charles  Sayer,  William  Greenhill  and 
John  Greenhill  the  share  of  him  Henry  Greenhill  by 
way  of  mortgage  for  securing  the  4,000/.  raised  by  the 
four  trustees  and  executors  of  the  testator's  will  for 
paying  the  promissory  notes,  &c.  with  interest  at  the 
rate  of  5/.  per  cent.  This  deed  did  not  recite  or  notice 
the  former  mortgage  of  the  2nd  of  April,  1832.  There 
was  now  due  on  the  second  mortgage  the  sum  of  4,000/. 
for  principal  and  5,377/.  for  interest.  The  mortgages 
were  both  prepared  by  the  same  parties,  who  acted  as 
-the  solicitors  of  the  trustees. 

The  widow  having  died  in  1849,  the  residue  became 
divisible  amongst  the  testator's  children,  and  in  1851, 
the  share  of  Henry,  being  ascertained,  the  amount 
(3,722/.)  was  paid  into  Court  and  accumulated.  By 
the  decree,  an  inquiry  was  directed  as  to  *  the  incum- 
brances on  the  share  of  Henry  and  their  priorities.  The 
Chief  Clerk  found  the  priority  of  the  mortgages  on 
Henry9 s  share  as  follows  :— 

First,  the  lien  of  the  present  trustees  of  the  testator's 
will  for.  the  sum  of  3,463/.  19s.  Ad.  paid  to  Messrs. 

Brooke, 


CASES  IN  CHANCERY.  379 

Brooke,  Hulbert  &  Co.  on  the  10th  of  December,  1832,        I860, 
for  principal,  interest  and  costs  in  respect  of  the  two 
promissory  notes. 


WlLLES 

o. 

Green  hill. 


Secondly,  the  amount  due  to  the  Plaintiff  Willes      (No.  1.) 

■ 

upon  the  mortgage  of  the  2nd  of  April,  1832;  and 

Thirdly,  the  amount  due  to  the  present  trustees  of 
the  testator's  will,  under  the  assignment  of  the  27th  of 
November,  1832,  less  the  sum  of  3,463/.  19s.  Ad.  (part 
of  the  amount  secured  by  such  indenture),  which  he 
had  found  to  be  the  first  charge  on  Henry's  share. 

Three  questions  arose  upon  summonses  to  vary  the 
certificate  and.  on  further  consideration,  viz. :  — 

1st.  Whether  the  lien  of  the  trustees  on  Henry's 
share  for  the  amount  paid  in  December,  1832,  in 
respect  of  his  promissory  notes,  had  priority  over 
the  prior  mortgage  of  the  2nd  of  April,  1832. 

2ndly.  If  the  second  mortgage  of  the  27th  of  Novem- 
ber, 1832,  had  priority  over  the  first  mortgage 
of  the  2nd  of  April,  1 832. 

3rdly.  Whether  the  trustees*  lien  for  the  money  paid 
in  respect  of  the  promissory  notes  extended  also 
to  the  arrears  of  interest. 

Mr.  Ii.  Palmer  and  Mr.  Burdon  for  the  Plaintiff. 

Mr.  Follett  and  Mr.  Osborne  for  the  trustees. 

Mr.  Shapter  and  Mr.  Fischer  for  Sewell. 

Mr.  Bagshawe  and  Mr.  G.  L.  Russell  for  Boulcott. 

Mr.  Lloyd  and  Mr.  Prendergast  for  Templar. 

Mr. 
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1860.  Mr.  Collins  for  the  legal  personal  representatives  of 

v^*v^'       Henry. 

WlLLES 

Greenhill.       Mr.  Selwyn  and  Mr.  G.  G.  Colt  for  Mr.  Dyer. 

(No.  1.) 

Mr.  Lewin  for  Mrs.  Sayer. 

Mr.  Speed  for  the  assignees  of  William. 

Mr.  .4.  71  Watson  for  the  assignees  of  Henry. 

Mr.  Simpson  for  Mrs.  Wi&ft  and  her  trustees. 

Mr.  Karslake  for  the  assignees  of  John. 

On  the  first  point,  it  was  argued,  on  behalf  of  the 
Plaintiff,  that  the  alleged  lien  of  the  trustees  did  not 
exist  until  after  the  date  of  the  Plaintiff's  mortgage, 
and  therefore  could  have  no  priority  over  it.  That,  even 
if  it  originally  had  priority,  still  that  it  must  be  postponed, 
in  consequence  of  the  representations  made  in  1837  to 
the  Plaintiff,  when  she  took  a  transfer  of  the  mort- 
gage; that  it  was  "the  first  incumbrance  on  Mr. 
Henry  GreenhilFs  share ;"  Burrowes  v.  Lock  (a).  That 
the  payment  into  Court  was  an  assent  to  Henry's  legacy, 
the  title  to  which  could  not  be  now  disputed  by  the 
trustees ;  Trail  v.  Bull. 

On  the  second  point,  the  Plaintiff  contended  that  her 

mortgage  of  the   2nd  of  April  had  priority  over  the 

mortgage  to   the  trustees  of  the  27th  of  November, 

1832,  being  prior  in  date,  and  notice  having  been  given 

to   two  of  the  four   trustees  who  were   parties  to  it 

{Henry   Greenhill  and   Sayer),  which   was  sufficient; 

He  Durand's  Trust  (6). 

On 

(a)  10  Fe«.  470.  (6)  1  Law  T.  (N.S.)  84. 
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On  the  third  point,  the  Plaintiff  argued  that  the 
3,463/.  19*.  4d.  paid  by  the  trustees  in  discharge  of  the 
testator's  liability  as  indorser  of  the  notes  did  not  carry 
interest;  for,  by  the  payment,  the  security  was  dis- 
charged, and  could  not  be  sued  on  by  the  executors ; 
Copis  ▼•  Middle  ton  (a);  Dowbiggen  v.  Bourne  (b); 
Armitage  v.  Baldwin  (c) ;  and  that,  where  there  was  a 
remedy  against  several,  there  could  be  but  one  satis- 
faction; Ex  parte  Wyldman(d).  That  therefore  the 
3,4632*  19*.  4dL  was  a  mere  simple  contract  debt,  not 
carrying  interest 


1860. 


Wills* 

v. 

GfcBBNHILL. 
(No.  1.) 


As  to  the  first  point,  it  was  answered,  on  behalf  of  the 
present  trustees  of  the  testator's  will,  that  the  incum- 
brancers on  the  share  of  a  residue  took  subject  to  all  the 
equities  which  existed  between  the  legatee  and  the  estate, 
and  that  such  share  was  not  ascertained  until  all  the 
credits  had  been  realised  and  all  the  charges  on  the  estate 
paid ;  that  the  liability  of  the  estate  under  the  surety- 
ship, and  the  liability  of  the  share  of  Henry  to  indem- 
nify it,  existed  from  the  death  of  the  testator;  Morris 
v.  Lime  (e) ;  Dibbs  v.  Qoren  (/). 

As  to  the  second  point,  it  was  urged  that  the  notice  to 
the  trustees,  interested  in  the  matter  and  parties  to  the 
mortgage,  was  not  sufficient,  and  that  it  was  necessary 
that  the  other  trustees  should  be  informed  of  it  by  the 
incumbrancer,  as  it  was  not  probable  that  the  former 
would,  as  in  an  ordinary  case,  communicate  the  fact  to 
their  co-trustees.     See  Lewin  on  Trusts  (g). 


On  the  third  point,  the  trustees  contended  that  pay- 
ment 


(a)  Turner  %  R.  227. 

(*)  2  YoungeSf  C. (Ex.)  462. 

(c)  5  Bcav.  278. 

(d)  2  res.terul  13. 

TOL.  XXIX — III. 


(e)  1  Younge  $C.(C.  C.)  380. 
If)  1 1  Bcav.  483. 
(£)  Page  456,  457,  458  (4M 
edit.) 


o  c 
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I860.  ment  by  an  indorsee  of  a  promissory  note  was  no  release 

v^v^/  of  the  drawer,  who  was  primarily  liable,  and  that  the 

v  amount  paid  by  the  surety,  in  consequence  of  the  prin- 

Greembill.  ci pal's  default,  carried  interest,  so  that  interest  Was  pay- 

'   0a   *'  able  not  only  on  account  of  the  bills  (3,000/.),  but  on  the 

whole  amount  paid  by  the  executors  (3,463/.  19*.  Ad.). 


The  Master  of  the  Rolls. 

The  share  of  a  residuary  legatee  is  not  ascertained 
until  all  the  charges  on  the  testator's  estate  have  been 
paid  and  all  equities  between  each  legatee  and  the 
testator's  estate  have  been  settled ;  that  which  remains 
after  this  alone  constitutes  the  residue.  It  does  not 
differ  in  this  respfect  from  a  pecuniary  legacy.  If  a  tes- 
tator leave  1,000/.  to  A.,  and  A.  owed  the  testator  100/., 
the  legacy  is  discharged  by  paying  900/.  to  the  legatee 
or  his  assigns;  in  like  manner  if  an  equity  exist  at 
the  death  of  the  testator  between  him  and  one  of  his 
residuary  legatees,  the  share  of  that  person  in  the  resi- 
due is  only  so  much  as  remains  after  satisfying  what  is 
due  to  the  testator's  estate. 

If  the  executors  misled  the  Plaintiff,  they  might  be 
bound  to  make  good  the  loss  out  of  their  own  resources, 
but  that  is  a  distinct  equity ;  here  only  two  made  the 
representation,  viz.,  Henry  and  Sayer.  I  think,  however, 
that  the  questions  were  not  answered  either  fraudulently 
or  in  such  a  way  as  would  preclude  the  necessity  of  the 
mortgagee's  either  ascertaining  what  the  amount  of 
Henry9 8  share  was,  or  running  the  risk  of  what  it  might 
turn  out  to  be.  If  a  mere  stranger  has  a  claim  against 
the  estate  of  a  testator  for  1,000/.  and  offers  to  sell  it, 
the  purchaser  must  inquire  and  ascertain  whether  there 
is  such  a  debt  due,  and  whether  there  is  any  counter 
claim  on  the  part  of  the  testator's  estate ;  for  all  that  is 

sold 


CASES  IN  CHANCERY. 


383 


sold  is  the  ultimate  amount  of  the  claim  upon  the  testa- 
tor's estate.  The  purchaser  must  therefore  apply  to  the 
executors,  and  satisfy  himself  that  the  claim  is  really 
1,000/.  and  that  it  is  not  subject  to  be  reduced  by  a  set- 
off; he  has  only  bought  an  indefinite  amount,  a  claim 
which,  though  said  to  be  of  a  certain  amount,  is  sub- 
ject to  be  reduced.  So  here,  I  think,  all  that  the  mort- 
gagee advanced  his  money  upon  was  the  share  that 
Henry  was  entitled  to  receive  out  of  the  testator's 
estate,  viz.,  one-sixth  of  the  clear  residue,  and  which 
residue  must  be  increased  by  his  paying  a  sum  which 
the  testator's  estate  has  been  compelled  to  pay  for  his 
benefit,  and  which  must  be  treated  as  a  set-off  against 
his  share.  This,  therefore,  while  it  increases  the  tes- 
tator's estate  and  the  shares  of  the  other  five  re- 
siduary legatees,  diminishes  his  own,  which  is  only 
one-sixth  of  the  whole  after  the  repayment  of  the  sum 
for  which  the  testator  was  surety  for  him,  and  which 
the  executors  have  been  compelled  to  pay.  I  am  of 
opinion  that  Henry* 8  share  is  only  the  amount  less  the 
recouping  that  which  the  testator's  estate  has  paid,  and 
accordingly  the  mortgages  are  charges  on  that 
diminished  share  only. 


1860. 

WlLLBB 
V. 

Green  hill. 
(No.  1.) 


I  cannot  postpone  the  first  mortgage-deed.  The 
state  of  the  case  is  this  :— Here  is  a  family  transaction, 
three  sons  and  a  son-in-law  are  the  trustees  and  ex- 
ecutors of  the  testator's  will ;  in  April,  1832,  the  son-in- 
law  lends  one  of  the  sons  a  sum  of  money,  and  takes  a 
security  upon  his  share;  that  deed  is  prepared  by  the 
solicitor  who,  eight  days  afterwards,  acts  as  the  solicitor 
of  all  the  trustees  for  the  purpose  of  obtaining  probate  of 
the  will,  and,  six  months  after  that,  the  same  son  who 
had  mortgaged  his  share  to  his  brother-in-law,  assigns 
his  share  to  his  brother-in-law  and  the  two  other 
brothers  to  secure  4,000/.,  and  the  deed  is  prepared  by 

o  o  2  the 
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Willis 
«. 

GftBBMHILL. 

(No.  1.) 


tbe  same  solicitor  who  is  the  solicitor  of  all  the  parties, 
I  am  satisfied  that  I  should  be  going  a  great  way 
further  than  any  Court  has  ever  gone,  if  I  were  to  hold, 
in  that  state  of  circumstances  and  in  a  transaction 
which  happened  eighteen  years  ago,  that,  because  the 
two  survivors  say,  '  we  do  not  recollect  having  any 
notice'  (for  that  is  all  it  amounts  to),  they  did  not  know 
of  the  prior  transaction  in  April%  1832.  I  am  satisfied 
that  I  cannot,  with  any  reasonable  propriety,  postpone 
the  prior  to  the  subsequent  deed. 


After  some  further  discussion,  during  which  Browne 
v.  Savage  (a)  was  cited,  in  which  Sir  Richard  Kindersley 
held  that,  although,  as  a  general  rule,  notice  to  one  of 
several  trustees  is  a  notice  to  all;  yet,  where  one  of 
such  trustees  was  also  a  beneficiary,  and  assigned  his 
beneficial  interest  in  the  trust  fund  to  a  stranger,  the 
notice  acquired  by  such  trustee,  as  assignor,  did  not  con- 
stitute notice  to  the  trustees,  so  as  to  prevail  over  sub- 
sequent incumbrancers,  it  being  the  interest  of  such 
trustee,  as  assignor,  to  conceal  the  assignment;  but 
that,  where  such  trustee  assigned  his  beneficial  interest 
to  one  of  his  co-trustees,  the  notice  which  that  co- 
trustee acquired,  as  assignee,  constituted,  during  his 
life,  notice  to  the  trustees,  it  not  being  his  interest,  as 
assignee,  to  conceal  the  assignment,  and  therefore  that 
it  prevailed  over  subsequent  incumbrances  with  notice. 


The  Master  of  the  Rolls. 

It  is  to  be  observed,  that  the  first  assignment  by  way 
of  mortgage  is  from  one  trustee  to  another  trustee ; 
and,  in  the  case  of  Browne  v.  Savage  it  is  expressly 
laid  down,  that  where  the  assignee  is  one  of  several 

trustees, 

(a)  4  Drcwty,  635. 
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trustees,  it  is  to  be  assumed  that  he  gave  notice  of  it 
to  all  his  other  co-trustees.  The  other  point  decided 
in  that  case  is,  that  where  the  trustee  is  the  assignor,  it 
is  not  to  be  so  assumed.  It  is  therefore,  in  this  case, 
to  be  assumed  that  Sayer  gave  notice  of  the  deed  of  the 
2nd  of  April f  1832,  to  the  other  trustees.  But  the  pre- 
sumption is  still  stronger,  for  he  is  one  of  the  assignees 
of  the  second  deed,  and  must  have  had  notice  of  it. 
Suppose  he  had  been  the  sole  trustee,  could  he  hare 
desired  notice  of  the  former  deed  ?  And  how  can  you 
separate  him  from  the  other  two  trustees,  to  whom  the 
assignment  is  made  as  joint  tenants  ?  It  is  to  be  pre-* 
sumed  that  Sayer,  having  full  knowledge  of  the  prior 
charge,  informed  his  co-trustees  that  their  security  was 
not  so  good  as  it  would  otherwise  have  been. 


1860. 


Willis 
v. 

GfcBBNHILL. 

(No.  1.) 


I  should  wish  to  look  into  this  case  more  fully  before 
I  determine  finally  what  is  to  be  done  with  respect  to 
the  question  of  interest.  My  impression  is,  that  in- 
terest, if  at  all,  must  be  confined  to  that  due  on  the 
principal  of  the  notes  themselves,  namely,  on  3,000/. 
I  accede  to  the  argument  that  where  a  sum  of  money  is 
paid  to  a  residuary  legatee,  as  a  part  of  his  reversionary 
share,  he  must  make  good  that  amount  before  he  re- 
ceives anything ;  but  I  do  not  consider  that  this  was 
paid  for  his  benefit  or  for  his  use.  I  consider  it  simply 
as  a  payment  made  in  discharge  of  the  liability  of 
the  testator's  estate.  If  Henry  Oreenhill  had  been  able 
to  pay  the  money,  and  there  had  been  judgment  against 
him,  and  in  order  to  avoid  execution  money  had  been 
raised  out  of  the  testator's  estate,  with  no  obligation 
on  the  part  of  that  estate  to  pay  that  amount,  the  argu- 
ment would  have  great  weight;  but  I  am  of  opinion 
that  the  trustees  did  not  pay  money  for  him  at  all, 
and  that,  if  the  testator's  estate  had  not  been  liable  they 
would  have  paid  nothing.    They  paid  it  in  order  to  get 

rid 
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1860.       rid  of  a  Chancery  suit,  by  which  the  whole  of  the  tes- 
v^"v-^'/      tator's  estate  would  have  been  made  liable  to  pay  the 

WlLLBS 

Vs  amount,  with  the  costs  of  the  suit.    The  payment  was 

Greenhill.  unavoidable!  and  the  sooner  it  was  done  the  better, 
*  °"  *'  because  the  longer  they  allowed  the  suit  to  go  on  the 
greater  would  be  the  amount  of  costs,  which,  it  was 
clear,  would  ultimately  have  to  be  paid  out  of  the  assets 
of  the  testator.  It  was  not,  therefore,  an  advance  to 
Henry  Greenhill  as  part  of  his  share,  but  a  payment  in 
discharge  of  a  liability  of  the  testator's  estate.  I  think 
that  the  lien  on  Henry's  share  includes  the  whole  of  the 
amount  payable  on  the  promissory  notes  and  interest 
upon  the  principal  due  on  those  notes,  and  not  on  the 
interest,  because  I  could  not  give  compound  interest 
upon  it.  That  is  the  view  I  take  of  the  case,  but  I  will 
consider  it. 


The  Master  of  the  Rolls. 

Nov*  Id.  Upon  the  part  of  the  case  upon  which  I  reserved 

my  opinion,  with  respect  to  the  interest  on  the  notes 
for  3,000/.,  I  think  that  the  amount  must  be  deducted 
out  of  his  share.  It  seems  that  this  interest,  amounting 
to  1,424/.  6*.  Id.  was  paid  by  the  executors  to  the  widow, 
who  was  the  tenant  for  life,  and  it  has  been  disallowed 
in  their  accounts ;  I  think  it  must  be  allowed. 


Reg.  Lib.  I860,  B.,  foL  2495. 
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1860. 


WILLES  v.  GREENHILL.    (No.  2)  d*  h*' 

TTNDER  the  will  of  her  father  (William  GreenhiU),  The  wife  of  A. 
^      Anna  Maria  Sayer,  (the  wife  of  Charles  Sayer,)  h" ieparste °f 
was  entitled,  to  her  separate  use,  to  the  one-sixth  of  the  use  to  a  share 
produce  of  the  residue  of  his  real  and  personal  estate,  nonary  fund 

subject  to  the  life  interest  of  his  widow,  who  died  in  ****& }\ 

A,  and  three 

1849.    The  four  trustees  and  executors  of  the  will  were  other  trustees. 
Mrs.  Sayer9s  three  brothers,  John,  William  and  Henry  vifemmt? 

GreenhiU,  and  her  husband  Charles  Sayer.  gaged  it  first 

to  £.,  who 
gave  formal 

Mrs.  Sayer  executed  the  following  several  securities.  n.otice  to  ^* 

.  ....  *lone  as 

and  the  question  turned  on  their  priorities.  trustee.   They 

mortgaged  it 
secondly  to  T., 

By  an  indenture  dated  the  14th  of  April.  1837,  and  whoga?eno 

-,  notice,  and 

made  between  Anna  Maria  Sayer  of  the  first  part,  thirdly  to  &, 

Charles  Sayer  of  the  second  part,  John  Ellerker  BouU  wh°  **ve 
9  m  r      *  .  notice  to  all 

cott  of  the  third  part,  and  Frederick  Lock  of  the  fourth  the  trustees : 
part,  the  one-sixth  share  of  Anna  Maria  Sayer  was  assumpfon) 
assigned  to  Frederick  Lock  by  way  of  mortgage  to  in-  that  £.'«  mort- 
demnify  John  Ellerker  Boulcott  in  respect  of  certain  Sftincum-6 

moneys  therein  mentioned.  brance,  S.  the 

'  second,  and 

T.  the  last. 

A  copy  of  this  indenture  of  the  14th  of  April,  1837,  afterwards    * 
was  made  and  delivered  by  Boulcott* s  solicitor  to  Mr.  poved.that 

he  had  given 

Sayer,  who  on  the  same  day  wrote  (14th  April,  1837)  notice  to  the 
to  such  solicitors  as  follows :— "  I  beg  to  acknowledge,  ■ollc*tor  of*ne 

&  &  '  trustees,  who 

as  one  of  the  trustees  of  the  late  W.  GreenhiU,  esq.,  a  said  he  be- 
copy  of  a  deed  of  assignment  of  Mrs.  Sayer' $  rever-  communicated 

sionary  interest,  dated  this  day."     No  further  notice  it  to  them: 

J  '  J  Add,  (on  that 

was  assumption,) 
that  the  se- 
veral mortgagees  ranked  in  priority  according  to  their  respective  dates. 
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I860.       wafl  given  to  the  trustees  of  this  deed  until  March,  I860, 
when  notice  was  served  on  the  other  trustees. 


WlLLM 

Grebnhill.  By  a  second  mortgage,  dated  the  5th  of  August,  1837, 
(No.  2.)  and  made  between  Charles  Sayer  and  Anna  Maria  his 
wife  of  the  one  part,  and  James  Templer  of  the  other 
part,  the  one-sixth  share  of  Anna  Maria  Sayer  was 
assigned  by  way  of  mortgage  to  James  Templer,  to 
secure  to  James  Templer  certain  moneys  therein 
mentioned, 

4 

Templer,  the  mortgagee,  was  partner  in  the  firm  of 
Templer  and  Shearman,  the  solicitors  of  the  trustees, 
the  mortgage  was  prepared  in  their  office,  but  there  was 
no  proof  before  the  Chief  Clerk  of  any  notice  having 
been  given  either  to  Sayer  or  the  other  trustees. 

By  a  third  indenture,  dated  the  10th  of  November, 
1841,  and  made  between  Charles  Sayer,  and  Anna 
Maria  his  wife  of  the  one  part,  and  William  Sewell  and 
Edmund  Nash  of  the  other  part,  the  one-sixth  share  of 
Anna  Maria  Sayer  was  assigned  by  Charles  Sayer  and 
Anna  his  wife,  by  way  of  mortgage,  to  William  Sewell 
and  Edmund  Nash  to  secure  certain  moneys. 

Notice  of  the  third  mortgage  of  the  30th  of  November, 
1841,  was  given  to  the  three  other  trustees  in  November, 
1841,  as  to  one,  and  in  March,  1842,  as  to  the  two 
others. 

The  Chief  Clerk  found  the  priorities  of  the  three 
mortgagees  according  to  their  dates,  viz. : — 1.  Boulcott; 
2.  Templer  ;  3.  Sewell.  Both  Templer  and  Sewell  ap- 
plied respectively  to  vary  certificate  by  placing  their 
respective  securities  first  in  priority. 

Mr.  Lloyd,  in  support  of  Templer9 s  summons,  con- 
tended that  his  security  had  priority  over  the  first 

Mr. 
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Mr.  JBagshawe,  who  appeared  in  support  of  BouU       1860. 

cot (*  mortgage,  was  stopped  by  the  Court  ^T"^"Jf 

Willbs 

Gebbmhili*. 

The  Master  of  the  Rolls.  (No.  2.) 

I  think  Boulcott's  mortgage  entitled  to  priority.  The 
rule  I  take  to  be,  that  where  notice  is  bond  fide  given 
to  one  of  a  certain  number  of  trustees,  that  is  notice 
given  to  them  all.  It  is  the  duty  of  that  trustee  to 
communicate  the  information  so  received  to  the  other 
trustees,  like  everything  relating  to  the  trust,  and  it 
is  assumed  that  he  has  acted  accordingly.  I  admit  that 
if  a  trustee  has  committed  a  fraud,  it  is  probable  that 
he  will  conceal  it  from  his  co-trustees,  in  accordance 
with  the  case  of  Kennedy  v.  Green  (a)  before  Lord 
Brougham,  which  is  so  constantly  cited  on  these  ques- 
tions of  notice.  But  there  is  no  fraud  at  all  here.  If 
I  hold  that  the  notice  was  not  communicated  by  the 
trustee  who  received  it  to  the  other  trustees,  I  must  im- 
pute to  him  the  desire  to  commit  a  fraud,  because  it 
would  be  a  fraud  on  his  part  to  raise  money,  upon  the 
suppression  of  the  fact  that  money  had  already  been 
raised  upon  the  security  of  the  same  share.  But  there 
is  no  rule  more  sacred  in  this  Court,  than  that  you  do 
not  impute  fraud  to  a  person  lightly  or  without  just 
ground  for  doing  so.  Here  I  must,  (in  order  to  post- 
pone the  first  mortgage,)  not  only  assume  that  the 
trustee  did  not  perform  his  duty,  but  that  he  neglected 
it  for  the  purpose  of  committing  a  fraud.  I  am  of 
opinion  that  I  cannot  do  so,  and  that  his  admission  of 
the  receipt  of  notice  of  this  deed,  as  one  of  the  trustees, 
was  a  sufficient  notice  to  bind  the  whole  body. 


Mr.  Shapter  and  Mr.  Fischer,  for  Sewell,  the  third 

mortgagee, 

(a)  3  M .  $  K.  699. 
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mortgagee,  then  insisted  tbat  his  mortgage  of  1841  had 
priority  over  the  two  of  1837,  in  consequence  of  the 
priority  of  the  notice  given  to  the  other  trustees.  They 
Greenhill.  argued  that  the  notice  which  Mr.  Sayer  had  as  party 
(No.  2.)  to  the  prior  deeds  was  wholly  insufficient,  he  being  an 
interested  party,  and  that  it  was  an  act  of  negligence 
not  to  give  notice  to  the  other  trustees.  They  cited 
Brown  v.  Savage  (a)  ;  Smith  v.  Smith  (b) ;  Ex  parte 
Boulton  (c). 

Mr.  Bagshawe  and  Mr.  G.  L.  Russell,  in  support  of 
the  priority  of  Mr.  Boukotfs  mortgage,  were  stopped. 

The  Master  of  the  Rolls. 

Formal  notice  of  the  deed  of  the  14th  of  April,  1837, 
was  given  to  Mr.  Sayer,  as  one  of  the  trustees,  accom- 
panied by  a  copy  of  the  deed,  which  he  received  as 
one  of  the  trustees,  and  in  that  character  he  admits  the 
receipt  of  that  notice.  Now  if  notice  to  one  of  several 
trustees  is  sufficient,  I  do  not  know  what  more  the 
assignee  of  a  reversionary  interest  can  be  required  to 
do :  any  one  of  the  trustees  to  whom  he  gives  formal 
notice  may  have  some  motive  for  concealing  the  notice 
of  the  deed  from  his  co-trustees,  or  from  strangers 
making  inquiries  as  to  existing  incumbrances.  But 
that  would  not  be  sufficient  to  invalidate  the  notice 
to  the  single  trustee.  It  is  to  be  observed  that  the 
notice  given  by  the  person  who  advances  his  money 
is  his  security,  and  when  he  has  given  such  notice  as 
he  can  give  to  the  trustees,  he  thereupon  obtains  his 
priority.  I  think  there  is  a  distinction  to  be  drawn 
between  the  case  where  notice  is  given,  though  to  a 
trustee  interested  in  concealing  it,  and  the  case  where 

the 

(a)  4  Drewry,  635.  (c)  1  De  Get  if  Janes,  178. 

(b)  2  Cr.  $  Met.  231. 


•WlLLES 
V. 
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the  assignor  is  a  trustee,  and  therefore  when  he  executes  1860. 
the  deed  must  know  of  it,  for  it  may  be  said  by  the 
other  trustee,  I  am  not  bound  by  the  act  of  my  co- 
trustee, of  which  I  have  no  notice.  It  is  true  the  dis-  Grbemhill. 
tinction  is  a  fine  one,  but  in  that  case  the  assignee  has  *  °"  '' 
not  done  that  which,  in  the  ordinary  case,  it  is  his 
duty  to  do.  I  cannot  assume  that  a  trustee  having 
received  a  formal  notice  will  neglect  his  duty  and  with- 
hold all  knowledge  of  that  notice  from  his  co-trustees. 
I  think  therefore  that  with  respect  to  the  deed  of  the 
14th  of  April,  1837,  I  must  hold  the  notice  to  Mr. 
Sayer  to  be  good ;  but  with  respect  to  the  deed  of  the 
5th  of  August,  1837,  I  should  be  glad  to  hear  what  the 
counsel  for  Mr.  Templer  has  to  say  upon  that  subject, 
because  that  seems  to  be  exactly  the  case  of  Brown  v. 
Savage,  as  no  notice  of  the  deed  of  the  5th  of  August, 
1837,  was  given  to  Sayer,  or  to  any  other  trustee,  until 
subsequently  to  the  notice  of  the  deed  of  the  10th  of 
November,  1841. 


Mr.  Prendergast  then  argued  that  the  second  mort- 
gage to  Templer  had  priority  over  the  third  to  Sewell, 
for  that  the  notice  of  it,  acquired  by  Mr.  Sayer,  the 
trustee,  as  one  of  the  parties  to  it,  was  sufficient,  and 
that  it  must  be  assumed  that  he  did  his  duty  by  com- 
municating that  notice  to  his  co-trustees,  and  not  that 
he  committed  a  fraud  by  concealing  it. 

The  Master  of  the  Rolls. 

I  cannot  distinguish  the  case  of  Tempter's  mortgage 
from  Brown  v.  Savage.  There  does  appear  to  me  a 
considerable  distinction  between  the  two  cases  which 
have  been  mentioned.  When  a  trustee  receives  a  formal 
notice  with  a  copy  of  the  deed,  the  ordinary  duty  of  the 
trustee  is  to  deliver  that  document  to  the  solicitor  of 

the 
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1860. 
Willis  % 

9. 
GftBEHHILL. 

(NO.  3.) 


the  trustees,  who  would  communicate  it  to  all  the 
trustees.  But  if  the  trustee  receives  no  such  notice, 
though  he  has  incumbered  his  own  share,  it  is  a  sort  of 
voluntary  act  on  his  part  to  communicate  the  know- 
ledge of  the  fact  that  he  has  assigned  his  share  to 
the  other  trustees.  If  Mr.  Sayer,  as  was  his  duty, 
sent  a  copy  of  the  deed  which  was  served  on  him  and 
which-  he  acknowledged  to  have  received  to  the  soli- 
citor of  the  trustees,  no  one  can  doubt  that  this  would 
have  been  sufficient  notice  to  all  of  them.  I  do  not 
place  much  reliance  on  the  fact  that  the  solicitor  of  the 
trustees  prepared  the  deed,  because  there  is  no  question 
here  about  constructive  notice.  It  is  a  case  in  which  a 
solicitor  may  be  employed  for  a  great  number  of 
different  persons,  but  the  feet  of  his  preparing  a  deed 
in  one  character  for  the  particular  person  who  happens 
to  be  a  trustee  does  not  necessarily  lead  to  the  inference 
that  he  gave  notice  of  it  to  all  the  other  trustees ;  this 
must  depend  upon  the  circumstances  of  each  case.  I 
think  I  must  follow  the  case  of  JBroum  v.  Savage,  with 
respect  to  the  deed  of  the  5th  of  August,  1837,  but  in 
respect  to  the  deed  of  the  14th  of  April,  I  cannot,  in 
the  absence  of  any  evidence,  impute  to  Mr.  Sayer,  that 
he  so  far  neglected  his  duty  as  not  to  communicate 
that  notice  to  the  agent  of  the  trustees.  I  think  I 
should  be  weakening  the  cases  and  introducing  useless 
distinctions  with  respect  to  these  questions  of  notice, 
which  are  already  difficult  enough,  if  I  were  to  carry 
the  case  of  Brown  v.  Savage  to  the  extent  to  which  it 
is  pressed  on  me  by  Mr.  Fischer. 


I  must  therefore  hold,  that  Mr.  SewelTs  mortgage 
has  priority  over  the  deed  of  the  5th  August,  1837,  but 
not  over  the  deed  of  the  14th  of  April,  1837. 


Subsequently, 
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Subsequently,  an  affidavit  filed  the  13th  December, 
was  produced  of  Mr.  Shearman,  the  partner  of  Mr. 
Templer  in  the  firm  of  Tempter  and  Shearman,  the  soli- 
citors of  the  trustees,  which  stated  that  a  copy  of  the 
deed  of  the  5th  of  August,  1837,  with  notice  thereon 
indorsed,  signed  by  Mr.  Templer,  was  in  August,  1837, 
served  on  him,  Shearman,  and  was  placed  by  him  in 
the  box  belonging  to  the  trustees,  in  which  their  solicitors 
were  in  the  habit  of  keeping  their  papers,  and  which 
box  was  kept  in  their  office.  Mr.  Shearman  in  his  affi- 
davit deposed  as  follows: — "In  the  year  1837, 1  was 
in  constant  communication  with  the  trustees  of  William 
Greenhill,  and  in  the  course  of  business,  I  was  in  the 
habit  of  informing  them  of  all  notices  served  on  me 
affecting  his  estate,  of  which  there  were  many,  as 
also  of  all  transactions  concerning  the  estate,  and  to 
the  best  of  my  knowledge,  information,  and  belief,  I 
informed  them  of  the  notice  served  by  the  said  James 
Templer"  The  copy  and  notice  were  also  produced 
from  the  box. 


1860. 


The  Master  of  the  Rolls,  upon  the  additional  evi- 
dence, declined  to  make  any  order  on  the  application 
of  Sewell,  so  that  the  priorities  ultimately  remained  as 
found  by  the  Chief  Clerk  (a). 

(a)  Reg.  Lib.  I860,  B„  fol.  2485. 


Note.— Sewell  appealed  to  the  Lord  Chancellor,  and  insisted  that 
he  ought  to  have  been  found  next  incumbrancer  after  Templer,  but 
before  Boulcott.  Lord  Wettbury,  Lord  Chancellor,  however,  on  the 
14th  of  November,  1861,  dismissed  the  appeal,  holding  that  the 
notice  to  Mr.  Sayers  of  Boulcott's  mortgage  was  sufficient. 
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Feb.  22,  26. 

Gift  by  a  client 
to  a  solicitor 
while  that  rela- 
tion subsisted 
between  them 
declared  invalid 
at  the  instance 
of  the  residuary 
legatees  of  the 
donor;  but 
legacies  to  the 
solicitor,  his 
wife  and 
children,  sup- 
ported.   The 
principles 
which  govern 
such  ci 
statedf. 


WALKER  v.  SMITH. 

npHE  testatrix,  Miss  Walker,  made  her  will  on  the 
A  22nd  day  of  June,  1857,  which  had  been  prepared 
by  her  solicitor,  Mr.  Smith,  and  by  which  she  gave 
legacies  of  500/.  each  to  Mr.  Smith,  his  wife  and  their 
son  and  daughter,  and  the  residue  to  the  Plaintiffs,  her 
sisters.  She  appointed  Mr.  Smith  her  sole  executor. 
The  will  was  attested  by  Mr.  Smith's  two  clerks.  Shortly 
afterwards,  the  testatrix  (as  was  alleged)  made  a  volun- 
tary gift  to  Mr.  Smith,  her  solicitor,  of  500/.  East  India 
Stock,  which  was  transferred  into  his  name  on  the  18th 
of  September,  1857,  under  a  power  of  attorney  to  a  Mr. 
Eyhyns,  executed  by  her  two  days  previous. 

On  the  28th  of  September,  1857,  the  testatrix  gave 
Mr.  Smith  a  power  of  attorney  to  receive  the  dividends 
on  her  New  Three  per  Cents.,  which  he  received.  She 
also  gave  him  written  directions  how  this  sum  was  to 
be  applied,  which,  after  certain  payments,  directed  him 
to  invest  the  rest  for  his  children.    (See  post,  p.  399.) 


The  testatrix  died  on  the  29th  of  October,  1857,  and 
Mr.  Smith  proved  her  will. 

These  transactions  were  kept  secret,  and  no  other  in- 
dependent solicitor  was  employed  in  them. 

After  the  testatrix's  death,  her  sisters,  the  residuary 
legatees,  instituted  this  suit  against  Mr.  Smith,  his 
wife  and  children,  impeaching  the  validity  of  all  these 
gifts  to  Mr.  Smith  and  his  family,  and  alleging  that  the 
gifts  of  the  East  India  Stock  and  of  the  sum  of  104/.  and 
the  several  bequests  were  made  while  the  relation  of 

solicitor 


Waller 


CASES  IN  CHANCERY.  395 

solicitor  and  client  was  existing,  and  whilst  the  testatrix        1861. 
was  acting  under  the  influence  and  control  of  her  so- 
licitor, and  not  while  acting  by  her  own  free  will  and 
choice.  Suna. 

The  bill  prayed  a  declaration  that  the  gifts  and  be- 
quests had  been  improperly  obtained  by  Mr.  Smith,  and 
were  void,  and  for  consequential  directions. 

Mr.  22.  Palmer  and  Mr.  Frederick  C.  J.  Millar,  for 
the  Plaintiff,  cited  Cooke  v.  Lamotte{a)\  Wood  v. 
Dowries  (b);  Holman  v.  Loynes  (c) ;  Tomson  v.  Judge  (d). 

Mr.  Selwyn,  Mr.  Hardy,  and  Mr.  Philbrich,  for  the 
Defendants,  cited  Hunter  v.  Atkins  (e);  Walmesley  v. 
Booth  (J)  i  Hindsonv.  Weatherill  (g). 


The  Master  of  the  Rolls. 

This  is  the  case  of  a  character  which  has  very  often  Feb.  26. 
come  before  the  Court  of  late  years.  In  my  opinion, 
the  principles  applicable  to  it  have  been  clearly  as- 
certained and  expressed,  and  according  to  those  prin- 
ciples, I  am  of  opinion  that  this  gift  of  500/.  East  India 
Stock  cannot  stand. 

There  are  always  two  points  to  be  considered  in 
these  cases.     First,  whether  the  donor  really  made  the 
gift;    and,   secondly,   whether    the    influence   of  the 
donee  or  recipient  of  the  bounty  was  improperly  exer- 
cised 

(a)  15  Beavan,  234.  (f)  2  Atk.  25,  27  ;  Barnardu- 

(6)  18  Vary,  126.  ton,  C.  C.478. 

(c)  4  De  Gtj,  Af.  $  G.  270.  (g)  1  Smale  $   Giff.  604 ;  5 

(<*)  3  Drewry,  306.  De  Get,  M.  £  G.  301. 

(e)  3  Myl.$K.\\3. 
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cised  on  the  donor  to  induce  the  donor  to  make  the 
gift  in  question.  The  burthen  of  proof  of  the  first 
always  lies  upon  the  recipient  of  the  bounty,  to  shew 
that  the  gift  was  intended  to  be  given,  and  I  fully  con- 
cur in  the  argument  and  observation,  that  a  solicitor 
does  not  stand  in  any  different  situation  from  any  other 
person,  and  that  there  is  nothing  ipso  facto  in  the  rela- 
tion of  solicitor  and  client  which  makes  it  impossible 
for  a  solicitor  to  receive  a  gift  from  his  client.  But 
when  the  gift  has  been  fully  established,  the  question 
then  arises,  whether  undue  influence  has  been  exercised ; 
and  then  the  fact  of  the  relation  of  solicitor  and  client 
is  an  ingredient  in  estimating  the  extent  of  the  actual 
or  probable  influence  exercised  over  the  donor.  Now, 
if  the  point  here  were  the  extent  of  influence  exercised 
by  the  recipient  of  the  bounty  over  the  donor,  I  should 
be  of  opinion  that  there  was  none ;  though  the  relation 
of  solicitor  and  client  existed,  I  do  not  see  in  the  evidence 
anything  more  than  a  strong  regard,  friendship  and 
esteem  for  the  recipient  of  the  bounty.  But,  in  my 
opinion,  Mr.  Smithh&a  not  fulfilled  the  obligation  which 
lies  on  him,  of  shewing  that  the  gift  was  really  bond 
fide  made  to  him.  I  am  of  opinion  that,  in  all  these 
cases,  you  must  not  take  into  account  the  evidence  of 
the  recipient  himself;  the  gift  must  be  established  by 
separate  and  independent  evidence,  and  if  there  were 
separate  and  independent  evidence  here,  I  should  up- 
hold the  gift.  As  to  the  case  of  Hindson  v.  Weather- 
ill  (a)  I  must  say,  that,  in  my  opinion,  gifts  of  legacies 
do  not  stand  on  a  different  principle  from  gifts  inter 
vivos.  But  the  reason  why  I  stopped  Mr.  Seitoyn  on 
the  question  of.  the  gift  of  the  legacies  is  this : — that  in 
all  cases  of  legacies  where  the  testator  or  testatrix  has 
the   will  clearly  read  over  and  explained,  and  gives 

directions 


(a)  1  Sm.  $  Giff.  604  ;  5  De  Gex,  A#.$  G.  301. 
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directions  to  prepare  it,  and  has  it  executed  in  the  pre-  1861. 
sence  of  two  witnesses,  you  have  the  best  and  most  v^>^> 
conclusive  evidence  that  the  testator  intended  the  Wa"e* 
bounty  to  the  legatee.  And  then  arises  the  next  question,  Smith. 
whether  the  influence  exercised  by  the  legatee  is  such, 
that  the  testatrix  cannot  fairly  be  considered  to  have 
been  a  free  agent,  but  was  under  the  undue  influence  of 
the  person  who  induced  her  to  make  that  legacy ;  and 
therefore  it  was,  that  in  my  opinion,  in  the  case  of 
Hindson  v.  Wcatherill(a)  the  Lords  Justices  came,  if  I 
may  respectfully  say  so,  to  a  very  right  conclusion  in 
holding  that  the  gift  of  1,000Z.  to  the  solicitor  to  whom 
and  from  whose  exertions  the  testator  owed  all  his 
fortune,  was  a  fit  and  proper  gift  to  be  upheld  ;  for,  in 
that  case,  not  merely  was  there  the  will  to  shew  the 
intention,  but  a  friend  of  the  testator  had  been  called  in, 
who  had  been  informed  by  the  testator  that  the  gift  was 
one  which  he  really  intended  to  make.  In  that  case, 
there  might  have  been  some  question  about  influence, 
because  there  were  peculiar  reasons  why  the  solicitor 
might  have  exercised  influence  over  his  client ;  but  this 
was  met  by  the  deliberate  statement  of  the  testator  to 
a  third  person,  an  independent  witness,  who  had  no 
interest  in  the  matter. 

In  this  case,  I  do  not  find  any  species  of  undue  influence. 
On  the  contrary,  on.  reading  through  the  evidence,  there 
is  nothing  in  the  relation  between  the  testatrix  and  Mr. 
Smith  that  could  in  any  respect  call  for  any  obser- 
vation or  blame.  He  does  not  seem  to  have  taken 
advantage  of  the  great  regard  which  this  lady  had 
for  him ;  the  benefits  given  by  her  seem  to  have  pro- 
ceeded from  her  free  bounty  towards  him.     I  therefore 

consider 

(a)  5  De  G.,  M.  £  G.  301 . 
VOL.  XXIX — 111.  D  D 
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1861.  consider  the  will  and  the  instructions  for  the  will 
(which  appear  in  her  handwriting)  clear  and  distinct 
evidence  that  she  intended  to  give  those  gifts  to  Mr. 

Smith.  Smith,  and  I  am  also  of  opinion  that  there  is  not  in  the 
evidence  any  proof  of  her  being  unduly  influenced 
when  she  made  this  bequest  to  him. 

But  the  gift  of  500/.  East  India  Stock  stands  on  a 
totally  different  footing.  Undoubtedly,  if  she  had  called 
in  a  third  person  who  had  no  interest  in  the  matter,  and 
said,  "  I  have  deliberately  given  this  500/.  to  Mr.  Smith, 
for  the  benefit  of  himself  and  his  children  or  for  his 
own  benefit  exclusively,"  then  I  should  have  upheld  the 
gift.  But  I  look  in  vain  for  any  such  thing  in  this  case. 
I  will  go  through  the  whole  of  the  evidence ;  but,  as  I 
have  stated,  I  am  compelled  to  throw  out  of  considera- 
tion the  evidence  of  Mr.  Smith  himself.  Unfortunately, 
the  whole  matter  was  kept  secret,  and  the  evidence 
shews  that  she  wished  it  to  be  concealed.  Unfortu- 
nately, the  effect  of  this  is  to  destroy  that  which  alone 
could  support  the  gift,  viz.  evidence  that  the  gift  was 
really  made. 

The  evidence  that  the  transfer  was  made,  and  that 
she  knew  it,  is,  I  think,  complete.  In  the  first  place, 
there  is  the  power  of  attorney  to  transfer  this  stock, 
which  is  executed  by  her,  and  it  must  be  presumed  that 
she  understood  what  she  was  executing.  In  the  next 
place,  in  her  book  of  dividends,  and  referring  to  the 
East  India  Stock,  she  writes  in  pencil,  in  two  places 
on  two  opposite  sheets,  "disposed  of,"  or  "otherwise 
disposed  of." 

There  is  another  paper  (No.  6)  which  she  wrote  about 
the  same  time.     Mr.  Smith  had  received  287/.  for  her 

half- 
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half-yearly  dividends,  upon  her  New  Three  per  Cents.,  1861. 
and  by  this  memorandum  she  gives  him  directions  how 
to  apply  it.  She  says,  "  100/.  for  Helda  Cox;  100/. 
for  Mary  Anne  Cox  ;  pay  yourself  for  power  of  attor- 
ney, also  for  transfer  of  India ;  pay  Mrs.  Smith  for 
'  Soger's  Nectar/  and  the  remainder  invest  for  your 
children/'  I  have  no  doubt  this  means,  pay  for  the 
transfer  of  the  India  Stock,  which  took  place  about 
that  time,  and  I  am  clear  that  this  is  an  expression  of 
her  intention,  that  the  children  should  take  the  bene- 
ficial interest  in  that  small  sum  which  would  remain  of 
the  287/.,  and  on  that  point  I  stopped  the  defence.  But 
there  is  nothing  in  either  of  these  memoranda  to  shew 
that  the  beneficial  interest  in  the  East  India  Stock  was 
to  belong  to  Mr.  Smith.  A  transfer  of  it  was  made,  and 
she  was  to  pay  for  the  transfer ;  and,  though  she  directs 
how  the  287/.  was  to  be  disposed  of,  yet  she  says  not 
one  word  as  to  the  disposal  of  the  East  India  Stock ; 
with  respect  to  that  she  is  silent. 

I  am  of  opinion  that  it  is  consistent  with  this  case 
that  the  500/.  might  have  been  transferred  to  Mr. 
Smith  for  a  particular  purpose,  expressed  verbally  by 
her  to  him,  and  not  put  in  writing,  but  which  no  person 
knew  except  themselves.  It  is  to  be  observed,  that  the 
strict  burthen  of  proof  lies  on  the  recipient  of  the 
bounty.  He  must  prove  every  point  of  the  case,  not 
only  the  transfer,  but  that  the  transfer  was  meant  to  be 
made  to  him  beneficially.  He  stood  towards  her  in  the 
relation  of  a  legal  adviser,  in  which  he  might  well  be 
trusted  with  the  disposal  of  the  fund  in  a  particular 
manner,  as  he  was  in  the  case  of  the  dividends.  He 
fails  in  the  proof  that  it  was  given  to  him  beneficially. 

The  only  other  evidence  on  the  subject  is  that  of 
Mrs.  Smith,     In  her  affiidavit  she  says  nothing,  and  it 

d  d  2  is 
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is  only  in  the  cross-examination  that  anything  is  brought 
out  that  is  favourable  to  the  Defendant,  but  I  think 
that  all  that  she  states  was  said  to  her  by  the  testatrix 
might  refer  just  as  well  to  what  was  given  by  the  will, 
and  there  is  nothing  (even  if  the  evidence  of  the  wife 
could  support  the  case  of  her  husband)  like  a  clear  de- 
claration on  the  part  of  the  testatrix,  "  I  give  the  600/. 
East  India  Stock  to  your  husband,  for  himself;"  and 
short  of  that  nothing  could  support  this  case- 


There  are  circumstances  in  this  matter  which  make 
me,  to  some  extent,  regret  the  conclusion  to  which  I 
have  come ;  but  I  am  satisfied  that  it  is  of  the  greatest 
importance  to  uphold  strictly  the  rule  of  this  Court, 
that  in  all  cases  of  gifts  inter  vivos,  particularly  with 
persons  in  articulo  mortis,  evidence  should  be  preserved 
of  the  transaction  independent  of  that  of  the  donee. 
The  result  is,  that  there  must  be  a  declaration  that  the 
East  India  Stock  passed  by  the  will  of  the  testatrix 
and  formed  part  of  the  residue ;  but  the  whole  of  the 
rest  of  the  bill  will  be  dismissed. 


I  feel  it  difficult  to  divide  the  costs ;  the  bill  succeeds 
on  one  point  but  fails  on  the  other.  I  think,  there- 
fore, that  there  ought  to  be  no  costs  on  either  side. 
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In  re  BROWN.  March  H. 

npHIS  was  an  application  that  a  special  case  might  The  5lst  sect. 

be  set  down,  omitting  in  it  the  name  of  an  adult  Vict.  c.  86, 
child  interested  in  the  question,  but  who  was  out  of  the  ,held  ftPRlicable 

^  '  to  special  cases. 

jurisdiction.  A.  B.,  who 

was  out  of  the 
jurisdiction, 

It  was  stated  that  a  class  of  children  were  interested  was  interested 
in  the  question,  and  that  their  interests  were  identical ;  arising  on  a 
and  it  was  proposed  that  all  the  members  of  the  class  fJP*c    1^se# 
should  be  made  parties,  except  the  one  out  of  the  juris-  other  parties 
diction.    The  difficulty  arose  on  the  statutes.  teresUdwit^al 

with  that  of 

By  the  13  &  14  Vict.  c.  35,  s.  7,  special  cases  are  to  be  £•  *•> th® 
intituled  as  a  cause  between  some  or  one  of  the  parties  rized  the  omis- 
interested  as  Plaintiffs,  and  "the  others  of  them  as  nameinthe  ' 
Defendants  or  Defendant."  special  cose. 

By  the  15  &  16  Vict.  c.  86,  s,  51,  the  Court  may  ad- 
judicate on  questions,  notwithstanding  they  may  be  some 
only  of  the  parties  interested,  and  without  making  the 
other  parties  interested  in  the  property  "  parties  to  the 
suit:9 

The  difficulty  was,  whether  the  Court  could  adjudi- 
cate on  a  special  case  without  having  all  the  parties 
interested  before  it. 

Mr.  Fry,  in  support  of  the  application,  argued  that 
the  51st  section  of  the  latter  act  applied  to  special  cases. 
That  such  appeared  to  have  been  the  view  taken  by  the 
Court  in  Swallow  v.  Binns  (a),  in  which  it  had  been 

held, 

(a)  9  Hare,  slvii. 
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In  re 
Brown* 


held,  that  the  44th  section  of  the  latter  act  applied  to 
special  cases. 

So  in  Wilson  v.  Whateley(a)9  a  special  case  was  held  to 
be  within  the  15  &  16  Vict,  c.  86,  s.  52,  so  that  it  might 
be  revived.  He  distinguished  this  case  from  Entwistle 
v.  Cannon  (6),  where  there  was  no  difficulty  in  making 
all  the  persons  interested  parties,  but  here  the  absence 
of  one  rendered  that  course  impossible. 

The  Master  of  the  Rolls. 

As  you  make  the  application  on  behalf  of  all  parties, 
except  the  one  absent,  I  think  I  may  dispense  with 
his  presence. 


March  16. 

Bequest  of  re- 
sidue to  four 
sons  equally, 
but  the  capital 
not  to  be 
divided  until 
they  should 
all  become 
settled  in  life. 
The  interest 
of  their  por- 
tions alone  to 
be  paid  after 
they  were  all 
provided  for, 
until  they  se- 
verally became 
thirty  years 
old,  when  the 
capital  to  be 
placed  at  their 
disposal : 
Held,  that  the 
sons  were  en- 
titled to  pay- 
ment of  the 
capital  on  at- 
taining twenty- 
one. 


In  re  JACOB'S  WILL. 

rpHIS  was  a  petition  under  the  22  &  23  Vict.  c.  35, 
-*"      s.  30,  and  the  23  &  24  Vict.  c.  38,  s.  9,  for  the 
opinion  of  the  Court,  under  these  circumstauces : — 

Lieut.-Colonel  Jacob,  by  his  will,  dated  in  October, 
1853,  expressed  himself  as  follows  : — 

"  I  bequeath  the  property  I  may  die  possessed  of  or 
may  inherit  to  my  surviving  children  or  their  heirs,  in 
equal  proportions,  but  the  capital  not  to  be  divided  until 
all  of  my  children  may  have  become  settled  in  life,  unless 
a  further  sum,  in  addition  to  the  amount  obtained  from 
the  Military  Fund  (viz.  225/.),  should  be  required  for  the 
equipment  of  any  of  them  in  life  or  in  professions,  in 
which  case  I  authorize  my  executors  to  appropriate  so 
much  capital  as  may  be  required  for  such  son's  equip- 
ment in  life  or  in  a  profession,  not  exceeding  the  amount 
that  would  ultimately  fall  to  such  son's  share  on  an 

equal 


(a)  9  W.  R.  52. 


(6)  4  W.  R.  450. 
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equal  division  of  my  property  as  left  at  my  death.     It        1861. 
is  my  intention  that  such  son  or  sons  as  may  have  been       v^^-/ 
provided  with  a  profession  or  with  adequate  means  of  Jacob'sWill. 
support  at  my  decease  should  forego  all  benefit  from  the 
capital,  and  also  from  the  interest  of  my  property,  whilst 
any  son  or  sons  remain  to  be  educated  and  provided 
for,"  &c.  &c. 

"  It  is  my  desire  that  the  portion  of  my  property  that, 
on  an  equal  division,  may  become  due  to  my  children, 
be  kept  in  trust  for  their  benefit,  in  the  names  of  my 
executors,  and  the  interest  on  the  same  alone  be  paid  to 
each  son,  after  all  my  sons  may  have  become  provided 
for  in  life  by  a  profession,  until  they  severally  become 
thirty  years  old,  when  the  capital  may  be  placed  at  their 
own  disposal  respectively." 

The  testator  died  in  June,  1864.  He  left  four  sons, 
his  only  children,  him  surviving,  all  then  infants,  namely, 
John,  who  was  born  on  the  12th  day  of  June,  1836; 
William,  who  was  born  on  the  14th  day  of  December, 
1837;  Samuel  Swinton,  who  was  born  on  the  14th  day 
of  January,  1840;  and  Edwin  Le  Grand,  who  was  born 
on  the  14th  day  of  March,  1863. 

The  eldest  three  sons  had  been  provided  for  by  cadet- 
ships,  and  the  fourth  had  an  annual  income  of  110/.  and 
a  pension  of  46/.  until  he  attained  eighteen,  which  was 
sufficient  for  his  maintenance  and  education,  and  he  was 
entitled  to  one-fourth  share  of  the  residuary  estate. 

The  executors  presented  a  petition  for  the  advice  and 
direction  of  the  Court  upon  the  following  point  relative 
to  the  future  management  and  administration  of  the 
testator's  estate,  namely  : — 

Whether,    according   to    the    true    construction  of 

the 
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1861.        the  testator's  will,  his  three  sons  John  Jacob f  William 
Jacob  and  Sawtuel  Swinion  Jacob,  having  each  attained 


In  re 

Jacobs  Will.  ^e  Bg6  of  twenty-one  years,  were  now  entitled  to  vested 


interests  in  and  to  receive  and  be  paid  their  respective 
shares  of  the  said  testator's  estate ;  and  if  entitled  to 
vested  interests  in,  but  not  now  entitled  to  receive  and 
be  paid  their  said  respective  shares,  then,  at  what  age 
or  period  they  would  respectively  become  entitled  to 
receive  and  be  paid  their  said  shares  ? 

Mr.  Beaks  in  support  of  the  application. 


The  Master  of  tie  Rolls. 

According  to  the  decision  in  Sanders  v.  Vautier  (a\ 
my  opinion  is,  that  the  sons  who  have  attained  twenty- 
one  are  entitled  to  payment  of  their  shares. 

(«)  Crmig  4  PA.  240. 
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1861. 


a 


SHADBOLT  t;.  VANDERPLANK. 

March  19. 

T>Y  indenture  of  the  1st  of  July,  1825,  John  Vander-  Interest  and 
"^    plank  conveyed  property  in  trust  to  raise  200/.  ^y^bi^by 
and  interest  at  5/.  per  cent,  for  bis  sister  Maria  Vander-  brother  to  a 

j     ,  sister  pre- 

planH.  sumed,  after  a 

long  interval, 

In  1840,  John  Vanderplank  devised  the  estate  to  his  ^^£3  ^ 
brother  Samuel  in  fee,  in  trust  to  raise  and  pay  Maria  having  lived 

with  and  been 

Vanderplank  950/.  "  owing  (as  he  said)  by  him  "  to  her,  maintained 
and  a  life  annuity  of  50/.  ™*  clothed 

by  her  brother. 
A  sum  of 

In  1845,  John  Vanderplank  died,  and  his  sister  Maria  JJJ^  a 

survived,  but  she  died  in  1849.  brother's  es- 

tate in  favor 
of  bis  sister. 

Maria  Vanderplank  lived  with  and  was  maintained  By  ni8.wi!1», 
and  clothed  by  her  two  brothers  successively  during  the  estate  in  trust 
whole  of  the  period,  and  down  to  her  death.    Some  *°  *?***  ?50'# 

r  for  bis  sister, 

accounts  were  kept  by  her,  but  there  was  no  direct  proof  owing  (as  he 
of  payment  of  the  annuity  or  interest.  Sf  Uoher  by" 

him:   Held, 

This  was  a  suit  for  the  administration  of  the  estate  was  thereby  ' 
of  Samuel  Vanderplank,  and  an  inquiry  having  been  «tisfied. 
directed  as  to  the  charges  or  incumbrances  affecting  the 
testator's  real  estate,  the  Chief  Clerk  certified  that  a 
claim  had  been  brought  in  on  the  part  of  Henry  Revell 
Reynolds  to  the  arrears  of  an  annuity  of  50/.  charged 
upon  the  testator's  real  estate  by  the  will  of  John  Van- 
derplank, payable  to  his  sister  Mafia  Vanderplank 
during  her  life,  and  amounting  down  to  the  13th  day  of 
January,  1849  (the  day  of  the  death  of  Maria  Vander- 
plank) to  the  sum  of  195/.  10$.,  but  which  claim  had  not 

been  allowed. 

That 
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That  a  claim  had  also  been  brought  in  on  the  part  of 
Henry  Revell  Reynolds  to  interest  on  the  sum  of  200/., 
charged  upon  the  testator's  real  estate  by  indenture  of 
release  dated  1st  of  July,  1825,  at  5/.  per  cent,  per 
annum  from  the  1st  day  of  July,  1825,  to  the  13th 
day  of  January,  1849,  and  amounting  to  the  sum  of 
233/.  Is.  10d.,  but  which  claim  had  not  been  allowed. 

The  question  whether  these  claims  ought  to  have  been 
allowed  was,  at  the  request  of  Henry  Revell  Reynolds, 
reserved  for  the  consideration  of  the  Court. 

The  question  whether  the  sum  of  200/.  was  now  a 
subsisting  charge  upon  the  testator's  real  estate,  in  ad- 
dition to  the  sum  of  950/.  mentioned  in  the  will  of  John 
Vanderplank,  was  also,  at  the  request  of  the  Plaintiffs, 
reserved  for  the  consideration  of  the  Court. 

Mr.  R.  Pa/merand  Mr.  Bowring,  and  Mr.  K.  Wigram 
in  the  same  interest,  argued  that  under  the  circumstances, 
the  presumption  was,  that  the  interest  on  the  200/.  and 
that  the  annuity  had  been  satisfied  ;  and  secondly,  that 
the  200/.  must  be  considered  as  part  of  the  950/.  men- 
tioned in  the  will  of  John  Vanderplank,  "as  owing  to" 
his  sister,  and  as  satisfied  by  the  bequest  of  that  sum ; 
Lloyd  v.  Carter  (a);  Hillary  v.  Waller  (6);  Carter  v. 
Anderson  (c). 


Mr.  Wichens  for  Mr.   Reynolds,  on   behalf  of  the 
crown,  contrd. 


The  Master  of  the  Rolls. 

I  must  treat  the  question  in  the  same  way  as  if  Maria 
were  here  herself  and  making  this  claim.    I  should  then 

consider 


(a)  2  Atk.  84. 
(6)  12  Faey,  239. 


(c)  3  Simon*,  370. 
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consider  thai  the  burthen  of  proof  was  upon  her,  and        1861. 
that  it  must  be  inferred  and  presumed  that  she  was  paid, 
and  that  all  accounts  of  income  had  been  regulated.     I 
am  therefore  of  opinion  that  all  that  the  crown  can  claim 
is  the  950/.,  with  interest  from  the  time  of  her  death. 


i 


MOSLEY  v.  WARD. 

March  23. 

N  1806,  some  real  estates,  of  which  Frances  Motley  The  produce 
and  her  sister  were  seised  as  tenants  in  common  in  of  an  entai,ed 

property  was 

tail  general  were  ordered  to  be  sold ;  they  were  sold  settled  on  the 
accordingly,  and  they  became  quasi  tenants  in  tail  of  the  afterwards^ 
purchase-money*  the  c°ildren. 

r  J  It  turned 

out,  that,  as  to 

Upon  the  marriage  of  Frances  Mosley  in  1807  with  part  of  the 
Sir  James  W.  S.  Gardiner,  the  produce  of  the  sales  was  ^  not  ^en 
with  the  approbation  of  the  Court  settled  on  Sir  James  barred :   Held, 
for  life,  with  remainder  to  Lady  Gardiner  for  life,  with  ;„  tail  (a  son  of 
remainder  to  the  children  as  they  or  the  survivor  should  ?*e  carriage), 

t  having  ac- 

appoint,  and  in  default,  amongst  the  children  equally,      cepted  bene- 
fits under  the 

Afterwards,  in  1812,  the  fund  in  Court  (39,731/.  19*.  SSSidf  to 
Id.  £3  per  Cents.)  was  disentailed  under  Lord  Eldon's  pye  effe<*  *° 

it  as  to  the 

act  (the  39  &  40  Geo.  3,  c.  56),  and  a  moiety  thereof  part  not  dis- 
paid  to  the  trustees  of  the  settlement.  entailed. 

It  happened  that  as  to  one  lot  of  the  hereditaments 
sold,  viz.  lot  6,  the  purchase-money  was  not  paid  into 
Court  until  1828,  and  the  entail,  as  to  this,  had  never 
been  barred. 

There  were  seven  children  of  the  marriage,  and  joint 
appointments  had   been   made  of  the  fund   amongst 

them, 
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1861.  them,  and  amongst  others  one  of  5,000Z.  to  Sir  John, 
who  was  now  tenant  in  tail,  his  father  Sir  James  W.  S. 
Gardiner  having  died  in  1861,  and  Lady  Gardiner  in 


MOSLEY 
V. 


Wa*d-        1855. 


This  was  a  petition  for  the  distribution  of  the  purchase 
money  of  lot  6,  in  accordance  with  the  settlement  and 
appointments,  and  the  question  raised  was,  whether 
Sir  John,  the  heir  in  tail,  was  bound  to  give  effect  to  the 
settlement  as  regarded  this  sum,  although  the  entail  had 
not  been  barred. 

Mr.  JR.  Palmer  and  Mr.  Haddan  in  support  of  the 
petition. 

Lady  Gardiner  confirmed  and  adopted  the  settlement 
of  this  fund,  which  it  was  competent  for  her  to  do,  as 
her  husband  Sir  James  was  bound  by  it ;  and  Sir  John 
himself  having  taken  the  benefit  of  it,  by  receiving  the 
amount  appointed  to  him,  is  therefore  bound  to  give 
effect  to  it,  although  the  entail  of  part  of  the  fund  has 
not  been  barred. 

They  cited  Ashton  v.  MiDougall(a) ;  Barrow  v. 
Barrow  (b) ;  Lewin  on  Trusts  (c) ;  3  #  4  Will.  4,  c.  74, 
*.71. 

Mr.  Osborne  contrd. 


The  Master  of  the  Rolls. 

I  think  it  is  quite  clear  that  he  is  bound. 

(a)  5  Beav.  56.  (c)  Page  623  (4tf  edit.) 

(6)  4  K.  f  J.  409. 
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1869. 


NOBLE  t\  STOW. 

July  19. 

rpHE  testator,  by  his  will,  bequeathed    specifically  Bequest  to  A., 
A      a  share  in  some  funded  property  to  his  daughter,  ^* thatif die 
Mary  Elizabeth  Boughton,  in  terms  which  gave  her  should  leave 
an  absolute  interest.     He  made  a  provision  for  his  wife,  De  jeft  ^ 
which  after  her  decease,  he  directed  should  be  trans-  t},em  •  "  *^ 

...  __  that  this  was  a 

ferred  into  the  names  of  her  three  children,  Thomas,  gift  to  the 
Alexander  and  Mary  Elizabeth  Boughton,  and  the  in-  ^ff^£^ 
terest  received  by  them  for  their  own  use  and  benefit,  her  in  joint 
He  proceeded  thus  : — "  I  likewise  desire,  if  my  daughter     ^^Jj  was 
Mary  Elizabeth  Boughton  should  die  unmarried,  then  bequeathed  to 
the  interest  of  such  my  property,  as  was  transferred  and  ^^  remain- 
vested  in  the  public  funds* in  her  name,  shall  go  to  my  ^er  toher 

.  .  .  surviving 

surviving  children,  in  equal  shares,  if  living,  and  if  not,  children.    In 

then  to  my  nearest  relations  in  equal  proportions  share  ^ochiW  was  a 
and  share  alike.     But  if  my  daughter  Mary  Elizabeth  party,  the  fund 
Boughton  should  marry  before  her  decease  and  leave  tentjy  onjered 
children,  then  my  property  which  was  transferred  into  t0  **  carried 
her  name  to  be  left  to  them,  and  I  also  desire  that  if  my  separate  ac- 
daughter  should  marry  then  she  to  receive  her  interest  eoa!lt  of  A*' 

°  J  and  was  after- 

herself."  wards  settled 

with  the  ap- 
probation of 

The  testator  died  in  1799.  the  Court,  and 

paid  out  to  the 
trustees  of  the 

In  1800,  a  bill  was  filed  by  Mary  Elizabeth  Boughton.  •etdemeat,  but 

.  /    i  no  declaration 

then  an  infant,  for  an  account  of  what  was  due  to  her  of  right  was 
under  the  will,  and  for  its  transfer  into  Court.  ™**i  Heif; 

'  that  the  matter 

might  be  set 

By  the  decree,  made  in  February,  1801,  the  share  of  piemental  bSr 
the  Plaintiff  was  ordered  to  be  carried  over  in  trust  to  of  the  children, 
an  account  entitled  "  The  Plaintiff  Mary  Elizabeth  ther  a  rehear- 
Boughtan  the  Infant's  Account,"  subject  to  the  further  ^^a  bHl 
order  of  the  Court.  of  review  was 

Shortly  necessary. 
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1859.  Shortly  after,  in  May,  1801,  Mary  Elizabeth  Bough- 

ton  married  James  Nolle,  and  in  1804,  a  settlement 
was  executed,  with  the  approbation  of  the  Court,  by 
which  the  principal  part  of  the  fund,  to  which  she  was 
or  would  become  entitled  under  the  will  of  her  father, 
was  settled  on  her  for  life,  with  remainder  to  Mr.  Noble 
for  life,  with  remainder  to  the  children  of  the  marriage 
as  Mr.  Noble  should  appoint,  and  in  default,  amongst 
them  equally.  The  funds  in  possession  were  ordered 
to  be  transferred  into  the  names  of  the  trustees  of  the 
settlement,  but  which  was  not  actually  done  until  1811. 

The  testator's  widow  died  in  1820,  and  by  order  of 
the  16th  of  April,  1821,  one-third  of  the  funds,  to 
which  the  widow  was  entitled  for  life,  was  directed  to 
be  transferred  to  the  trustees  of  the  daughter's  settle- 
ment. 

The  testator's  daughter,  Mary  Elizabeth  Noble,  died 
in  1853,  having  had  twelve  children,  eight  of  whom 
survived  her,  and  two  had  since  died.  Her  husband 
received  the  income  of  the  settled  property  (part  of 
which  had  been  invested  in  real  estate)  until  March, 
1858.  In  February,  1858,  he  executed  his  power  of 
appointment  over  the  property  in  favor  of  some  only 
of  his  children. 

The  bill  was  filed  in  1859  by  one  of  the  eight 
surviving  children  and  her  husband  against  the  trustee, 
and  against  Mr.  Noble  and  the  other  surviving  children. 
The  Plaintiffs  submitted,  that  according  to  the  true  con- 
struction of  the  will  of  the  testator  Alexander  Boughton, 
Mary  Elizabeth  Boughton,  in  the  events  which  had 
happened  (namely  of  her  having  married  and  left 
children  her  surviving)  had  and  took,  under  the  will,  a 
beneficial  interest  for  her  life  only  in  such  part  or  share 

of 


Noble 
v. 
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of  the  funds,  which,  under  the  decree  of  the  27th  day  of  1859. 
February,  1801,  had  been  transferred  to  the  credit  of  the 
said  cause  of  Boughton  v.  Bough  ton  "  The  Plaintiff 
Mary  Elizabeth  Boughton  the  Infant's  Account,"  and  Stow- 
also  took  a  beneficial  interest,  for  her  life,  only  in  one- 
third  part  of  the  property  bequeathed  to  her  mother  for 
life ;  and  that  subject  to  her  life  interest,  Mary  Eliza- 
beth Boughton  was,  in  equity,  a  trustee  of  her  share 
and  interest  for  her  children  whom  she  left  her  sur- 
viving; and  that,  on  the  death  of  Mary  Elizabeth  Noble, 
the  Plaintiff  Emily  Boughton  Noble,  as  one  of  her  eight 
surviving  children,  or  the  Plaintiff  Frederick  Noble  in 
right  of  his  said  wife,  became  absolutely  entitled  to 
one  equal  eighth  part  thereof;  and  that  the  aforesaid 
several  decrees  and  orders,  under  which  the  share  of 
Mary  Elizabeth  Noble  had  been  transferred  to  the 
trustees  of  the  settlement  of  March,  1804,  upon  the 
trusts  thereof,  were  respectively  erroneous,  so  far  as 
they  directed  such  transfers  respectively,  and  ought  to 
be  reviewed. 

The  bill  prayed,  "  that  so  far  as  necessary  or  proper, 
this  suit  might  be  taken  and  deemed  to  be  supplemental 
to  the  said  suits  of  Boughton  v.  Boughton  and  Noble  v. 
Boughton." 

For  a  declaration  of  right,  "  that  so  far  as  might  be 
necessary  or  proper  for  giving  to  the  Plaintiffs  the  relief 
thereby  prayed,  the  several  decrees  and  orders  and  all 
other  decrees,  orders  and  proceedings  in  the  causes  of 
Boughton  v.  Boughton  and  Noble  v.  Boughton  might 
be  reviewed  and  reversed,  and  the  indenture  of  settle- 
ment of  the  27th  day  of  March,  1804,  and  any  appoint- 
ments or  appointment  which  had  been  executed  under 
the  power  therein  contained  set  aside,  and  that  the 
Plaintiffs  might  be  put  in  the  same  situation,  in  every 

respect, 
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1859.  respect,  as  far  as  circumstances  would  now  permit,  as 
they  would  have  been  in  if  the  decrees,  orders,  pro- 
ceedings, settlement  and  appointments  bad  never  been 


Noble 
v. 


Stow.         made  or  had#» 


Mr.  R.  Palmer  and  Mr.  Pearson,  for  the  Plaintiffs, 
argued  that  there  was  a  good  precatory  trust  in  favor 
of  the  children ;  Knight  v.  Knight  (a). 

That  under  the  word  "  left,"  the  children  who  sur- 
vived their  mother  took  as  joint  tenants;  Mince  v. 
Bagster(b);  and  that  this  bill  was  right  in  form.  . 

Mr.  Lloyd  and  Mr.  Busk,  for  the  trustees. 

Mr.  Selwyn  and  Mr.  Joyce,  for  other  Defendants. 

Mr.  Southgate  for  James  Noble,  whose  interest  was 
vested  in  his  assignees. 

Mr.  Follett  and  Mr.  Bedwell,  for  the  children  who 
supported  the  appointment,  argued  that  the  absolute 
rights  of  Mrs.  Noble  had  been  finally  determined  by 
the  proceedings  in  the  cause,  and  by  the  carrying  over 
of  the  fund  to  her  account,  and  that  the  rights  of  the 
parties  could  only  be  varied  by  a  bill  of  review,  filed 
with  the  leave  of  the  Court  and  not  by  supplemental 
bill.  They  cited  Gttffardv.Hort(c);Lloydv,Johnes(d); 
Perry  v.  Phelips  (e) ;  Thome  v.  Kerr  (/  )  ;  Owynne  v. 
Edwards  (g);  Young  v.  Keigly(h);  Laprimaudaye  v. 
Tessier  (i) ;  In  re  J er noise  (ft). 

The 

(a)  3  Bean.  148.  (  f)  2  Jur.  2V.  S.,  322. 

(b)  4  De  G.  if  Smalt,  162.  (g)  9  Beav.  22. 

(c)  1  Sch.  if  Lefr.  386,  407.  (A)  16  ft>Ky,348. 

(d)  9  Vn.  52.  (i)  12  Beav.  206. 

(e)  17  Vet.  173.  (A)  12  Beav.  209. 
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1859. 
The  Master  of  the  Rolls. 

The  first  question  is,  what  are  the  rights  of  parties 
under  the  terms  of  the  will,  and  the  next  (which  is  of 
more  considerable  importance)  is,  whether  this  bill  is 
right  in  form,  so  as  to  entitle  the  Plaintiffs  to  the 
relief  which  they  ask.  If  the  matter  were  res  Integra, 
and  the  Court  had  now  to  consider  the  construction  of 
the  will  alone,  I  think  that  there  could  be  no  question. 
Here  the  gift  is  to  the  wife,  and  after  her  death  a  share 
to  her  daughter  Mary  Elizabeth  Bough  ton,  and  if 
the  daughter  should  marry  and  leave  children,  he 
desires  that  her  share  of  his  property  should  be  left 
to  them.  There  is  a  distinct  direction  in  the  will,  not 
only  that  her  share  is  to  be  transferred  into  her  name, 
but  that  if  she  leaves  children  it  shall  be  left  to  them. 
I  do  not  think,  on  the  scope  of  the  will,  that  this 
direction  is  executory,  or  that  the  testator  intended  her 
to  make  a  settlement.  I  think  there  was  an  absolute 
gift  to  the  daughter,  which  was  afterwards  cut  down 
to  a  life  estate,  in  the  event  of  her  marrying  and 
leaving  children,  but  that  in  every  other  event,  she 
took  an  absolute  interest.  I  cannot  distinguish  this 
case  from  Mence  v.  Bagster(a)9  the  words  are  the 
same,  and  I  think  that  it  is  a  gift  in  joint  tenancy 
to  those  children  of  the  daughter  who  survived  her. 
If  therefore  the  matter  were  res  Integra  I  should 
make  a  declaration  to  that  effect. 

I  have  next  to  consider  what  the  Orders  of  the  Court 
have  done,  and  how  they  affect  the  rights  of  the  parties. 
The  first  question  is,  whether  there  is  any  error  in 
the  decree  of  1801,  which  directs  the  fund  to  be 
carried  over  to  the  separate  account  of  Mary  Eliza" 

beth 

(a)  4  De  Gex  if  Smalt,  1G2. 
VOL.  XXIX— III.  E  B 


414  CASES  IN  CHANCERY. 

beth  Boughton.  I  apprehend  that  was  quite  right,  and 
in  the  view  I  take  of  the  case  it  was  not  necessary  to 
make  any  declaration.  The  will  directs  it  to  be  trans- 
ferred into  her  name,  and  if  she  took  only  for  life  the 
Court  would  carry  it  over  to  an  account  to  be  so  entitled, 
and  direct  the  dividends  to  be  paid  to  her  guardian  for 
her  benefit.  If  she  had  attained  twenty-one,  had  not 
married,  and  had  come  for  payment  of  the  fund  out 
of  Court,  it  may  be  that  the  Court  would  have  had 
to  determine  the  question  on  the  construction  of  the 
will,  and  might,  as  it  occasionally  occurs,  have  directed 
the  trustees  to  argue  the  question  on  behalf  of  the 
unborn  children.  But  here  the  trustees  of  the  will  were 
herself  and  the  executors,  there  is  no  declaration  of  the 
rights  of  the  parties,  and  when  the  Court  ordered  the 
fund  to  be  carried  over,  it  was  made  expressly  subject  to 
the  further  order  of  the  Court.  I  do  not  find  that  the 
decree  of  this  Court  has  determined  that  the  daughter 
was  entitled  to  this  fund  absolutely,  and  by  carrying 
over  into  her  name,  it  has  merely  followed  the  directions 
of  the  will.  Therefore  I  do  not  think  it  necessary  that 
the  decree  should  be  re-heard,  or  that  any  alteration 
should  be  made  in  it.  Next,  as  to  the  order  of  the  23rd 
of  February,  1804,  confirming  the  Master's  report  ap- 
proving of  the  terms  of  the  settlement,  and  directing 
that  on  its  execution  the  fund  should  be  transferred  to 
the  trustees.  That,  no  doubt,  was  erroneous  ;  the  fund 
ought  not  to  have  been  transferred,  and  this  could  only 
have  been  done  on  the  supposition  that  this  lady  was 
entitled  to  the  fund  absolutely.  The  same  observation 
applies  to  the  order  of  April,  1821,  when  the  fund  was 
released  upon  the  death  of  the  widow.  Neither  of  the 
orders  could  be  made  except  upon  supposition  that  the 
daughter  was  absolutely  entitled. 

Then  what  is  the  effect  of  this  state  of  the  record  on 

the 
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the  rights  of  the  Plaintiff?  Mr.  Follett  pointed  out  the  1859. 
distinction  between  bills  of  review  and  supplemental 
bills ;  bnt  I  am  of  opinion  that  no  such  question  arises 
here.  Bills  of  review  are  founded  either  on  error  ap- 
parent on  the  face  of  the  decree,  or  on  subsequently 
discovered  facts.  In  the  first  case,  it  is  only  necessary 
to  call  the  attention  of  the  Court  to  the  error  on  its 
record ;  in  the  second,  the  leave  of  the  Court  must  be 
obtained  to  file  a  bill  of  review.  But  all  these  cases 
really  rest  upon  some  decree  determining  the  rights  of 
the  parties.  Here  I  find  no  such  decree;  there  is  nothing 
more  than  two  interlocutory  orders,  which  were  made  in 
the  absence  of  the  Plaintiff,  on  the  supposition  that  the 
daughter  was  absolutely  entitled ;  it  would  not  be  pos- 
sible for  the  Plaintiff  to  file  a  bill  of  review.  I  do  not 
doubt  the  authority  of  Lord  Redesdale  in  Oiffard  v. 
Hort  (a),  that  the  rights  of  all  parties  are  bound,  if  the 
first  estate  of  inheritance  is  represented  in  the  suit,  but 
that  means  that  the  decree  binds  all  those  whose  interest 
are  the  same  as  that  of  the  party  having  the  first  estate 
of  inheritance ;  but  if  there  be  a  question  as  to  the  ex- 
tent and  quality  of  his  estate,  the  Court  cannot  determine 
that  except  in  the  presence  of  the  parties  whom  the  bill 
seeks  to  bind.  Here  this  does  not  appear  to  have  been 
the  case;  there  was  no  argument  on  behalf  of  the  unborn 
children,  they  were  not  parties  and  could  not  appear. 

The  practice  of  the  Court  is  not  as  suggested,  that  it 
cannot  make  two  orders  which  are  inconsistent;  the  Court 
does  it  daily,  but  in  such  a  case  it  expresses  that  the  latter 
order  is  made  notwithstanding  the  previously  existing 
order :  the  Court  does  not  discharge  the  first  order,  but 
makes  the  second  order  setting  the  matter  right,  and  does 
it  expressly  notwithstanding  the  previous  order.  That,  I 
apprehend,  is  the  proper  course  on  the  present  occasion. 

Neither 

(a)  1  Sch.  $  Lejl  386. 
E  E2 


Noble 
v. 
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1859.  Neither  have  I  to  consider  whether  there  was  an  error 

in  judgment,  the  only  way  to  correct  which  is  by  appeal, 
for  I  do  not  find  that  the  question  was  ever  brought  to 

Stow.  the  consideration  of  or  decided  by  this  Court.  Though 
I  think  the  Court  acted  inadvertently.  The  case  of 
Gtoynne  v.  Edwards  (a)  is  an  authority  to  shew  that 
the  course  I  propose  may  be  adopted. 

The  next  question  is,  as  to  the  laches  and  lapse  of 
time.  Supposing  Mary  Elizabeth  Boughton  had  died 
after  giving  birth  to  two  children,  is  it  possible  to  say  that 
the  children  would  not  be  entitled  to  have  this  matter 
set  right?  How  have  they  lost  their  right?  Observe 
again,  the  Plaintiff's  right  accrued  in  1853 ;  she  had  not 
a  vested  interest  unless  she  survived  her  mother,  and  in 
the  meantime  she  could  only  come  to  secure  the  Fund,  and 
it  was  already  secured.  Her  mother  had  a  life  interest 
in  it,  and  the  bill  was  filed  five  years  after  her  death. 
I  do  not  think  these  five  years  sufficient  to  bar  the  right 
of  the  Plaintiff.  I  am  of  opinion,  therefore,  that  the 
children  are  entitled  to  have  the  matter  set  right,  and  that 
I  ought  to  declare  that,  under  the  original  will  and  sub- 
ject to  the  life  interest  of  their  mother,  the  eight  children 
who  survived  took  the  funds  as  joint  tenants,  and  that 
the  settlements  executed  on  the  marriage  of  Mary  Eliza- 
beth Noble  did  not  affect  or  have  any  operation  on  the 
reversionary  interest  of  the  children  in  the  stock  trans- 
ferred to  Mrs.  Noble.  I  must  then  declare  that,  notwith- 
standing the  orders  of  February,  1804,  and  April,  1821, 
(which  orders  I  cannot  discharge)  the  fund  ought  to  be 
paid  into  Court  and  divided  into  six  shares ;  and  then 
direct  inquiry  to  know  whether  the  shares  are  settled. 

(a)  9  Bern.  22. 


Note. — See  also  Lytton  v.  Lyttony  4  Bro.  C.  C.  441  ;  Fordyce  v. 
Bridges,  10  Beav.  90! 
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0 


BARLING  t>.  BISHOPP.  T       a 

June  28,  29. 

N  the  2nd  of  March,  1868,  a  writ  was  issued  by  Thestatof 

13  Flit  c   5 

the    Plaintiff,  James    Barling,   against   Samuel  extends  to    ' 
Bishopp  in  an  action  of  trespass,  and  issue  having  been  futurf  *?  weU 
joined  on  the  11th  of  May,  1858,  notice  of  trial  of  the  debts,  and  a 
action  was  given,  on  the  14th  of  the  same  month,  for  f^jJ'JJ}^  to 
the  then  next  assizes  to  be  holden  at  Maidstone,  in  the  defraud  future 

*  -rr     M  creditors  is 

county  of  Kent.  yM  under 

that  statute, 
s^i      i      in  i      *  «*        1rt_ft  .  .  _  After  notice 

On  the  J  3th  of  May,  1858,  a  writ  was  issued  by  one  0f  trial  in  an 
John  Burgess  against  Samuel  Bishopp  in  an  action  of  Mtion°f  tret- 
trespass,  and  issue  having  been  joined  in  the  same  action  fendant  exe- 
on  the  29th  of  June,  1868,  on  the  same  day  notice  of  ™ry  convey-1*" 
trial  of  the  same  action  was  given  for  the  said  then  next  ance  of  re^ 

estate  to  his 

assizes  to  be  holden  at  Maidstone.  daughter. 

The  verdict 
went  against 

On  the  12th  of  July,  Bishopp  executed  a  voluntary  him,  and  he 
conveyance,  which  will  presently  be  stated.  the  benefiVof 

the  Insolvent 

The  commission  day  for  the  assizes  was  the  26th  day  jjeuf  tnat  tne 

of  July,  1858,  and  the  two  actions  were  tried  on  the  conveyance 

,  was  void  under 

30th  day  of  the  same  month,  and  a  verdict  was  obtained  the  13  EUt. 

in  both  actions  against  Samuel  Bishopp.     The  taxed  j^a^11* 

costs  of  the  respective  Plaintiffs  in  the   two   actions  defeat  the 

amounted  to  83/.  10s.  3d.,  and  71/.  8s.  3d.,  and  the  a^j^. 

Defendant's  own  costs  were  145/.  12s.  8d* 


On  the  11th  of  November,  1858,  Samuel  Bishopp  was 
taken  in  execution  at  the  suit  of  the  Plaintiff,  and  on  the 
28th  of  January,  1859,  Bishopp  petitioned  for  relief 
under  the  Insolvent  Debtors'  Act.  He  was  brought  up 
on  the  6th  of  April,  1859,  when  the  Court  ordered  him 

to 
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I860.       to  be  discharged  at  the  end  of  two  years,  the  order 
^^^      stating  as  a  reason,  that  "  it  appeared  to  the  Court,  that 

Barling  ~  rr  ' 

v.  the  pnsoner  had  fraudulently,  with  intent  of  diminishing 

ishopp.      ^e  gum  to  ^e  jivjjgj  amongst  his  creditors,  made  away 

with  part  of  his  property." 

The  Plaintiff  was  appointed  bis  assignee. 

Upon  the  insolvency,  it  appeared,  that  by  indenture  of 
the  12th  of  July j  1858,  Samuel  Bishopp,"  in  considera- 
tion of  the  natural  love  and  affection  which  he  bad  and 
bore  for  his  daughter  Jane  Bishopp"  conveyed  bis  real 
estate,  consisting  of  ten  cottages  at  Aylesford  Green, 
and  one  rood  of  ground,  with  five  other  messuages  at 
Challock,  to  Jane  Bishopp  in  fee. 

Jane  Bishopp  was  one  of  several  children,  and  of -the 
age  of  twenty-two. 

After  the  execution  of  the  deed,  Samuel  Bishopp  re- 
mained in  possession  of  the  property  and  of  the  title 
deeds  until  his  imprisonment,  and  at  the  date  of  the  deed, 
the  insolvent  was  possessed  of  or  entitled  to  no  property 
excepting  the  hereditaments  comprised  in  it,  bis  wearing 
apparel,  and  a  sum  of  cash,  which,  it  was  alleged,  was 
insufficient  to  pay  his  then  debts,  liabilities  and  engage- 
ments, some  of  which  atill  remained  unsatisfied. 

This  suit  was  instituted  by  Mr.  Barling  against  Jane 
Bishopp,  stating  that,  except  the  property  comprised  in 
the  deed,  there  was  no  property  of  the  insolvent  avail- 
able for  the  benefit  of  the  creditors,  and  insisting  that 
the  deed  of  the  12th  day  of  July,  1858,  was  fraudulent 
and  void  under  the  statute  of  13  JEliz.  c.  5.  The  bill 
prayed  a  declaration  to  that  effect,  and  for  consequen- 
tial directions. 

Mr. 
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Mr.  Cqldtcott  for  the  Plaintiff, argued  that  the  obvious 
purpose  of  the  voluntary  deed  was  to  defeat  the  Plaintiff 
in  the  action*,  in  case  he  should  succeed,  and  to  withdraw 
the  property. 

That  this  deed  was  "devised  and  construed  of  malice, 
fraud  ....  to  the  end,  purpose  and  intent  to  delay, 
hinder  or  defraud  creditors  and  others  of  their  lawful 
actions,  suits,  debts  .,.,  to  the  let  or  hindrance  of  the 
due  course  and  execution  of  law/'  and  therefore  void 
under  the  express  terras  of  the  13  ffliz.  o.  5,  and  the 
decisions  upon  that  statute  ;  Richardson  v.  Small* 
wood  (a) ;  Bolt  v.  Smith  (b) ;  Thompson  v,  Webster  (c) ; 
Jeakyn  v.  Vaughan  (d) ;  Rider  v.  Kidder  (e). 

Mr.  Selwyn.  contrd,  argued  that  this  was  not  a  case 
within  the  statute,  for  there  existed  no  debt  at  the  date 
of  the  settlement,  and  no  creditor  to  defraud.  That  the 
pending  actions  were  not  to  recover  any  debt,  but  to  try 
a  bare  right  to  a  garden,  of  which  the  settlor  had 
taken  possession. 


1860. 


&AELIN* 
BlfHOFf. 


The  Master  of  the  Rolls. 

I  am  of  opinion  upon  the  evidence  in  this  case,  that  I 
cannot  allow  this  deed  to  stand.  This  is  a  suit  instituted, 
on  the  insolvency  of  the  grantor,  to  set  aside  a  convey- 
ance made  by  him  of  his  property  to  his  daughter.  The 
question  is,  whether  it  is  void  under  the  13  Eliz.  c.  5, 
which  declares  generally  that  all  deeds  shall  be  deemed 
void  which  are  to  the  prejudice  of  creditors.     That  is 

the 


(a)  Jacob,  552. 
(*)  21  Beav.  511. 
(c)  4  Drew.  632. 


(d)  3  Drew.  419. 

(e)  10  Vet.  365. 


June  29. 


Barling 
v. 
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1860.  the  effect  of  it,  but  the  words  are :  u  to  the  end,  purpose 
and  intent  to  delay,  hinder  or  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts, 
Bishopp.  accounts,  damages,  penalties,  forfeitures,  heriots,  mor- 
tuaries and  reliefs."  It  is  obvious  that  the  statute  is  not, 
in  terms,  restricted  to  existing  creditors  alone,  but  that  it 
extends  to  future  creditors  also.  The  case  of  Jenkyn  v. 
Vaughan  (a)  was  referred  to,  and  I  concur  in  every  word 
there  stated,  but  the  words  must  be  taken  with  reference 
to  the  subject  matter  before  the  Court,  which  related  to 
creditors  subsequent  to  the  date  of  the  deed.  There  are 
many  modes  by  which  a  person  may  be  "  hindered  "  of 
his  just  and  lawful  actions,  debts  and  damages,  and  by 
which  creditors  may  be  defrauded,  though  the  grantor 
may  not  be  indebted  at  the  time.  I  suggested  several 
cases  yesterday,  and  many  more  may  be  suggested,  by 
which  a  great  fraud  may  be  committed.  A  man  not 
indebted  and  of  good  credit  may.  make  a  conveyance  of 
property  to  his  son  or  daughter,  and  immediately  after 
borrow  a  large  sum  of  money,  and  having  spent  or  made 
away  with  it,  take  the  benefit  of  the  act.  If  this  is  done 
simultaneously,  it  would  be  impossible  to  say  that  it  was 
not  done  with  intent  to  defraud  his  creditors. 

Take  another  case :  a  tenant  of  a  housp  may  strip  off 
all  the  lead,  having  the  day  before  made  a  voluntary 
conveyance  of  his  property,  and  when  his  landlord  after- 
wards brings  an  action  and  recovers  damages,  the  tenant 
may  take  the  benefit  of  the  insolvent  act,  and  then  say, 
"  I  have  nothing  to  pay  the  damages."  That  is  a  case 
in  which  there  was  no  debt  previous  to  the  judgment, 
the  amount  of  damages  being  only  ascertainable  by  an 
action  at  law. 

The  only  thing  the  Court  has  here  to  consider  is, 

whether 

(a)  3  Drew.  419. 
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whether  the  object  was  to  defeat  the  creditors  present  or 
infuturo.  The  facts  of  the  present  case  are  these  : — an 
action  of  trespass  was  brought  against  the  grantor :  he 
received  notice  of  trial,  and  a  fortnight  before  the 
assizes,  and  seventeen  days  before  the  actual  trial,  he 
voluntarily  grants  all  his  property  to  his  daughter.  The 
actions  are  tried,  and  the  grantor  becomes  indebted  to 
the  amount  of  1502.,  and  when  the  Plaintiffs  come  to 
levy  execution,  the  debtor  says  he  is  insolvent  and  has 
nothing  wherewith  to  pay.  Mr.  Selwyn  says  that  these 
actions  were  only  to  try  a  right,  because  the  grantor 
had  taken  possession  of  a  garden  ;  but  I  cannot  go  into 
the  question  of  greater  or  less  extent  of  justi6cation  he 
may  have  had.  I  find  two  verdicts  against  him,  and  I 
must  therefore  assume  that  he  was  in  the  wrong. 
Every  man  knows  that  he  cannot  go  to  law  without 
incurring  some  expense.  This  deed  was  to  provide  for 
the  worst  which  might  happen,  by  conveying  away  his 
property  beforehand.  The  grantor  and  the  Defendant 
having  given  no  explanation,  I  am  of  opinion  that  the 
effect  of  the  deed  was  to  defeat  persons  who  might 
become  his  creditors,  and  was  executed  in  favor  of  his 
daughter,  who  it  is  clear  would  not  allow  her  father  to 
starve.  It  is  not  necessary  to  go  into  the  question  of 
whether  he  had  other  property  or  not,  but  if  I  took  his 
schedule  filed  on  his  insolvency  as  proof,  it  would  appear 
that  he  had  no  other  property,  and  that  he  had  disposed 
of  the  whole.  I  am  of  opinion  that  it  is  a  necessary  in- 
ference to  be  drawn  from  the  facts  and  dates,  that  this 
deed  was  executed  with  a  view  to  defeating  persons  who 
might  become  his  creditors  in  consequence  of  acts  done 
by  him.  I  am  therefore  of  opinion  that  the  deed  is  void 
as  against  the  Plaintiff,  the  assignee  in  insolvency,  and 
I  shall  order  it  to  be  delivered  up  to  be  cancelled. 


1860. 
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M'CLURE*.  EVANS. 

Feb.  14,  21. 

A  testator,  on  rT^HE  testator,  William  Lees,  had  four  daughters,  and 
hi«  daughter,0  'n  1830,  one  pf  them,  Elizabeth,  married    Mr. 

gave  the  hue-  Evans,  and  the  testator,  immediately  after  the  marriage, 
jocularly  in  ex-  paid  to  Mr.  Evans  1,000/.  in  the  peculiar  mode  presently 
Chaffgbo°rhi8  state^-  The  question  was,  whether  this  payment  was 
By  his  will,  the  to  be  considered  as  made  "  by  way  of  a  marriage  por- 

testator  cave      *•  j  .  i» 

each  of  his       tlQn  or  advancement. 

daughters 

provided  that  The  testator  made  his  will  on  the  1st  of  September, 
in  case  any  1835,  and  he  thereby  directed  his  plate  to  be  divided 
should  have      amongst  his  four  daughters,  Alice,  Sarah  Ann,  Eliza- 

hinf Iny  rom    **/A  and  Mary-     And  he  then  proceeded  to  give  the 

advanced  following  directions  to  his  trustees ; — 

"  by  way  of 

marriage  por-       u  ^nd  also  do  and  shall  pay  into  the  proper  hands  of 

tion  or  ad- 

vancement,"  it  each  of  them  my  said  daughters  the  sum  of  1,000/., 

ducted  from"  **  aDC*  ^°f  *k*r  *ever*'  and  respective  separate  u#e  and 

the  legacy.  benefit,  free  from  the  control,  debts  or  engagements 

thecircum"  °f  "y  husband  with   whom  they  respectively  may 

stances,  that  then  have  intermarried,  and  their  receipts  alone,  notwith- 

eiven  to  the  standing  their  coverture,  shall  be  good  and  effectual  dU- 

thU8dandhte  Merges  to*  the  money  therein  exprewed  (o  be  received. 

was  not  to  be  But  in  ease  any  of  my  said  daughters  should  depart 

de^v?deenceas  *•  life#  before  payment  to  her  of  the  said  sum  of 
to  statements  1,000/.  so  intended  for  her  separate  use  and  benefit, 
utVwhen  he"  end  leaving  issue  her  surviving,  then  that  they  my 
executed  his     89jd    trustees,  and    the    survivor,  his    executors  and 

administrators,  do  and  shall  pay,  apply  end  dispose 
of  the  said  sum  of  1,000/.  which  would  have  been 
payable  to  such  deceased  daughter,  if  living,  unto 
and  equally  amongst  the  issue  of  such  daughter,  or  in 

and 
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and  about  their  respective  education,  maintenance  and        1861. 
advancement  in  life,  or  otherwise  as  to  them  my  said 
trustees,  and  the  survivor  of  them,  bis  executors  and  ad- 
ministrators, shall  seem  most  beneficial  and  proper." 

"  Provided,  nevertheless,  that  in  case  any  of  them, 
my  said  daughters,  should,  during  my  life,  have  received 
from  me  any  sum  or  sums  of  money  by  way  of  mar- 
riage portion  or  advancement  to  the  amount  of  1,000/. 
or  upwards,  then  my  will  is,  that  they,  my  said 
trustees  or  trustee  for  the  time  being,  shall  not 
pay  to  such  daughter  or  her  issue  any  part  of  the 
said  sum  of  1,000/.  hereby  given  for  her  benefit. 
And  that  in  case  such  portion  or  advancement 
should  not  amount  to  1,000/.  then  that  they,  my 
said  trustees  or  trustee,  shall  deduct  from  the  said 
sum  of  1,000/.  hereinbefore  intended  for  her  use 
and  benefit,  such  sum  of  money  as  shall  really  have 
been  received  by  such  daughter  in  manner  aforesaid,  and 
the  money  so  retained  or  deducted  shall  form  part  of 
my  general  trust  property  and  estate." 

The  testator  made  a  codicil  in  January,  1837,  and  he 
died  in  February  following. 

The  question  was,  whether  the  1,000/.  paid  on  the 
marriage  of  Elisabeth  was  to  be  taken  as  a  satisfaction 
of  the  legacy  of  that  amount.  The  evidence  relied  on 
was  the  answer  of  Mr.  and  Mrs.  JSvans,  who  stated  as 
follows : — 

"  On  the  occasion  of  our  marriage,  which  took  place 
on  the  22nd  of  September,  1830,  the  testator,  on  the 
morning  of  that  day,  said,  jocularly,  that  he  would  buy 
this  Defendant's,  Joseph  Seville  Roberts  Evans,  snuff- 
box and,  at  the  sarae  time,  held  out  to  this  same  De- 
fendant, 
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1861.  fendant,  with  one  band  a  roll  of  bank  notes,  which 
amounted  to  1,000/.,  and  gave  them  to  this  same  De- 
fendant, and  took  the  said  Defendant's  snuff-box  with 
the  other  hand,  observing,  at  the  same  time,  that  the 
said  notes  were  in  exchange  for  this  Defendant's  snuff- 
box. The  said  testator  was  averse  to  the  habit  of  taking 
snuff,  and  had  often  endeavoured  to  prevail  upon  this 
Defendant,  Joseph  Saville  Roberts  Evans,  to  give  up 
that  habit." 

Mr.  Wrigley  (one  pf  the  testator's  executors,  and 
brother-in-law  of  Mr.  Evans)  also  said,  that  "  the  tes- 
tator, upon  the  occasion  aforesaid,  and  before  the  De- 
fendants Joseph  Saville  Roberts  Evans  and  Elizabeth 
Evans  left  his  house  to  proceed  on  their  wedding  excur- 
sion, told  me  (at  the  same  time  shewing  me  the  said 
snuff-box),  that  he  had  purchased  it  from  Mr. 
Evans  (meaning  the  Defendant  Joseph  Saville  Roberts 
Evans)  for  1,000/.  While  I  was  so  talking  to  the  tes- 
tator, the  Defendant  Joseph  Saville  Roberts  Evans  came 
up  to  me,  and,  in  the  presence  of  the  testator,  asked  me 
to  take  care  of  the  notes  and  pay  them  into  his  (the  De- 
fendant Joseph  Saville  Roberts  Evans)  bankers'  hands 
to  his  credit,  as  he  did  not  wish  to  take  them  with  him 
on  his  journey." 

Mr.  R.  Palmer  and  Mr.  Little  for  the  Plaintiffs. 

Lambarde  v.  Peach  (a) ;  Titrton  v.  Lambarde  (b) ; 
Kirk  v.  Eddowes(c);  Ropwoodv.  Hopwood(d)\  Upton 
v.  Prince  (e). 

Mr.  Bedwell  in  the  same  interest. 

Mr. 

(a)  4  Drtw.  553.  (d)  22  Beat.  488 ;  7H.ofL. 

(b)  1  De  Get,  F.  $  J.  495.  Com.  728. 

(c)  3  Hare,  509.  (e)  Ca.  temp.  Talbot,  71. 
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Mr.  Selwyn  and  Mr.  Kar&lake  for  the  Defendants,        1861. 
contra,  v^v*^/ 

M'Clurr 

V. 

Hall  v.  Hill  (a) ;  Roome  v.  Roome  (ft) ;  Swiss  v.  Lord       Evans. 
Lowther(c). 

Mr.  /J.  Palmer  in  reply. 


7%*  Master  0/  *A«  Rolls. 

This  is  a  question  on  the  construction  of  the  will  of  Feb.  21. 
the  testator.  On  the  marriage  of  one  of  his  daughters 
with  Mr.  Evans  in  September,  1830,  he  had  given  Mr. 
Evans  1,000/.  In  September,  1831,  he  bad  made  a  will, 
which  he  afterwards  cancelled,  and  which  contained  the 
same  passage  as  that  which  I  am  about  to  read  in  his 
later  will.  In  September,  1835,  he  made  bis  last  will, 
which  was  to  this  effect : — [see  ante,  p.  422.] 

The  question  is,  whether  the  1,000/.,  paid  to  Mr. 
Evans  on  the  occasion  of  the  marriage  of  his  daughter, 
is  to  be  treated  as  satisfying  the  legacy  afterwards  given, 
or  rather  whether  it  falls  within  the  proviso  I  have  read, 
and  is  to  be  brought  into  hotchpot  by  her.  This  de- 
pends on  the  intention  of  the  testator.  Nothing  turns 
on  the  fact  that  it  was  given  to  her  husband  rather  than 
to  the  wife ;  if,  in  truth  the  money  was  paid  by  way  of 
marriage  portion,  or  by  way  of  advancement,  it  falls 
within  the  provision,  whoever  received  it.  This  depends 
on  the  evidence  of  the  testator's  intention  in  making 
the  payment.     For  this  purpose  parol  evidence  of  what 

occurred 

(a)  1  Drvry  4   War.  94.  (c)  2  Hare,  424. 

(6)  3  Atkiiis,  181. 
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occurred  at  the  time,  and  also  of  any  declarations  of  the 
testator  respecting  it,  are  admissible.  I  rejected  the  evi- 
dence of  what  he  said  relative  to  his  will  on  the  execu- 
tion of  that  instrument,  that  is  clearly  not  evidence; 
With  respect  to  declarations  made  by  the  testator  on 
the  subject  after  the  transaction,  as  related  by  any  one 
that  heard  him,  I  have  found  none,  and  the  case  rests, 
therefore,  on  what  occurred  at  the  time  when  the  pay- 
ment was  made.  The  evidence  on  this  subject  is  the 
account  of  Mr.  and  Mrs.  Evans  of  what  occurred  to 
him,  which  is  this: — [see  ante,  p.  423.]  This  is  the 
whole  of  the  evidence,  except  that  Miss  Lees,  one  of 
the  daughters  of  the  testator,  says  that  she  has  often 
heard  the  subject  of  the  said  gift  spoken  of  in  the  pre- 
sence of  her  father.  There  were  other  persons  present 
on  this  occasion,  but  they  have  since  died. 


The  testator  died  in  February,  1837,  twenty  four  years 
ago,  and  since  this  time,  this  sum  of  1,000/.  has  been 
treated  as  not  coming  within  the  proviso  contained  in 
the  will  which  I  have  read. 


I  think,  upon  the  evidence,  that  the  1,000/.  so  ad- 
vanced to  the  husband  must  be  considered  as  not  to 
have  been  intended  by  him  to  be  either  a  "marriage 
portion  or  advancement"  to  the  daughter.  It  is  clear 
that  it  formed  no  part  of  the  consideration  of  the 
marriage,  it  was  not  promised  beforehand,  or  expected. 
I  infer  from  the  evidence,  that  it  took  place  after  the 
marriage,  and  shortly  before  the  departure  of  the  bride 
and  bridegroom.  I  think  the  evidence  and  the  con* 
versation  with  Wrigley  are  inconsistent  with  any  other 
suggestion.  So  treating  the  matter,  I  am  disposed  to 
think  that  the  greater  or  less  interval  of  time  after  the 
marriage  is  not  material,  and  that  the  transaction  must 
be  regarded  as  it  would  have  been  if  the  1,000/.  had 

been 


M'Clurb 
v. 
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been  given  in  the  way  described  in  the  evidence  after  1861. 
the  bride  and  bridegroom  had  returned  from  their 
wedding  tour,  or  after  the  lapse  of  a  year,  or  even 
later.  The  mode  of  the  gift  confirms  this  view.  It  is  Evans. 
true  that  the  giving  of  the  snuff-box  was  no  consideration 
for  the  1,0002.,  but  the  playful  mode  of  the  testator  in- 
sisting on  the  exchange  has  this  effect,  and  the  meaning 
of  the  testator  doing  this  seems  to.  be—"  this  money  is 
not  for  my  daughter,  but  for  you ;  I  do  not  mean  it  as 
a  marriage  portion  or  advancement  to  her,  you  are,  in 
dealing  with  it,  not  to  consider  her,  but  yourself  alone, 
and  as  a  pledge  of  this,  I  will  take  your  snuff-box  as  a 
sort  of  nominal  consideration." 

I  consider,  also,  that  evidence  has  possibly  been  lost 
by  the  delay  in  bringing  this  case  before  the  Court,  and 
f  must  give  the  Defendants  the  benefit  of  this  con- 
sideration. 

I  will  therefore  make  a  declaration  to  the  effect 
I  hare  stated,  viz. — that  the  1,000/.  given  on  the  mar- 
riage of  Mr.  and  Mrs.  Evans  was  not  paid  "  by  way  of 
marriage  portion  or  advancement*9  to  Mrs.  Evans,  and 
that  the  legacy  of  1,000/.  in  the  will  mentioned  did 
become  payable  to  Mrs.  Evans,  and  then  I  shall  direct 
the  costs  of  all  parties  to  be  paid  out  of  the  estate  of 
the  testator.  I  cannot,  I  think,  avoid  this,  as  I  make  a 
declaration,  and  as  the  matter  was  one  which  might 
properly  be  brought  before  the  Court,  the  difficulty 
being  created  by  the  testator's  will. 


I   «  «!«».. 
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Feb.  25. 

A  ship  was 
purchased  by 
a  partner  for 
himself,  but 
was  paid  for 
out  of  the 
partnership 
assets.    Toe 
firm  became 
bankrupt. 
Held,  that  the 
firm  had  no 
interest  in  the 
ship,  or  any 
lien  on  it  for 
the  amount  of 
the  purchase- 
money. 


WALTON  v.  BUTLER. 

QHARLES  WALTON  and  William  Walton  were 
partners,  and  during  the  partnership  a  ship  called 
the  Evening  Star  was  purchased  in  the  name  of  Charles 
Walton,  and  was  registered  in  his  name  alone.  The 
purchase-money  was  paid  for  by  partnership  bills,  and 
ultimately  paid  for  out  of  the  partnership  assets.  The 
partnership  became  bankrupt,  Charles  Walton  died,  and 
his  executor  sold  the  ship  on  her  return  to  England 
and  paid  the  produce  (1,295/.  3*.  3d.)  into  Court. 

Upon  the  application  of  the  legatee,  an  order  had 
been  made  by  this  Court  for  the  administration  of  the 
estate  of  Charles  Walton  deceased,  and  to  take  the 
usual  accounts.  The  Chief  Clerk  found  a  debt  of 
3,000/.  and  interest  to  be  due  to  Mr.  Cannan,  as  the 
assignee  of  Charles  Walton  and  William  Walton  bank- 
rupts. He  also  certified  that  Mr.  Cannan  had  claimed 
to  have  a  lien,  in  respect  of  such  debt,  upon  the  sum  of 
1,295/.  3*.  3d.,  the  net  proceeds  of  the  Evening  Star, 
which  claim  was,  at  his  request,  reserved  for  the  con- 
sideration of  the  Court. 


Mr.  Druce,  for  Mr.  Cannan,  now  claimed  the  fund 
as  part  of  the  partnership  assets,  and  he  insisted, 
secondly,  that  the  ship  having  been  paid  for  out  of  the 
assets  of  the  firm,  the  partners  had  a  lien  on  the  fund 
produced  by  the  sale  of  it;  West  v.  Skip  (a).  That  this 
equity  was  not  affected  by  the  Ship  Registry  Acts,  the 

partner 
(a)  1  Vcs.  ten.  239. 
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partner  being  a  mere  trustee;  Liverpool  Borough  Bank        1861. 
v.  Turner  (a) ;  Armstrong  v.  Armstrong  (J) ;  Prouting 
v.  Hammond  (c). 


Mr.  R.  Palmer  argued,  that  the  facts  shewed  that 
the  ship  had  been  purchased  by  the  testator  on  his 
separate  account,  though  paid  for  out  of  the  partnership 
moneys,  and  that  therefore  the  co-partners  had  no  in- 
terest in,  or  lien  upon  it,  or  on  the  produce  of  it.  He 
cited  Ex  parte  Harris  (d) ;  Ex  parte  Yonge  (e). 

« 

The  Master  of  the  Rolls. 

The  fact  of  the  partnership  money  having  been  laid 
out  by  one  partner  in  the  purchase,  for  himself,  of  a 
chattel,  does  not  give  the  firm  any  right  to,  or  lien  upon 
it.  I  at  first  supposed  that  this  was  a  partnership 
chattel,  though  registered  in  the  name  of  one  partner 
only,  in  which  case  I  should  have  been  strongly  inclined 
to  think  that  the  claimant  would  have  been  entitled  to 
follow  it.  It  is  not  necessary  to  express  any  opinion 
on  that  point,  as  the  facts  do  not  raise  it  I  am  of 
opinion,  that  if  one  partner  buy  a  house,  a  horse,  a 
carriage  or  other  chattel  for  himself,  and  pays  for  it  by 
a  partnership  bill,  this  does  not  make  it  partnership 
property,  or  give  the  firm  a  lien  on  it 

I  am  therefore  of  opinion  that  the  claimant's  right 
must  be  negatived. 

(«)  1  Johns,  if  Hem.  172.  (d)  2  Vet.  if  B.  210. 

(b)  21  Beat.  71—78.  (e)  3  Vet.  if  B.  31. 

(c)  8  Taunt.  688. 


Walton 


v. 
Butler. 


VOL.  XXIX— III.  F  P 
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SWAISLAND  v.  DEARSLEY. 

Mar.  7,  8, 14. 

Principles  on  npHE  Plaintiff,  being  seised  of  some  real  estate  at 
Court  pro-  Wilmington,  put  it  up  for  sale  by  auction  in  lots, 

ceeds  in  re*  The  particulars  and  conditions  of  sale  described  the  pro- 
performance  in  perty  to  be  sold  as  "  undivided  moieties  of  freeholds." 

cases  of  mis- 
take. 

When  the         Three  lots,  described  as  undivided  moieties,  stated 
SrjSrt^    "the  apportioned  rent"  of  each  lot  to  be  15/.  15».,  2/. 

sold  is  ambigu-  and  5/.  5*. 

oils,  and  the 

purchaser 

swears  he  Next  came  the  lot  in  question,  viz.  lot  5,  which  was 

take  and  this  described  thus : — "  An  undivided   moiety  in  a  valuable 

isnotdis-  piece  of  freehold  plantation  ground,"  &c.     .     .     .   "let 

contract  will  to  Mr.  Godfrey,  a  yearly  tenant.    The  apportioned  rent 

toot  be  en-  0f  thj8  lot  is  16/.  per  annum.    The  property  at  Wil- 

forced;  but  if  v  r    r      j 

there  appear  no  mington  is  all  let  to  Mr.  Godfrey,  at  the  annual  rental 

ground,  on  the  of  39 j» 
particulars,  for 
the  mistake,  it 

is  not  sufficient      it  will  be  observed  that  the  aggregate  of  these  rents, 

for  the  pur-  .  _  ■  ,»»  ,         1     . 

chaser  to  swear  viz.  15/.  15*.,  2/.,  5/.  5s.  and  16/.  amounts  in  the  whole 

madeba^?s-  to  39i'  whicb  rent  il  aPPeared  that  Mr-  Godfrey  paid 
take.  for  the  entirety  and  not  for  a  moiety. 

An  undivided 
moiety  of  a 

property  was         The  conditions  of  sale  provided  as  follows : — 

sold  by  auc- 
tion, the  rent         IV.  After  providing  for  the  time  for  the  delivery  of 

of  which  was 

described  as  the  abstract  and  requisitions,  proceeded  thus: — "And 
1G/.;  but  that   jn  case  anv  purchaser  or  his  solicitor  shall,  within  the 

was  the  rental  J 

of  the  whole  period 

and  not  of  a 

moiety.  The  purchaser  might  have  discovered  this  from  the  rest  of  the  particulars ; 
but  having  sworn  that  he  had  purchased,  under  a  mistake  that  16/.  was  the  rental  of  a 
moiety,  the  Court  refused  to  decree  a  specific  performance  against  him. 

It  is  the  duty  of  a  vendor  in  his  particulars  of  sale  to  describe  the  property  with 
perfect  accuracy,  and  not  leave  it  to  inference. 
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period  aforesaid,  make  any  objection  to  or  requisition  on 
the  title,  which  the  vendor  shall  be  unable  or  unwilling 
to  remove  or  comply  with,  or  unwilling  to  incur  the  ex- 
pense of  removal  or  compliance  therewith,  the  vendor, 
if  he  shall  think  fit,  shall  be  at  liberty*9  to  rescind  the 
contract. 

X.  The  several  lots  are  sold  subject  "  to  the  appor- 
tionment of  rents  specified  in  the  particulars,  without 
requiring  the  assent  of  the  tenants/'  &c. 

XL  "  If  any  mistake  be  made  in  the  description  of 
the  respective  lots,  or  any  other  error  shall  appear  in 
the  particulars  of  sale  not  otherwise  provided  for  in  these 
conditions,  such  mistake  or  error  shall  not  annul  the 
sale,  but  a  compensation  shall  be  allowed  or  given  by  the 
vendor  or  the  purchaser  as  the  case  may  require." 

The  Defendant  purchased  lot  5  for  170Z.,  and  he 
signed  a  contract  for  "  lot  5,  described  in  the  annexed 
particulars  of  sale." 

After  the  conveyance  had  been  prepared,  a  dispute 
arose  between  the  parties,  the  Defendant  insisting  that 
he  had  purchased  lot  5  with  a  rental  of  16/.  per  annum, 
while  the  Plaintiff  contended  that  the  rental  was  a  moiety 
only,  or  8/.  per  annum.  The  Plaintiff  offered  to  rescind 
the  contract  under  the  4th  condition,  but  the  Defendant 
denied  his  right  to  do  so,  and  insisted  on  a  compensa- 
tion, under  the  1 2th  condition,  to  the  extent  of  one-half 
of  the  purchase-money. 

The  Plaintiff  filed  a  bill  for  the  specific  performance 
of  the  contract. 

The  Defendant,  by  his  answer,  said :— "  I  bid  the  sum 
of  170/.  and  signed  the  said  contract  on  the  faith  of  the 
particular  relating  to  lot  5,  and  in  the  full  belief  that 

f  f  2  the 
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the  apportioned  rent  of  the  property  I  was  purchasing 
was  the  sum  of  16/.  per  annum;  and  if  I  had  known 
that  the  rent  was  8/.  per  annum  only,  I  should  not  have 
bid  the  said  sum  of  1 70/."  He,  in  a  subsequent  passage, 
said  he  had  entered  "  into  the  said  contract  under  a  mis- 
take,  such  mistake  being  caused  by  the  language  of  the 
particulars  as  to  lot  5."  And  he  positively  denied 
"  that,  at  the  time  of  the  sale,  any  remark  on  the  subject 
was  made  in  his  presence  or  hearing,  or  that  the  auc- 
tioneer did,  in  any  manner,  state  that  lot  5  was  to  be 
taken  as  let  at  8/.  per  annum." 


The  auctioneer,  in  his  evidence,  stated : — u  Upon 
putting  up  each  of  the  first  four  lots  for  sale,  I  par- 
ticularly mentioned  the  apportioned  rents  specified  in  the 
particulars  and  conditions  of  sale,  and  I  repeated  several 
times  that  I  sold  only  a  moiety  or  one-half  of  that 
amount  Upon  putting  up  lot  5,  I  at  first  made  a 
similar  statement  as  I  had  with  reference  to  the  other 
lots,  but  believing  that  the  Defendant  in  this  suit  was 
not  an  educated  man,  I  was  most  careful,  and  took  extra 
pains  to  explain  to  him,  and  I  very  frequently  repeated 
in  his  presence  and  hearing,  that  the  apportioned  rent  of 
the  premises  described  in  lot  5  was  16/.,  and  that  I 
only  sold  one-half  thereof.  I  more  particularly  men- 
tioned that  I  sold  one-half,  because  I  was  inclined  to 
think  he  would  not  understand  the  meaning  of  a  moiety. 
All  this  took  place  before  the  Defendant  became  the 
purchaser  of  lot  5,  and  in  his  presence  and  hearing." 


There  was  some  evidence  in  corroboration  of  this 
statement  of  the  auctioneer,  but  the  Defendant  and  wife 
positively  denied  that  it  took' place  in  their  hearing. 

Mr.  22.  Palmer  and  Mr.  Southgate  for  the  Plaintiff, 
argued,  that  it  was  evident  from  the  particulars  of  sale, 

that 
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that  the  rental  named  was  of  the  entirety,  and  not  of       1861. 

the  moiety,  and  that  the  Defendant  had  been  distinctly  ^^^^ 
told  so  by  the  autioneer,  and  could  not  avoid  the  per-  Vm 

formance  of  his  contract  on  the  ground  of  mistake.  Dearsley. 

Mr.  Baggalay  and  Mr.  F.  J.  Turner,  for  the  De- 
fendant, argued,  that  the  conditions  of  sale  had  misled 
the  Defendant,  who  had  purchased  under  a  mistake, 
and  that,  under  such  circumstances,  the  Court  would  not 
enforce  a  specific  performance  of  the  contract,  unless 
with  a  compensation  ;  Stewart  v.  Alliston  (a) ;  Matins 
v.  Freeman  (b) ;  Manser  v.  Back  (c).  As  to  admis- 
sibility of  parol  evidence,  they  cited  Clowes  v.  Big- 
ginson  (d). 


The  Master  of  the  Rolls. 

In  this  case,  I  regret  that  I  have  come  to  the  con-  Afar.  14. 
elusion  that  I  cannot  enforce  the  specific  performance 
of  this  contract  against  the  Defendant,  and  I  regret  it 
because  it  is  clear  that  the  Defendant  has  occasioned 
this  suit  by  refusing  the  offer  made  by  the  Plaintiff  to 
allow  the  whole  contract  to  be  at  an  end.  But  the  prin- 
ciple upon  which  this  Court  proceeds  in  cases  of  mistake 
is  this: — if  it  appears  upon  the  evidence  that  there  was, 
in  the  description  of  the  property,  a  matter  on  which 
a  person  might  bond  fide  make  a  mistake,  and  he  swears 
positively  that  he  did  make  such  mistake,  and  his 
evidence  is  not  disproved,  this  Court  cannot  enforce  the 
specific  performance  against  him.  If  there  appear  on 
the  particulars  no  ground  for  the  mistake,  if  no  man 
with  his  senses  about  him  could  have  misapprehended 

the 

(a)  1  Mcr.  26.  (c)  6  Hare,  443. 

(*)  2  Keen,  25.  (d)  1  Vet.  $  B.  524. 
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the  character  of  the  parcels,  then  I  do  not  think  it  is 
sufficient  for  the  purchaser  to  swear  that  he  made  a  mis- 
take, or  that  he  did  not  understand  what  he  was  about 
Such  a  case  is  quite  different  from  Malins  v.  Freewum(a), 
where  a  man  bought  one  lot  by  mistake  for  another,  and 
as  soon  as  the  auction  was  over  and  before  signing  the 
contract,  stated  that  he  had  made  the  error,  and  refused 
to  sign  the  contract. 


The  present  case  as  it  stands  is  this : — Lot  5  is  de- 
scribed as  "  an  undivided  moiety  in  a  valuable  piece  of 
freehold  plantation  ground,  &c,  let  to  Mr.  Godfrey, 
a  yearly  tenant.  The  apportioned  rent  of  this  lot  is 
16/.  per  annum."  Now  I  take  this  in  the  first  place  by 
itself.  "The  apportioned  rent  of  this  lot."  What  is 
this  lot  ?  It  is  "  an  undivided  moiety/'  Therefore, 
strictly  and  grammatically  speaking,  that  means  that 
the  apportioned  rent  of  the  lot  (that  is  of  the  undivided 
moiety)  is  16Z.  per  annum.  In  my  opinion  it  certainly 
must  be  held  that  the  Defendant  must  have  read  the 
whole  of  the  rest  of  the  conditions  of  sale,  and  it  is 
quite  clear  that  a  person  who  had  considered  the  thing 
must  have  discovered,  from  the  rest  of  the  conditions  of 
sale,  that  this  could  not  be  the  apportioned  rent  of  this 
lot.  That  undoubtedly  is  in  favor  of  the  Plaintiff,  but, 
at  the  same  time,  it  is  not  so  clearly  expressed.  He 
must  have  read  that  "the  whole  of  the  property  at  Wil- 
mington was  let  to  Mr.  Godfrey  at  the  annual  rental  of 
39/.,"  and  he  might  have  added  up  the  amount  of  the 
rents  of  the  whole,  and  a  little  consideration  would,  no 
doubt,  have  shewn  him,  that  this  could  not  have  been 
an  accurate  statement,  but  still  the  statement,  gram- 
matically, applies  to  the  apportioned  rent  of  lot  5, 
which  is  "  an  undivided  moiety."  I  cannot  say,  upon 
that  statement,  that  it  is  not  possible  that  a  person 

might 
(a)  2  Keen,  25. 
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might  have  been  bond  fide  deceived  in  the  amount,  and        1861. 
he  swears  positively  he  was  so  deceived.  v^^/ 

SWAI8LAND 
V. 

I  have  looked  very  carefully  at  the  evidence  of  the  Dbarsley. 
auctioneer,  which  is  very  material  on  the  point  of 
mistake  ;  but  his  evidence  does  not  go  quite  far  enough 
to  the  purpose.  It  is  to  be  observed  that  none  of  the 
previous  lots,  which  were  undivided  moieties  held  by 
Godfrey,  were  sold,  and  the  auctioneer  says — "  Upon 
putting  up  each  of  the  first  four  lots/'  &c.  [see 'ante, 
p.  432.] 

There  are  one  or  two  things  which  have  struck  me 
about  the  evidence.  In  the  first  place,  I  think  he  can- 
not mean  to  say,  and  it  is  expressly  contradicted  by  the 
Defendant,  that  he  spoke  to  the  Defendant  personally, 
and  that  he  said  to  the  Defendant,  "do  you  under- 
stand that  I  am  only  selling  one-half  of  this  reserved 
rent/9  I  think  so  for  this  reason  :  why  should  he  have 
been  so  particular  in  putting  up  lot  5  ?  He  does  not 
state  that  he  knew  that  the  Defendant  had  come  there 
for  the  purpose  of  bidding  for  that  lot;  and  it  is  to  be 
inferred,  and  I  assume  it  to  be  so,  that  the  Defendant 
was  present  when  the  four  previous  lots  were  put  up, 
and  therefore  I  do  not  understand  the  express  expla- 
nation of  this  statement  before  he  became  the  purchaser 
of  the  lot,  unless  the  auctioneer  knew  he  was  going  to 
purchase  it,  which  he  does  not  state  or  anywhere  explain. 
He  does  not  state  that  he  told  him  personally,  he  says 
that  he  took  pains  "  to  explain  to  him ;"  but  I  think  the 
evidence  means,  that  he  explained  to  him  in  common 
with  all  the  persons  there  present,  and  that  seeing 
possibly  that  he  looked  like  a  person  anxious  respecting 
the  matter,  he  stated  the  thing  more  clearly  in  con- 
sequence; but  that  is  quite  a  different  thing  from 
stating  it  to  him  personally.     I  believe  the  evidence  of 

the 
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the  Defendant  when  he  says  *  if  it  were  so  explained  I 
did  not  understand  it  or  hear  it." 

It  is  of  the  greatest  importance  and  the  duty  of  per- 
sons who  put  up  property  for  sale  by  auction  to  describe 
it  with  perfect  accuracy,  and  not  merely  in  such  a  way 
that  a  person,  by  drawing  proper  inferences  from  every- 
thing that  is  stated  in  the  condition  of  sale,  may  be  able 
to  ascertain  what  it  is  that  is  sold.  Considering  these 
circumstances,  and  considering  also  the  condition  and 
situation  in  life  of  the  Defendant,  which  made  him  liable 
to  fall  into  an  error,  which  liability  the  auctioneer  him- 
self states,  I  do  not  think  I  ought,  acting  upon  the 
regulated  discretion  with  which  the  Court  deals  in 
matters  of  this  description,  to  say,  that  I  can  specifi- 
cally enforce  the  contract  against  the  Defendant 


The  consequence  will  be,  that  the  bill  must  be  dis- 
missed, of  course  without  costs. 
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NORTH  v.  HUBER. 

Apr.  15. 

rpHE  Plaintiff  had  made  the  usual  affidavit  of  docu-  A  Defendant 
"*■      ments  in  his  possession  or  power,  and  he  was  fo"t{^™o,j! 
ordered  to  produce  them.     He  made  default,  and  was  production  of 
taken  into  custody  on  an  attachment  for  non-compliance  mitted  by  him 
with  the  order.     It  afterwards  appeared  that  the  docu-  to  **  "!  ni§ 

1  r  possession  or 

ments  were,  prior  to  the  suit,  in  the  possession  of  some  power.    It 
auctioneers,  who  claimed  a  lien  of  50Z.  on  them ;  they  i^rfas^atT 
still  remained  in  their  possession,  and  the  Defendant  prior  to  the 
was  unable  to  discharge  their  claim  on  it.  ^en  deposited 

with  a  tnird 
party,  who 

Mr.  Foohs  now  moved  to  discharge  the  Defendant  claimed  a  lien 
out  of  custody,  on  the  ground  that  he  was  unable  to  S*^11;  ^°? 
comply  with  the  exigency  of  the  order  for  production,  was  unable  to 
He  relied  on  In  re  William*  (a).  3552^*° 

from  custody 

Mr.  R.  Palmer  and  Mr.  Rumsey,  contrci.  dudng  them. 

The  Master  of  the  Rolls. 

I  cannot  keep  the  Defendant,  who  is  unable  to  com- 
ply with  the  order,  in  prison  for  ever.  I  must  follow 
the  decision  of  the  Lords  Justices  and  order  his  dis- 
charge. 

(a)  30  JL  J.  (N.  S.)  Ch.  610. 


Note.— See  Ex  parte  Shaw,  Jacob,  272;  Rodick  v.  GandeU,  10 
Beav.  270;  Doe  d.  Gilbert  v.  Ron,  7  Mee.  *  W.  122;  Uddell  v. 
Norton,  Kay,  App.  xi. 
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SAXON  t;.  BLAKE. 

Apr.  16. 

A  solicitor  A  FTER  some  negotiation,  the  Defendant  Mr.  Blake, 

hfoown  name  "^^    a  solicitor  at  Northwich,  entered  into  a  written 
to  purchase  a    contract,  in  his  own  name,  with  the  Plaintiff,  for  the 

freehold  ;he  *      <•      i    1 1  a  #*/w\  i 

resisted  the       purchase  of  a  freehold  property  for  3,500*. 

performance 

of  it  on  the  ThJg  wag  a  \fi\\  for  the  specific  performance  of  the 

ground  that  he 

bad  acted  as       contract. 

the  mere  agent 

of  a  client,  and      The  Defendant  resisted  the  decree,  on  the  ground 

that,  it  being  a  .     " 

case  of  hard-    that  he  had  contracted  to  purchase  the  estate  tn  his  own 
Itta^™5?   narae>  but  for  the  benefit  of  one  of  his  clients,  Mr. 

be  an  adequate  Littledale. 
remedy  to  the 

tfcthe \%>M'      Mr- A  Pa/wMjr  ^d  Mr-  Cole>  for  the  Plaintiff,  argued 
bound  to  per-    that  the  Plaintiff  had  entered  into  no  contract  except 

contract.  with  the  Defendant,  who  wag  bound  specifically  to  per* 

form  it. 

Mr.  Jolliffe,  for  the  Defendants,  argued  that  this 
Court  would  not  interfere  in  a  case  of  hardship  or  sur- 
prise. That  the  Defendant  had  acted  as  the  mere  agent 
of  another  person,  and  that  as  it  would  be  inflicting  a 
great  hardship  to  compel  him  to  take  an  estate  for  which 
he  had  no  occasion,  the  Plaintiff  would  obtain  a  suffi- 
cient remedy  if  left  to  his  action  at  law  for  damages. 
He  cited  Howell  v.  George  {a);  Matins  v.  Freeman  (b). 

The  Master  of  the  Rolls. 

This  case  is  perfectly  clear ;  there  must  be  a  reference 
as  to  title. 

(a)  1  Madd.  1.  (b)  2  Keen,  25. 


<  j. 


Note. — See  Chadwick  v.  Maden,  9  Hare,  188. 
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MANBY  v.  THE  GRESHAM  LIFE  ASSURANCE 

SOCIETY. 

April  17. 

TN  1849,  the  Plaintiff  entered  into  a  negotiation  with  The  bill  al- 
A     the  Defendants  for  the  insurance  of  the  life  of  KiifaUhe 
W%  G.  Wriffkt,  in  which  be  had  an  interest.     Wright's  effected  a  life 
age  was  thirty-seven,  but  in  consequence  of  its  being  defendant'! 
stated  "  that  he  formerly  was  not  so  steady  as  he  ought  office  at  **> 
to  be,  but  was  latterly  much  more  steady  and  temperate/9  mium;  and 
the  Defendants  required  an  extra  premium,  amounting  tbat  bv  tbe . 

^  r  °  prospectus  tbe 

to  the  same  as  on  a  good  life  of  forty-seven.    The  Plain-  life  might,  from 
tiff  thereupon  required  explanations,  and  to  be  furnished  t^^z^ne* 
with  the  report  and  prospectus  of  tbe  office,  which  were  mined,  and 
sent  to  him.  SngS" 

fie<T  of  tbe 

From  these  documents  the  Plaintiff  learnt,  that  the  cause  for 
Gresham  Life  Assurance  Society  was  established  in  the  chfrKi°g tbe 

*  *  extra  pre- 

year  1848  on  tbe  basis  stated  in  a  syllabus  published  mium  would 
by  them  in  the  year  1847,  and  which  contained  the  The  directors 
following  paragraph  : — "  The  society  has  obtained  a  having  bond 
mass  of  facts,  which  prove  that  a  very  large  proportion  ^^  afore- 
of  lives  declined  are  not  unsound  lives,  but  are  rejected,  tion,  refused 

.  to  reduce  the 

in  some  instances,  entirely  in  opposition  to  the  opinion  premium : 
of  the  medical  advisers,  frequently  from  doubts  in  the  ^J^g^ 
minds  of   the  directors,  suggested    by  tbe    personal  this  Court 
appearance  of  the   individual,  or    the  unsatisfactory  iXrfeirein 
answers  of  tbe  referees  that  tbe  party  lives  well  or  favor  of  the 
occasionally  takes  a  cheerful  glass,  or  simply  because  though  the 
the  evidence  does  not  shew  the  life  to  be  robust."    And  J880**1  had 

become 

after  stating  that  it  was  intended  to  cover  this  risk  by  "  thoroughly 
increased  rates,  it  proceeded  : — "  But  in  order  that  such  J^J* 
increased  rates  may  not  be  a  permanent  tax,  it  is  pro- 
posed 
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posed  to  allow  all  lives  so  assured,  from  time  to  time  at 
intervals  of  not  less  than  one  year,  to  require  a  re- 
examination by  the  medical  officers  of  the  society,  with  a 
view  to  ascertain  whether  the  causes  which  originally 
led  to  the  assessment  of  the  premium  on  the  higher 
scale  are  still  existing  or  have  become  removed,  in 
which  latter  case,  the  society,  upon  being  satisfied  of  the 
fact,  will  thenceforth  assure  such  lives,  at  the  same  rale 
of  premium  as  would  be  applicable  to  an  ordinary  life 
of  the  age  of  the  assured  at  the  time  be  originally 
effected  his  policy." 


The  prospectus  sent  by  the  Defendants  contained  the 
following  statements  : — "  This  society  does  not  under- 
take to  insure  the  lives  of  confirmed  invalids,  or  diseased 
persons  or  persons  having  a  strong  tendency  to  disease, 
but  only  such  of  the  declined  lives  as  may  be  deemed 
eligible  after  a  careful  medical  examination,  and  as  but 
one  fixed  extra  rate  of  premium  will  be  charged  for 
declined  lives,  the  society  will  consequently  accept  such 
only  of  them  as  the  board  of  directors,  aided  by  their 
medical  offier,  shall  consider  to  come  within  a  class  the 
risk  upon  whose  lives  would  be  covered  by  such  fixed 
extra  rate.  In  order,  however,  that  such  extra  rate  may 
not  be  a  permanent  charge,  lives  so  assured  may,  from 
time  to  time,  at  intervals  of  not  less  than  one  year, 
require  a  re-examination  by  the  medical  officer  of  the 
society,  with  a  view  to  ascertain  whether  the  causes 
which  originally  led  to  the  assessment  of  their  premiums 
on  the  higher  scale  are  still  existing  or  have  become 
removed,  in  which  latter  case,  the  society,  upon  being 
satisfied  of  the  fact,  will  thenceforth  assure  such  lives 
at  the  same  rate  of  premium  as  would  be  applicable  to 
an  ordinary  life  of  the  age  of  the  assured  at  the  time  he 
originally  effected  his  policy." 

In 
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In  January,  1850,  "  the  Plaintiff  (relying  on  the 
assurances  of  the  Defendants  made  to  him  that  he 
might  require  and  obtain  a  re-examination  of  the  life, 
and  that  if,  upon  any  subsequent  re-examination,  the 
cause  which  induced  them  to  charge  the  extra  rate  of 
premium  should  be  found  to  have  been  removed,  the  rate 
of  premium  should  thenceforward  be  reduced)  agreed  to 
insure  and  did  insure  the  life  of  William  Gaven  Wright 
in  the  Defendants'  office  for  750/." 


1861. 


Early  in  1852,  the  assured  was  examined  by  the  De- 
fendants' medical  officers,  but  without  any  successful 
result.  In  1853  he  went  to  reside  in  Melbourne,  in 
Australia,  where  he  had  ever  since  remained,  having 
entered  the  police  force  at  Melbourne  as  a  constable, 
and  being  now  employed  as  a  clerk  at  the  Town  Hall, 
Melbourne. 


The  Plaintiff,  being  satisfied  that  he  was  justly  en* 
titled  to  have  the  said  premium  reduced,  requested  the 
Defendants  to  have  the  life  re-examined,  but  the  De- 
fendants refused  to  have  any  re-examination  made  or  to 
make  any  reduction  in  the  premium,  but  at  length 
their  secretary,  on  the  2nd  of  November,  1858,  wrote 
to  the  Plaintiff  as  follows : — "  We  have  no  agent  or 
medical  referee  in  Australia,  but  I  shall  be  happy  to 
submit  any  certificates  you  may  procure,  as  to  Mr. 
Wright's  health  and  habits,  that  you  may  obtain  from 
that  colony.  More  than  this  I  cannot,  nor  indeed  have 
I  power  to  say." 

The  Plaintiff,  accordingly,  had  the  assured  examined 
personally  as  to  his  state  of  health,  by  a  physician  and 
a  surgeon  of  eminence  in  Melbourne,  on  the  10th  of 
May,  1859,  and  the  bill  alleged,  that  the  assured  was 
then  thoroughly  healthy  and  sound,   and  his  life  was 

fairly 
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fairly  and  properly  insurable  at  the  ordinary  rate  for  a 
healthy  life  of  his  age,  and  the  examining  physician  and 
surgeon  wrote  and  sent  to  the  Plaintiff  the  following 
certificates : — 

"  I  certify  that  I  have  this  day  examined  Mr. 
Wright.  I  find  him  healthy  in  every  respect,  and 
would  have  no  hesitation  in  recommending  his  life  for 
insurance.  I  may  add  that  I  have  known  him  for  about 
three  years  as  a  steady  sober  constable  of  the  Melbourne 
city  police  force.  There  is  nothing  that  I  know  of  to 
render  his  life  subject  to  any  more  than  ordinary  risk. 

"Richard  S.  Traceg,  M.D.  and  M.ILC.S., 
"  Physician  to  the  Melbourne  Lying-in  Hospital* 
"Melbourne,  I Oth  Mag,  1859." 

"  I  certify  that  I  have  examined  constable  Wright 
this  day  as  to  his  state  of  health.  I  consider  him  to  be 
thoroughly  healthy  and  sound,  in  fact)  a  first-class  life 
for  his  age — 46  years.  I  have  known  him  for  five  years, 
and  believe  he  has  been  a  teetotaller  for  nearly  the 
whole  of  this  period. 

"  F.  T.  Ford,  M.R.C.S.,  &c, 

"  Surgeon  to  the  Police  Force. 
"  M'Kenzie  Street,  Melbourne,  Mag  10,  1859." 


The  Plaintiff  sent  them  to  the  Defendants  on  the 
10th  of  August,  1859,  with  a  request  that  the  directors 
would  reduce  the  premium  on  the  policy,  and  in  answer 
to  this  request,  the  secretary  wrote  to  the  Plaintiff,  on 
the  9th  of  September,  1859,  a  letter,  refusing  compliance 
with  the  request,  and  containing  the  following  paragraphs 
in  justification  of  their  refusal : — "  It  certainly  appears 
that  he  was  in  good  health  when  insured,  was  in  good 
health  when  examined  in  London,  and  by  the  testimony 
you  have  obtained  is  now  in  good  health,  but,  on  the  other 

hand, 
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handy  his  habits  were  not  fully  satisfactory,  and  upon  this, 
he  was  charged  the  extra  rate,  and  was  content  so  to  be. 
The  board  have,  upon  reviewing  all  the  circumstances, 
become  unanimously  of  opinion  that  the  features  of  the 
case  in  Australia  have  changed  fof  the  worse  as  com- 
pared with  his  station  in  England,  and  they  have  decided 
that  the  case  is  not  one  in  which  they  can  fairly  to  others 
remit  the  extra  premium.  As,  however,  it  is  their 
practice  to  consider  cases  as  they  may  be  presented 
from  time  to  time,  should  Mr.  Wright  regain  the  posi- 
tion in  life  commensurate  with  his  education  and  former 
habits,  the  directors  will  willingly  reconsider  the  case, 
but  the  whole  experience  of  assurance  indicates  this 
class  of  cases  as  the  worst  with  which  they  have  to 
deal,  and  as  such  are  now  declined  by  this  and  other 
offices,  there  is  but  little  chance  of  reduction  of  the  rate 
already  charged  until  his  health,  habits,  circumstances 
and  position  in  life  all  concur  in  restoring  him  to  a 
satisfactory  state/9 


1861. 


The  bill  contained  the  following  charge  : — "  The 
Plaintiff  charges  the  Defendants  with  having  broken 
faith  with  him ;  the  sole  cause  which  originally  led  to 
the  assessment  of  the  premium  at  the  high  rate  of 
4L  4s.  fUL  per  centum  was  the  fact,  that  the  said 
William  Gaven  Wright  had  (to  use  the  terms  of  the 
Defendants'  syllabus)  '  lived  well '  in  his  younger  days, 
and  that  he  then  occasionally  '  took  a  cheerful  glass,' 
and  that  consequently  his  life  was  '  not  robust '  at  the 
time  when  the  insurance  was  effected.  This  cause  has 
long  since  been  entirely  removed ;  the  habits  of  the 
assured  have  for  many  years  been,  and  now  are,  not 
only  sober  and  temperate,  but  even  abstemious.  He 
has  been  and  still  is  in  excellent  health,  his  life  is  no 
longer,  if  it  ever  was,  slightly  or  at  all  below  the 
average,  and   there  is  not  now  and  has  not  been,  for 

many 
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many  years,  any  reason  whatever  why  his  life  should  be 
insured  at  a  higher  rate  than  would  be  applicable  to  an 
ordinary  life  of  his  age." 

The  bill  prayed,— 1.  That  the  Defendants  might  be 
ordered  specifically  to  perform  their  agreement  with  the 
Plaintiff  for  the  reduction  of  the  amount  of  annual  pre- 
miunTon  the  life  policy,  and  to  repay  the  Plaintiff  what 
he  had  overpaid  them,  and  to  accept  a  properly  reduced 
annual  premium  for  the  future ;  and  that  all  proper  in- 
quiries might  be  directed  and  accounts  taken  for  ascer- 
taining the  amount  overpaid  and  the  reduced  premium 
proper  to  be  paid  in  future. 

To  this  bill  the  company  filed  a  general  demurrer. 

Mr.  Sehvyn  and  Mr.  Foohs  in  support  of  the  demurrer. 
The  statements  in  this  bill  are  to  be  taken  most  strongly 
against  the  pleader,  and  from  the  8th  paragraph  it  is  to 
be  inferred  that  the  preliminary  negotiation  between  the 
parties  resulted  in  a  policy  under  seal.  The  policy 
alone  constitutes  the  contract,  and  nothing  else  can  be 
regarded  while  it  remains  unimpeached,  and  that  which 
was  merely  preliminary  to  the  ultimate  contract  can- 
not be  specifically  enforced ;  Robertson  v.  Marquis  of 
Londonderry  (a). 

Secondly.  The  syllabus  and  prospectus  did  not 
amount  to  a  contract  to  reduce  the  premiums.  The 
re-examination  was  to  be  by  the  medical  officers  of  the 
society,  and  the  directors  were  to  be  satisfied.  They 
did  not  pledge  themselves  to  adopt  any  report,  but  re- 
tained a  discretion ;  and  the  Plaintiff  may  drop  the 
policy  if  he  is  dissatisfied  with  the  present  amount  of 
premium. 

Thirdly. 
(«)  2  L.  J.  (N.  S.)  Ch.  137. 
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Thirdly.  The  bill  is  demurrable  for  uncertainty,  for  it 
asks  the  specific  performance  of  a  contract,  viz.  the 
policy,  the   terms   of  which    it   studiously    conceals;  v. 

Warmald  v.  JDe  Lisle  (a) ;  Armitstead  v.  Durham  (ft).  ^'V* 


Manbt 


Mr.  Thomas  C.  Wright  in  support  of  the  bill.  All 
the  statements  in  the  bill  being  admitted  by  the  de- 
murrer to  be  true,  the  Plaintiff  is  clearly  entitled  to 
some  relief.  The  Plaintiff  is  stated  to  have  insured  in 
the  reliance  of  the  assurance  of  the  Defendants  "that  he 
might  require  and  obtain  a  re-examination  of  the  life/' 
and  that  if  "  the  cause  for  the  extra  rate  should  be  found 
to  have  been  removed,  the  rate  of  premium  should 
thenceforward  be  reduced  "  to  the  ordinary  rate.  There 
is  a  distinct  allegation  that  the  cause  has  been  removed, 
and  that  the  insured  is  now  in  excellent  health ;  the 
Defendants  are  therefore  bound  to  reduce  the  premium. 
The  syllabus  and  prospectus  amount  to  a  contract  to  re- 
duce the  premium  under  the  circumstances  now  existing, 
and  as  to  the  society  "  being  satisfied,"  it  must  act  bond 
jide,  and  cannot  without  reason  refuse  to  be  satisfied. 
Here  the  reason  alleged  by  them  is  wholly  unsatisfactory, 
depending  on  his  regaining  a  position  in  life  commen- 
surate with  his  education  and  former  habits.  This  is 
similar  to  the  case  of  a  mortgagee  contracting  to  receive 
a  reduced  rate  of  interest  on  punctual  payment;  the 
Court  will  enforce  such  a  stipulation. 


The  Master  of  the  Rolls. 

If  the  Defendants  have  erroneously  exercised  their 
judgment  in  this  case,  I  regret  that  the  Plaintiff  can 
have  no  redress;  but  I  think  it  is  impossible  for* this 

Court 

(a)  3  Beat.  18.  *     (6)  11  Beav.  422. 

VOL.  XXIX — 111.  G  Q 
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Court  to  interfere  with  the  judgment  of  the  directors 
bona  fide  exercised. 

According  to  the  contract  alleged,  the  society  con- 
tract that  they  will,  in  a  certain  event,  namely,  of  the 
improvement  of  the  life  of  the  insured,  exercise  their 
judgment  bond  fide;  and  if  they  should  be  of  opinion 
that  it  is  proper,  they  will  reduce  the  premium  to  that 
on  an  ordinary  life.  The  Plaintiff  says,  that  he  has 
furnished  the  directors  with  evidence  that  the  assured  is 
now  in  perfect  health,  but  they  are  not  satisfied  of  the 
fact ;  the  Defendants'  case  is,  that  they  had  bond  fide  ex- 
ercised their  judgment,  and  are  of  opinion  that  the 
Plaintiff  has  not  fulfilled  the  condition.  Thus  the 
Plaintiff  says  he  has,  while  they  say  he  has  not  It  is 
impossible  for  this  Court  to  hold  that  the  directors  have 
exercised  their  judgment  erroneously,  and  to  exercise  it 
in  their  place. 

The  contract  being  that  the  directors  will  bond  fide  do 
what  is  right  between  the  insurer  and  the  shareholders, 
it  is  clear  this  Court  cannot  interfere ;  if  it  did,  it  would 
be  making  a  new  contract  for  the  parties,  and  subjecting 
them  to  stipulations  which  they  never  entered  into,  and 
never  intended  to  enter  into. 


The  demurrer  must  be  allowed,  without  liberty  to 
amend. 
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BATEMAN  v.  GRAY. 

April  18. 

npHE  testator  devised  and  bequeathed  his  real  and  Bequest  to  all 
•*■      personal  estate  on  trusts  to  convert  and  invest,  and  ^V^^n 
after  giving  certain   annuities  thereout,  he  proceeded  or  hereafter  to 

A\  be  born/*  who 

thus  :_  shall  attain 

twenty-one,  in 

"And  Bubject  to  the  payment  of  the  said  two  last-  equal  shares; 
mentioned  several  annuities,  upon  trust  that  they  the  maintenance° 
said  trustees  or  trustee  shall  stand  and  be  possessed  out  of  and  for 

.  .  accumulation 

thereof  upon  the  trusts  following  (that  is  to  say) :     In  0f  income,  and 
trust  for  all  and  every  the  child  and  children  of  my  of  a^vance" 

J  *   ment  out  of 

nephew  Thomas  Bateman  (sou  of  my  said  brother  James  the  "presump- 
Bateman),  now  born  or  hereafter  to  be  born,  toko  shall  j^J  'ta^'on 
attain  the  age  of  twenty-one  years,  for  all  and  every  the  the  first  child 
child  and  children  of  my  niece  Catherine,  the  wife  of  twenty-one 
Charles  Robins  (a  daughter  of  my  said  brother  James  the  <*»*•  **• 

0  J  ascertained, 

Bateman),  now  bom  or  hereafter  to  be  born,  who  shall  and  that  the 

attain  the  age  of  twenty-one  years,  and  for  all  and  every  ^J8^' 

the  child  and  children  of  my  niece  Clara  Elizabeth,  were  ex- 

*    1  1  1 

the  wife  of  Philip  Henry  Barton,  now  born  or  hereafter 
to  be  born,  who  shall  attain  the  age  of  twenty-one  years, 
and  the  same  to  go  unto  and  equally  among  the  said 
several  children  of  the  said  Thomas  Bateman,  Catherine 
Robins  and  Clara  Elizabeth  Barton  absolutely,  in  equal 
shares,  and  they  respectively  to  take  per  capita  and  not 
per  stirpes.  And  1  direct  that  the  income  arising  from 
the  presumptive  share  or  respective  shares  of  every  or 
any  such  child  or  children  shall  be  applied,  if  and  as 
my  said  trustees  shall  think  proper,  for  the  maintenance 
and  education  of  such  child  or  children  respectively, 
until  his  or  their  majority,  or  marriage  in  the  case  of 
females,  and  the  unapplied  portion  if  any  of  such  income 

a  a  2  shall 
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1861.  shall  be  added  to  the  principal  of  the  share  or  shares 
respectively  whence  the  same  shall  have  arisen,  but  such 
accumulated  fund,  nevertheless,  shall  remain  applicable, 
if  occasion  shall  require,  to  the  maintenance  and  educa- 
tion of  the  child  or  children  from  whose  share  or 
respective  shares  the  same  shall  have  arisen.  And  I 
also  empower  my  trustees  or  trustee,  in  their  absolute 
discretion,  if  occasion  shall  require,  to  apply  any  part, 
not  exceeding  one  half,  of  the  capital  of  the  vested  or 
presumptive  share  or  respective  shares  of  any  child  or 
children  of  my  said  nephew  and  neices  for  his,  her  or 
their  advancement  in  life." 

The  testator  died  in  1857. 

The  testator's  nephew  Thomas  Bateman  had  eight 
children,  namely,  the  Plaintiff  Louisa  Ann  Bateman 
and  seven  others,  all  of  whom  were  infants.  The 
testator's  niece  Catherine,  the  wife  of  Charles  Robins, 
had  three  children,  namely,  the  Plaintiff  Kate  Robins 
and  two  others,  all  of  whom  were  likewise  infants. 
And  the  testator's  niece  Clara  Elizabeth,  the  wife  of 
Philip  Henry  Barton,  had  four  children,  namely,  the 
Plaintiff  Frank  Barton  and  three  others,  all  respectively 
likewise  infants. 

A  doubt  had  arisen,  on  the  construction  of  the  will,  as 
to  the  period  during  which  any  future  born  children"  of 
the  respective  parties,  in  favor  of  whose  children  the 
testator's  residuary  estate  was  disposed  of,  were  re- 
spectively to  be  bom  to  entitle  them  respectively  to 
participate  in  the  benefits  of  the  bequest. 

The  bill  prayed  a  declaration  of  the  rights  of  the 
parties 

Mr. 
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Mr.  Shapter  and  Mr.  Bayshawe,  jun.,  for  the  Plain-  1861. 
tiffs,  argued,  that  the  class  was  to  be  ascertained  when 
the  eldest  child  attained  twenty-one/ and  that  no  chil- 
dren born  after  that  period  could  participate  in  the  gift. 
They  cited  an  unreported  case  of  Carver  v.  Beaver  (see 
infra,  note). 

Mr. Fooks  relied  on  the  maintenance  clause,  and  cited 
Gillman  v.  Daunt  (a) ;  Jar  man  on  Wills  (b). 

Mr.  W.  H.  Clarke  and  Mr.  Hardy  for  annuitants, 

Mr.  Eddis  for  the  executrix. 

Mr.  Shapter  in  reply. 

The  Master  of  the  Rolls. 

I  think  the  class  fixed  and  ascertained  when  the  eldest 
attains  twenty-one. 

(a)  3  Kay  $  J.  48.  (6)  Vol.  2,  p.  130  {2nd  edit.) 


Note. — Carver?.  Beaver  (V.  C.  Kindersley,  14  July,  1859)  was 
cited  in  the  following  terms :— Bequest  of  30,000/.  to  W.  J.  for 
life,  with  remainder  to  bis  children,  and  of  another  30,000/.  to  J.  for 
life,  with  remainder  to  his  children,  and  in  default,  to  the  same  trusts 
for  the  children  of'  W.  J.  as  declared  of  and  concerning  the  first  30,000/. 
J.  died  without  issue. 

V.  C.  Kindersley  declared  that  the  second  30,000/.  belonged  to  the 
children  of  W.  J.t  liable  to  open  and  let  in  future-born  children.  He 
considered  that  "  the  same  trusts"  meant  the  same  as  by  the  context 
and  construction  were  attached  to  the  first  legacy  of  30,000/. 
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SPARLING  v.  PARKER.    (No.  3.) 

April  18. 

Bequest  of        HPHE  testator,  by  his  will  dated  in  1837  (which  bow- 

td  CA"rfe|8tate  ever  was  "10Pera^ve  as  regarded  bis  real  estate) 

11  and  to  his      devised  and  bequeathed,  in  substance  (a),  his  real  and 
sons  after  him   personal  estate,  upon  trust  to  invest  in  the  purchase  of 

in  the  usual      lands,  as  they  should  judge  most  advantageous  and  con- 
mode  of  sue-  .  "  \  *       .       i  .AJi 
cession."          venient  to  the  estates  he  already  possessed.     And  he 

Chart    t   k     £ave  *^e  'nterest>  rente  an^  profit*  of  his  real  and  per- 
for  life  only,     sonal,  until  converted  into  real,  property  to  Eliza  Ellen 

Parker  for  life,  and  proceeded  thus  : — 

"  And  upon  the  death  of  the  said  Eliza  Ellen  Parker, 
I  give,  devise  and  bequeath  all  iny  said  real  and  per- 
sonal, until  converted  into  real,  property  to  Charles 
(1  believe)  the  second  son  of  the  said  William  Sparling, 
now  Captain  in  the  15th  Light  Dragoons,  and  to  his 
first  and  other  sons  after  him,  tit  the  usual  mode  of  suc- 
cession ;  failing  whom,  then  I  give,  devise  and  bequeath 
all  my  said  real,  and  personal,  until  converted  into  real, 
property  to  John,  the  third  son  of  the  said  William 
Sparling,  and  now  or  recently  of  Oriel  College,  Oxford, 
and  to  his  first  and  other  sons  after  him,  in  like  succes- 
sion ;  failing  whom,  then  I  give,  devise  and  bequeath 
all  my  said  real,  and  personal  until  converted  into  real, 
property  aforesaid  to  William  (1  believe)  the  eldest  son 
of  the  said  William  Sparling,  and  to  his  second  and 
other  sons  after  him,  in  the  usual  succession,  and  to 
their  heirs  absolutely  for  ever.*' 

The  testator  died  in  1838,  and  Mrs.  Parker  having 

died 

(a)  See  9  Beat).  524. 


SfAKLING 
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died  in  1861,  Charles  Sparling,  who  was  a  bachelor,        1861. 
presented  a  petition,  praying  that  a  proper  construction 
might  be  put  on  the  above  clause  of  the  will,  and  that 
the  rights  of  all  parties  might  be  declared.  ?£rE*«E\ 

(No*  o.) 

The  personal  estate  bad  never  been  invested,  and  con- 
sisted of  19,927/.  £3  per  Cents.,  which  were  in  Court. 

Mr.  Bur  don,  in  support  of  the  petition,  argued,  that 
the  words  of  the  gift  would  have  given  an  estate  tail  to 
Charles  in  real  estate,  and  that  they  gave  him  an  abso- 
lute interest  in  the  personalty.  That  the  word  "  son" 
was  a  word  of  limitation  ;  Jarman  on  Willi  (a) ;  Read 
v.  Willis(b);  By  field's  Case,  cited  in  King  v.  Melting  (c); 
Milliner  v.  Robinson  (d) ;  Doe  d.  Oarrod  v.  Oarrod  (e) ; 
Charlton  v.  Craven  (/). 

Mr.  C.  Hall  and  Mr.  H.  Broke  for  the  Plaintiffs,  and 

Mr.  Selwyn  and  Mr.  Hawkins  for  the  other  De- 
fendants. 


The  Master  of  the  Rolls. 

I  have  no  doubt,  on  the  intention  and  on  the  true 
construction  of  this  will,  that  no  larger  estate  is  given  to 
Charles  than  for  life.  I  cannot  go  beyond  that,  Charles 
may  yet  have  children. 

(a)   Vol.  2.  p.  337  (2nd  edit.)'  (d)  1  Moore,  682.  pL  939. 

(6)  1  Colty.  86.  (0  2  Barn.  $  Ad.  87. 

(r)  1  Vent.  225.  (/)  2  Bam.  *  Cr.  524. 
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April  16. 


FORD  v.  TENNANT. 


A.  BM  a  soli-  X>Y  indenture,  dated  the  8th  of  February,  1842,  Lord 
teujhufp  an  Kensington,  in  consideration  of  10,000/.,  granted 

annuity  to  W.  H.  Savage  an  annuity  of  1,050/.  for  ninety-nine 

eatatTof  Lord  years,  if  certain  persons  so  long  lived,  and  had  charged 
K.    Lord  K.'s  jt  on   fa8  Brompton  estate.      This  annuity  was  also 

executor  filed  r 

a  bill  against     secured  by  judgment. 

A.  B.  alone, 
insisting  that 

A.  B.  bad  In  July,  1845,  Mr.  Tennant,  a  solicitor,  bought  up 

fhewticitor  **  Savage's  annuity  and  all  arrears  for  5,000/. 

and  on  behalf 
of  Lord  K» 

Held,  tbat  Lord  Kensington  died  in   1852,  and  Mr.  Ford,  his 

kidlnent  era-  devisee  an<*  executor,  filed  this  bill  against  Mr.  Tennant 
ditors  were  not  alone,  insisting  that  the  purchase  had  been  made  by 
partleTto  the  Mr.  Tennant  while  he  was  acting  as  the  solicitor  of 
»uit.  Lord  Kensington,  and,  secondly,  that  it  had  been  paid 

for  by  Mr.  Tennant  with  Lord  Kensingtons  moneys. 
The  bill  prayed  a  declaration  that  the  estate  of  Lord 
Kensington  was  entitled  to  the  benefit  of  the  purchase 
of  the  annuity ;  for  an  account  of  the  receipts  of  the 
Defendant  in  respect  of  the  annuity,  and  also  of  the 
sums  (if  any)  contributed  by  the  Defendant  towards  the 
purchase,  and  that  the  Defendant  might  be  ordered  to 
assign  the  annuity  and  securities  to  the  Plaintiff. 


To  this  bill  the  Defendant  put  in  a  plea,  that  Lord 
Kensington,  at  his  death,  was  indebted  to  twenty-three 
persons,  whose  names  were  stated,  on  judgments,  which 
were  stated,  and  that  such  judgment  creditors  claimed 
to  have  a  lien  and  charge,  by  virtue  of  their  judgments, 

on 


Ford 


* 
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on  the  estates  charged  with  the  annuity,  and  all  other        1861. 
the   real  estates  of  Lord   Kensington  devised   to   the 
Plaintiff;  and  that  such  judgment  creditors  were  neces- 
sary parties  to  this  suit.  Tenmamt. 

Mr.  R.  Palmer  and  Mr.  E,  K.  Karslahe  in  support 
of  the  plea.  The  judgment  creditors  are  necessary 
parties  to  this  suit.  It  is  settled  that  a  mortgagor  can- 
not buy  up  an  incumbrance  and  keep  it  on  foot  to  the 
prejudice  of  his  mortgagees  (a) ;  if,  therefore,  the  Plain- 
tiff should  succeed  in  this  suit,  the  benefit  of  it  will 
enure  to  all  the  prior  incumbrancers  on  the  estate. 
The  general  rule  of  the  Court  is  this :— that  all  persons 
interested  in  the  litigation  must  be  made  parties  to  the 
suit,  in  order  that  there  may  be  a  complete  decree,  and 
that  the  Defendant  may  not  be  harassed  by  a  multi- 
-  plicity  of  suits.  The  question  raised  in  this  suit  is  not  - 
to  be  tried  piecemeal,  and  if  the  judgment  creditors 
are  not  brought  before  the  Court  they  will  not  be  bound 
by  the  decision  in  this  case,  and  therefore  Mr.  Tennant 
may  be  subject  to  twenty-three  other  suits. 

Here  the  Plaintiff,  in  fact,  represents  an  insolvency ; 
there  are  twenty -three  absent  persons  who  have  a 
superior  title  to  him,  and  there  are  prior  debts  to  the 
extent  of  50,000/. ;  the  less  the  interest  of  the  Plaintiff 
may  be,  the  less  probable  is  it  that  he  will  conduct  the 
suit  in  a  manner  satisfactory  to  those  prior  to  him,  and 
he  cannot  represent  them  or  bind  their  interests.  They 
cited  Redesdale  (b) ;  Lumsden  v.  Fraser(c). 

Mr.  Selwyn  and  Mr.  Southgate  for  the  Plaintiff  were 
not  heard. 

The 

.      (a)  See  Otter  v.  Jjord  Vaux,  6  (6)  5  Ed  150. 

De  G.,  Af.  4  G.  638.  (c)  1  MyL  $  Cr.  589. 
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1861. 


FoM> 
V. 

Tbnnakt. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  these  persons  are  not  necessary 
parties  to  this  suit.  If  I  were  to  determine  that  they 
were,  it  would  practically  be  holding  that  no  person 
could  sue  for  a  piece  of  land,  which  he  said  he  was 
entitled  to  but  another  person  claimed  to  be  owner  of, 
without  making  all  his  judgment  creditors  parties  to 
that  suit,  because  each  would  be  interested  in  the  land 
if  recovered. 

The  number  of  judgment  creditors  cannot  possibly 
affect  the  question.  The  Court  cannot  inquire  into 
whether  a  person  is  insolvent,  for  the  purpose  of  deter- 
mining whether  he  is  entitled  to  sue  in  this  Court  to 
have  another  person  declared  to  be  a  trustee  for  him  of 
land  which  the  Defendant  insists  that  he  bought  for  his 
own  exclusive  benefit 

This  suit  is  simply  this : — the  representative  of  a 
mortgagor  files  a  bill  against  a  solicitor  who  has  bought 
up  a  considerable  annuity  charged  on  the  mortgagor's 
land,  and  the  legal  personal  representative  of  the  mort- 
gagor says :  "  You  bought  it  as  my  testator's  agent  and  for 
his  benefit."  The  Defendant,  on  the  contrary,  says : — "  I 
bought  it  for  myself,  and  I  am  not  liable  to  account  for 
it."  If  every  person  who  has  any  claim  on  the  Plain- 
tiff's estate  must  be  brought  before  the  Court  in  such  a 
case,  the  effect  of  the  act  of  parliament  making  a  regis- 
tered judgment  a  charge  on  the  property  would  simply 
be  to  baffle  the  Court,  and  by  reason  of  the  multiplicity 
of  parties  to  render  it  impossible  for  the  Court  to  deter- 
mine the  rights  of  the  parties.  I  do  not  mean  to  pre- 
judge the  question  whether  any  one  of  the  judgment 
creditors  could  raise  the  question  raised  by  this  bill, 
but,  assuming  that  they  could,  I  am  still  of  opinion  that 
they  are  not  necessary  parties  to  this  suit.  The  plea 
must,  therefore,  be  overruled. 

Note.— Affirmed  by  the  Lord  Just  ice  st  1  June,  1861. 
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1861. 


SIMMONDS  v.  COCK. 

Mar.  4, 5,  8. 

rpHE  testator  William  Cock,  by  his  will  dated  in  1853,  Devise  of  real 
gave  the  yearly  rents  and  profits  af  all  his  real  |Je  ][„£  after* 
estate,  and  the  interest,  dividends  and  yearly  produce  of  her  decease  to 
all  his  personal  estate,  unto  his  wife  Ann  Cock  for  her  d.  and  £  (an 
life.  and.  after  her  decease,  the  testator  care,  devised  '"J"^  "  K*°~ 

77  7  °       7  video  she  lives 

and  bequeathed  ajl  his  real  and  personal  estates  unto  to  attain  the 
and  to  the  use  of  his  sons  Albert  Cock,  Edwin  Cock  and  J**  °    *  c»  y" 

'  one  years. 

Frederick  Cock,  and  his  granddaughter  Ellen  Bayden  Held,  that  this 

Simmonds,  provided  she  lived  to  attain  the  ape  of  twenty*  $on  subse- 

one  years,  their  respective  heirs,  executors,  administrators  9uellt»  ?ndt  *ne 

i        .  .     i      i         mi  .       i    ,  •    ten,int  for  1,fo 

and  assigns   absolutely.     The  testator  appointed    his  having  died 

three  sons  executors  of  his  will.  during  the 

minority  of 
£.,  that  E. 

Thete*tatordiedonthe27thof  October,\853;  his  wife  ^sW^f  to 
survived  him,  but  died  a  few  days  after.     The  testator  the  rents  until 
died  seised  of  real  estate,  and  possessed  of  some  property  twentv-one. 
held  upon  lease  for  lives  under  the  Dean  and  Chapter  of 
Canterbury. 

This  suit  was  instituted  by  Ellen  Bayden  Simmonds, 
an  infant  of  about  seven  years  of  age,  against  the  tes- 
tator's three  sons  and  executors,  praying  the  adminis- 
tration of  the  estate,  and  that  the  Plaintiff's  contingent 
share  might  be  ascertained  and  properly  secured.  A 
decree  was  made  in  1859,  directing  the  usual  accounts 
and  inquiries  as  to  the  personal  estate,  together  with  an 
inquiry  as  to  the  testator's  real  estate,  and  an  account  of 
the  rents  thereof  received  by  the  Defendants. 

The  Defendants  presented  a  petition  of  rehearing, 
stating  that  the  cause  was  heard  as  a  short  cause,  and 

that 
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1861.  that  the  attention  of  the  Court  had  not  been  drawn  to 
the  fact,  that,  in  consequence  of  Ann  Cock,  the  wife  of 
the  testator,  having  survived  the  testator  and  afterwards 
died  while  the  Plaintiff  was  still  an  infant,  the  Plaintiff 
was  not  (as  the  Petitioners  submitted)  entitled  to  any 
part  of  the  testator's  real  estates.  That,  under  these 
circumstances,  the  Petitioners  were  advised  that  the  in- 
quiry and  account  as  to  the  real  estate  and  rents  ought 
not  to  have  been  directed  to  be  made  and  taken.  They 
prayed  that  the  decree  might  be  varied  in  the  matters 
thereinbefore  complained  of. 

Mr.  Shapter  and  Mr.  Dickinson  for  the  Defendants, 
in  support  of  the  petition  of  rehearing,  argued,  that  the 
gift,  in  this  case,  was  distinctly  to  take  effect  "  provided 
she  (the  Plaintiff)  lived  to  attain  twenty-one,"  which 
was  clearly  a  contingent  event,  until  the  happening  of 
which,  she  could  not  be  said  to  have  any  estate.  That 
this  was  a  contingent  remainder,  and  that  not  having 
become  vested  upon  the  death  of  the  tenant  for  life,  it 
had  altogether  failed.  They  distinguished  those  cases 
in  which  the  devisee  had  to  perform  a  particular  act 
within  a  limited  time,  and  the  present  case,  where  the 
gift  was  only  to  take  effect  in  a  contingent  event  quite 
independent  of  the  act  of  the  devisee,  and  which  qua- 
lified the  description  of  the  person. 

Mr.  Lloyd  and  Mr.  Jessel  for  Ellen  Bayden  Simmonds. 
This  is  a  vested  remainder,  subject  to  a  condition  sub- 
sequent, on  the  non-happening  of  which,  the  heir  will 
be  entitled  to  enter.  We  admit  that  a  contingent 
remainder  must  vest  on  the  determination  of  the  par- 
ticular estate,  and,  for  that  reason,  the  Courts  have 
always  struggled  to  hold  that  a  remainder  is  vested,  and 
that  a  condition  attached  to  an  estate  is  subsequent. 
If  the  condition  be  read  as  subsequent,  the  heir  would 

enter 
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enter  in  the  meanwhile  and  destroy  the  estate  intended        1861. 
for  the  devisee. 


Technical  words  must  have  their  technical  meaning, 
and  the  word  "provided"  has  always  been  held  a  proper 
technical  word  to  create  a  condition  subsequent.  Thus, 
when  there  is  a  devise  to  A.  for  life,  provided  be  goes 
to  Rome,  the  estate  vests  in  A.,  who  has  his  whole  life 
to  perform  the  condition.  So  in  the  case  of  a  devise  to 
A.  for  life,  provided  he  should  marry  B. 

The  decisions  on  personal  estate  have  no  bearing  on 
this  question,  which  relates  to  realty ;  for  the  rules  as  to 
real  and  personal  estate  are  different.  In  cases  of  per- 
sonal estate  the  heir  cannot  enter,  and,  besides,  the  Court 
follows  the  rule  of  the  civil  law,  so  that  under  the  same 
words,  the  Court  has  even  held  a  gift  of  residue  con- 
tingent as  to  personal  estate,  but  vested  as  to  realty. 
When  the  gift  is  contingent,  the  mesne  income,  until 
the  happening  of  the  contingency,  passes  to  the  legatee 
on  the  gift  becoming  vested ;  hut,  as  to  realty,  the  inter- 
mediate rents  belong  to  the  heir  at  law. 

As  to  the  estate  pur  autre  vie,  there  is  no  such  rule  as 
to  vesting  in  regard  to  the  particular  estate,  all  gifts  over 
in  remainder  of  estates  pur  autre  vie  are  really  neither 
remainders  nor  executory  devises,  but  a  creation  of  the 
statute  of  Charles  the  2nd,  and  in  the  nature  of  exe- 
cutory devises. 

The  following  authorities  were  relied  on :  Hanson  v. 
Graham  (a) ;  Boras  tons  Case  (b) ;  Doe  v.  Nowell  (c) ; 
Phipps  v.  Williams  (d);  Phipps  v.  Ackers  (e) ;  Snow  v. 

Poulden 

(a)  6  Vet.  239.  (d)  5  Sim.  44. 

(6)  3  Rep.  19.  (e)  2  Clark.  £  Fin.  665—702 ; 

(c)   1    Maulc  $  S.   327  ;    5      9  Clark.  £  Fin.  583 ;  9  Bligh, 

Dow.  203.  N.  S.  430. 
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Poulden  (a) ;  Riley  v.  Garnett  (b) ;  Atlwater  v.  AtU 
water(c);  Fearne's  Cont.  Rem.(d);  Festingv.  Allen (e); 
Egerton  v.Brownbw(f);  Browne  v.  Browne  (g);  Allen 
v.  J  lien  (A);  De  Beauvoir  v.  De  Beauvoir  (i)\  Fearnes 
Cont.  Rem.(j);  Doe  d.  Planner  v.  Scudamore  (k) ; 
Edwards  v.  Hammond  (t) ;  Ooodtitle  v.  Whitby  (m) ; 
Littleton  (n) ;  8 hep.  Touch,  {o) ;  Thomas  v  Howell  (p); 
PowelFs  Devises  (q) ;  Geery  v.  Reason  (r) ;  Popham  9. 
Bampfeild(s);  Aislabie  v.  Rice{t);  Low  v.  Burron{u); 
Reynolds  v.  Wright  (x). 


Mr.  Shapter  in  reply. 

James  v.   Lord   Wynford(y);    Alexander  v.   Alex- 
ander (z)  ;    Powell's  Devises  (aa)  ;    Northen  v.    Car- 

m 

negie  (bb). 


_  m 

The  Master  of  the  Rolls. 

March  8.  In  this  case,  the  question  is  simply  whether  this  is  a 

condition  precedent  or  subsequent.  If  it  be  a  condition 
precedent,  then  the  devisee  has  not  fulfilled  the  condi- 
tion! but  if  it  be  subsequent,  she  has  got  sufficient  time 
to  perform  it. 

The 


(c)  1  Keen,  196. 

(6)  3  De  G.Sf  Sm.  629. 

(c)  18  Bear.  330. 

(<*)  Vol.  2,  p.  \4i>(  Smith's  edit.) 

(e)  12  Mee.  $  W.  279;  5 
Hare,  573. 

(/)  4  fl.  of  L.  Cos.  214. 

(£)  3  5m.  £  G.  568. 

(A)  1  Con.  4  L.  427 ;  2  Dm. 
$  Wir.  324. 

(i)  3  H.  o/L.  Co*.  524. 

(j)   Fo/.  2,  p.  145. 

(A)  2  Bos.  $  P.  289. 

(/)  3  Lev.  132. 


(m)  1  Burr.  228. 

(n)   Page  329. 

(o)  Ch.6tpp.  121,  122. 

(/?)  &fe.  170. 

(9)    To/.  2,  p.  262  (9M  «/#/.) 

(r)  Cro.  Cor.  128. 

(»)  I  Vern.  79. 

(0  3  MaM.256;  8  Taim/. 459. 

(ti)  3  P.  WiM  262. 

(x)  25  Beav.  100 

(y)  1  5m.  Sf  G.  40. 

(?)  16  C.  B   Aq>.  59. 

(«a)  P.  183. 

(66)  4  Drwr^,  587. 
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The  words  of  the  bequest  are  these  [see  ante,  p.  455].  186 1 . 
I  have  no  doubt  that  this  is  a  condition  subsequent. 
Suppose  the  devise  were  put  in  this  form : — "  I  give 
Whiteacre  to  my  granddaughter,  provided  she  marries 
my  nephew  on  or  before  attaining  twenty-one/'  That 
is  similar  to  the  limitation  in  one  of  the  cases  cited.  Or 
suppose  it  was  in  these  terms : — "  I  devise  the  estate  to 
my  granddaughter,  provided  she  goes  to  Rome  before 
she  attains  twenty-one."  In  both  these  cases  the  gift 
would  be  vested.  Here  he  says,  I  give  her  the  estate 
"  provided  she  lives  to  attain  the  age  of  twenty-one 
years."  Why  that  should  not  be  a  condition  subse- 
quent, it  is  impossible  for  me  to  understand. 

I  think  it  unnecessary  to  go  through  the  cases;  I 
took  considerable  interest  in  the  argument  on  both 
sides,  and  my  impression  when  the  clause  was  first  read 
was,  that  she  was  entitled  to  the  benefit  of  this  devise, 
and  that  it  would  not  be  divested  unless  she  failed  in 
attaining  twenty-one  years.  The  argument  left  the 
same  impression  on  my  mind,  and  on  looking  at  the  cases 
out  of  Court  I  was  still  further  confirmed  in  that  view 
of  the  case.  I  am  of  opinion  that  the  original  decree 
was  right,  and  that  Ellen  Bayden  Simmons  took  this 
devise  coupled  with  a  condition  subsequent,  and  if  she 
should  die  under  the  age  her  estate  will  be  divested,  but 
that  in  the  meantime  she  is  entitled  to  the  rents  and 
profits  of  the  estate. 

There  is  no  question  raised  as  to  the  personalty. 


Decree. 

Declare,  that  under  the  will  of  William  Cock,  the  Plaintiff  Ellen 
Bayden  Simmonds,  the  infant,  took,  upon  the  death  of  Ann  Cock,  a 
vested  interest  in  one  fourth  part  of  so  much  of  the  testator's  estate  as 
consisted  of  realty ;  but  subject  to  be  divested,  in  case  she  shall  die 
under  the  age  of  twenty- one.  And  declare,  that  under  the  will,  the 
Plaintiff  is  also  entitled,  contingently  upon  her  attaining  twenty-one, 
to  one-fourth  of  the  clear  residue  of  the  testator's  personal  estate. — 
Rrg.  Lib.  1861,  B.fot.  1,302. 
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ADDECOTT  v.  ADDECOTT. 

Apr.  18, 19. 

Life  annuities  rpiHE  testator  bequeathed  his  leasehold  messuages, 
wiut  to  be  itsu-  a°d  &H   other  his  personal  estate,  to  his  three 

in*  and  pay-    executory  to  the  intent  that  they  should  pay  unto  his 

able  out  of  ,  '  J  r  J 

leaseholds  and  wife,  during  her  life/'  one  clear  yearly  rent-charge  or 

wtb°power  to  annua'  8um  °^  100/.,  to  be  issuing  and  payable  out  of 
recover  them  all  his  leasehold  messuages  (except  as  after  mentioned), 
"  b^dtarew**  an(*  a^  h'8  other  personal  estate.  And,  after  giving 
or  sale,"  in  some  household  goods,  furniture,  Sec,  to  his  wife  abso- 
as  rack  rents     lutely,  he  bequeathed  similar  annuities  of  20/.  to  his 

b^la^H^/  father  and  mother»  and  of  10/-  to  hiB  wife'B  father-  He 
to  be  charged    then  proceeded  thus  : — "  And  I  give  power  to  the  said 

and  noTon  The  annu'tant8>  respectively,  to  recover  the  said  annuities, 
corpus.  when  in  arrear,  and  all  costs  and  charges  of  such  reco- 

very, by  distress  and  sale,  in  like  manner  as  rack  rents 
are  recovered  by  law." 

He  gave  to  his  sister  Mary  Perry,  after  the  decease 
of  his  wife,  the  rest  of  his  leasehold  in  Boston  Place  for 
life,  and  after  the  decease  of  his  wife  and  sister,  he 
directed  it  to  be  sold,  and  "  the  profits  arising  from  such 
sale"  he  gave  to  his  sister's  children.  And  after  the 
death  of  his  father  and  mother,  and  his  wife's  father 
respectively,  he  declared  the  annuities  should  fall  into 
the  residue  of  his  personal  estate.  The  testator  gave 
to  his  executors  a  power  to  lease  for  twenty-one  years. 
And,  immediately  after  his  wife's  death,  he  directed 
his  trustees  to  sell  his  leaseholds,  and  he  directed  the 
produce  to  form  part  of  the  residue  of  his  personal 
estate.  And  "  as  to,  for  and  concerning  all  the  rest  and 
residue  of  his  estate  and  effects,  of  what  nature  or  kind 

soever" 
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soever/'  he  bequeathed  the  same,  after  the  decease  of       1861. 

bis  wife,  in  moieties  in  the  manner  therein  mentioned. 

The  question  was,  whether  the  annuities  were  payable 

out  of  the  corpus  of  the  property,  Addecott. 

Mr.  Follett  and  Mr.  Rowcliffe  argued  that  the  an- 
nuities were  only  payable  out  of  income;  they  relied  on 
the  fact  that  the  sale  of  the  leaseholds  was  only  directed 
after  the  death  of  the  annuitants,  which  was  inconsistent 
with  a  sale  to  pay  the  arrears  of  the  annuities.  They 
cited  Baker  v.  Baker  (a);  Wright  v.  Calender  (b) ; 
Earle  v.  BelUngham  (No.  1)  (c). 

Mr.  Bathurst,  for  the  widow,  argued  that  her  annuity 
of  100/.  a  year  was  charged  on  the  carpus.  He  argued 
that  the  residue  roust  consist  of  what  remained  after 
providing  for  the  prior  gifts  of  annuities.  He  cited 
Hickman  v.  Upsall  (d). 

Mr.  Dryden  for  other  parties. 

r 
* 

The  Master  of  the  Rolls. 

My  present  impression  is,  that  the  annuities  are  not 
charged  on  the  corpus. 


The  Master  of  the  Rolls  said  he  was  of  opinion  April  19. 
that  the  will  did  not  make  the  annuity  a  charge  on  the 
corpus  of  the  estate,  that  it  was  a  question  of  intention 
on  the  words  of  the  will,  and,  taking  the  whole  together, 
he  thought  that  the  annuities  were  only  charged  on  the 
annual  proceeds. 

•  (a)  6  H.ofL.  Cat.  616.  (c)  24  Bern.  445. 

(6)  2  De  Gcx,  M.  £  G.  652.  (<Q  2  Giffard,  124. 

VOL.  XXIX — III.  H  H 
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April  18,  26. 

A.  devised  a 
leasehold  to 
his  widow  for 
life,  and  after 
her  death,  to 
trustees  to  sell 
and  divide  the 
produce 
amongst  B. 
and  others. 
H.  died  in  the 
lifetime  of  the 
widow,  having 
bequeathed  his 
residue  to 
charities. 
Whether  the 
bequest  of 
R.*$  interest  in 
the  leasehold 
was  void  under 
the  Statute  of 
Mortmain, 
quart.     But 
the  certificate 
having  found 
it  to  be  pure 
personalty : 
Held,  that  it 
was  too  late,  in 
the  absence  of 
a  motion  to 
vary  the  cer- 
tificate, to 
raise  the  ob- 
jection. 


ASPINALL  v.  BOURNE. 

rpHE  first  testator,  Thomas  Aspinall,  died  in  1813, 
having,  by  his  will,  bequeathed  a  leasehold  house 
in  Rodney  Street,  Liverpool,  which  he  held  for  three 
lives,  unto  his  wife  Elizabeth  Aspinall  for  her  life,  and 
after  her  death,  he  directed  it  to  be  sold  and  converted 
into  money,  together  with  his  residuary  real  and  per- 
sonal estate,  and  the  produce  to  be  divided  between  his 
eight  children. 

One  of  his  children  (William  Aspinall)  died  in  1818, 
having  given  the  residue  of  his  estate  and  effects, 
whether  real  or  personal,  in  trust  for  eight  charities. 

The  first  testator's  widow  died  in  1857,  and  the 
trustees  then  sold  the  Rodney  Street  lease  for  3,100/. 

This  suit  was  instituted  for  the  administration  of  the 
estate  of  William  Aspinall,  and  by  the  decree  accounts 
and  inquiries  were  directed. 

In  the  Chief  Clerk's  certificate,  the  share  of  William 
Aspinall  in  the  produce  of  the  Rodney  Street  house  was 
found  to  be  pure  personalty,  and  there  was  no  motion 
to  vary  the  certificate.  The  case  now  came  on  for 
further  consideration. 


Mr.  Robinson  for  the  Plaintiff,  the  brother  and  one 
of  the  next  of  kin  of  the  second  testator,  argued  that  his 
share  in  the  house,  which  remained  unconverted  at  his 
death,  was  clearly  "  an  estate  or  interest"  in  land,  and 

that 
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that  the  bequest  of  it  to  a  charity  was  void  under  the        1861. 
Statute  of  Mortmain,  9  Geo.  2,  c.  36.  v^n-^/ 

ASPINALL 
V. 

Mr.  Lloyd  and  Mr.  Fry  for  other  next  of  kin  cited      Bourne. 
Clark  v.  Taylor  (a). 

Mr.  Foiled  and  Mr.  F.  J.  Wood,  contra,  argued  that 
the  trust  for  sale  contained  in  the  will  of  the  first 
testator,  had  effected  an  absolute  conversion  of  the 
leasehold  property  into  pure  personalty  after  the  death 
of  the  tenant  for  life,  and  that  it  might  therefore  be 
effectively  given  to  a  charity,  on  the  authority  of  Marsh 
v.  Attorney- General  (b). 

Mr.  Wickens,  for  the  Attorney-General,  cited  Myers 
v.  Perigal(c). 

Mr.  R.  Prior,  for  another  party. 

Mr.  Robinson,  in  reply,  referred  to  Attorney- General 
v.  Harley  (d)  ;  Alexander  v.  Brame  (e) ;  Jeffries  v. 
Alexander  (/)  ;  Shadbolt  v.  Thornton  (g) ;  Middleton  v. 
Spicer(h);  Lady  Langdale  v.  Briggs  (i);  D'Almaine  v. 
Moseley  (A) ;  and  see  Re  Mockett's  Will  (I). 


The  Master  of  the  Rolls. 

The  question  raised  in  this  suit,  is  whether  certain      April  26. 
leaseholds  passed  under   the  bequest  of  them  to  the 

charities 

(a)  1  Drew.  642.  L.  T.  (N.  S.)  748. 
(6)  2  Johns.  Sr  Hem.  61.  (g)  17  Sim.  49. 

(c)  2  De  G  ,  At  *  G.  599.  (A)  1  Bro.  C.  C  201. 

(d)  5  Mad.  321.  (i)  2  Jur.  (N.  S.)  982. 
(c)  19  Beav.  436.                                (k)  1  Drew.  634. 

(/)  7  De  G.,  Af.  *  G.  525;  2  (/)  1  JoA/i.  628. 

H  H  2 
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charities  as  specified  in  the  testator's  will.  The  con- 
tention raised  is  this:— that  as,  by  the  will  of  the  original 
testator,  these  leaseholds  were  directed  to  be  sold  and 
converted  absolutely  into  personal  estate,  the  conver- 
sion took  effect  immediately  on  the  death  of  the  testator, 
and  that  the  circumstance  of  this  direction  not  having 
been  carried  into  effect  cannot  vary  the  circumstances 
of  the  case,  and  consequently,  that  these  leaseholds 
most  be  taken  to  be  money  or  pure  personalty  in  the 
hands  of  the  second  testator,  and  not  liable  to  any 
objection  on  the  ground  of  the  Statute  of  Mortmain. 
I  thought  it  desirable  to  look  into  the  authorities 
on  the  subject,  although  it  appeared  to  me  that  this 
contention  could  not  be  maintained  on  principle,  and 
that  if  it  were  so  held,  that  it  would  lead  to  the  very 
consequences  intended  to  be  prevented  by  the  statute, 
and  that  it  would  require  a  strong  decision  to  establish 
such  a  proposition.  I  find  the  exact  opposite  decided  in 
Attorney-General  v.  Harley(a\  where  the  very  case 
arose,  and  the  bequest  was  held  to  be  void  under  the 
Mortmain  Act.  The  case  of  Shadbolt  v.  Thornton  (b) 
seems  opposed  to  this,  but  it  is  reported  very  shortly, 
and  the  case  Marsh  v.  The  Attorney-General  (c)  is 
scarcely  reconcileable  with  the  case  of  the  Attorney- 
General  v.  Harley.  It  is  a  question  of  considerable 
importance,  and  if  there  be  a  real  conflict  of  authorities, 
the  question  can  only  be  determined  by  the  House  of 
Lords;  to  me  it  appears  virtually  to  repeal  the  Statute  of 
Mortmain.  I  have  always  considered  the  statute  to 
mean,  that  whatever  might  be  its  legal  character,  and 
in  whatever  form  it  might  be  disposed  of,  no  interest  iu 
land  could  pass  to  a  charity  by  devise. 


I    should   feel    a   greater  difficulty  on   the   subject 

if 


(a)  5  Madd.  321. 
(*)  17  S«»#.49. 


(c)  7  Jur.  (lv*.  5.)  1S4. 
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if  I  thought  the  question  was  fairly  open  before  me,        1861. 
but  I  am  of  opinion  that  it  is  not,  and  that  the  certificate 
having  found  the  fact,  and  no  motion  having  been  made 
to  vary  it,  I  am  of  opinion  that  the  parties  to  t^te  cause 
are  concluded  thereby. 


LEE  v.  DONNISTOUN.  186°- 

June  20. 

FT1HIS  bill  was  filed  by  the  assignees  in  bankruptcy  of  By  the  Bank- 
Messrs.  Ayres  §f  Melius  to  impeach  securities,  on  J|fS  notice 
the  ground  of  a  fraudulent  preference.  of  disputing 

the  requisite! 
of  bankruptcy 

It    was    said,    that   Melius    resided    at,    and   was  »n«t  be  given 

"  within  ten 
a  domiciled  citizen  of,  New  York,  and  the  Defendants  days  after  re- 

by  their  answer  said,  they  believed  that  under  the  cir-  j°-njgr' '    Re" 
cu instances  stated,  Messrs.  Ayres  §f  Melius  had  not  Wing  been 
been    duly  adjudicated    bankrupts.     Replication   was  equity  the 
filed  on  the  23rd  of  April,  but  the  Defendants  had  Court/ eight 

weeks  after 

given  no  notice  as  to  what  matters  relating  to  the  bank-  replication,  al- 
ruptcy  they  intended  to  dispute.    The  235th  section  of  J0^  ££*■*■ 
"The    Bankrupt    Law    Consolidation    Act,     1849,"  fondants  to 
(12  &   13  Vict.  c.  106)  enacts,  that  in   all  suits  in  %^ln^ 
equity,  "  no  proof  shall   be  required,  at  the  bearing,  had  previously 
of  the  petitioning  creditor's  debt,  or  of  the  trading,  or  do? 
act  of  bankruptcy,  respectively,  as  against  any  of  the 
parties  in  such  suit,  except  such  parties  as  shall,  within 
ten  days  after  rejoinder,  give  notice  in  writing  to  the 
assignees  of  their  intention  to  dispute  some,  and  which, 
of  such  matters." 

Rejoinders  being  abolished  in  equity  (a),  the  De- 
fendants 
(a)  Ord.  Can.  319,  and  Contol.  Ord.  60. 
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1860.        fendants  had  omitted  to  give  any  further  notice  than 
v-,^v^*,/      that  contained  in  their  answer. 

Lee 

v, 

DoNNISTOCN. 

The  Defendants  moved  that  the  replication  filed  herein 
on  the  23rd  of  April  last,  might  be  withdrawn,  for  the 
purpose  of  enabling  the  Defendants  to  give  notice  of 
their  intention  to  dispute,  in  this  suit,  the  alleged  bank- 
ruptcy of  John  D.  Ayres  and  David  M.  Melliss,  pur- 
suant to  the  235th  section  of  the  Bankrupt  Act. 


Mr.  Selwyn  and  Mr.  JDruce,  in  support  of  the  motion, 
stated  that  there  had  been  an  accidental  slip.  They 
referred  to  Pennell  v.  Home  (a),  in  which  Vice-Chan- 
cellor Kindersley  held,  at  the  hearing,  that  although 
replications  were  abolished,  a  notice  by  answer  alone 
was  insufficient,  and  that  in  such  a  case,  notice  must  be 
given  within  ten  days  after  the  cause  was  at  issue. 

Mr.  Westlake,  contra,  argued,  that  the  object  of  this 
motion  was  to  alter  the  issue  between  the  parties  after 
replication,  and  that  the  application  was  similar  to  one 
to  amend  a  plea,  which  the  Court  would  not  allow  to  be 
done  ;  Jackson  v.  Rome  (c). 

The  Master  of  the  Rolls  said  that  the  words  of  the 
act  were  insensible  in  the  present  state  of  pleadings  in 
equity,  there  being  no  rejoinder.  That  the  Court  having 
jurisdiction  over  questions  of  time  in  regard  to  its  own 
pleading,  he  must  order  that  the  Defendants  should  be 
at  liberty,  within  ten  days  from  this  time,  to  give  such 
a  notice  as  they  might  be  advised,  under  the  235th 
section  of  the  Bankrupt  Act,  which  notice  was  to  have 

the 

(a)  3  Drew.  337.  (c)  4  Run.  514. 
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the  same  effect  as  if  it  had  been  given  within  the  time        1860. 
in  that  behalf  prescribed  by  the  said  section,  but  that  the      s-^^^ 
Defendants  must  pay  the  costs  of  the  motion  (a).  Vm 

DONNISTOUM. 

(a)  Reg.  Lib.  I860,  B.,fol.  1469. 


Note.— -  Fulton  v.  Giimore,  1   PhilL  522;  Frank  land  v.  Ovrrtnd, 
9  Sim.  365. 


1861. 

FOSTER  v.  ROBERTS.  April  22, 23, 

25,  27. 
rpHIS  was  a  suit  instituted  to  set  aside  the  sale  of  a  A  reversionary 

reversionary  interest,  on  the  ground  that  it  had  lpU*™*Jsdbon& 
been  purchased  at  an  under-value.  Me  for  370'-> 

it  being  worth 
400/.     It  was 

A  testator,  who  died  in  1831,  bequeathed   1,000/.  to  ■*■?*••  after 

^  m  it  had  fallen 

his  executors,  in  trust  to  invest  and  pay  the  dividends  to  into  posses- 
hie  son  James  Foster  during  his  life,  and  after  bis  death  Smpi^Joand 

upon  trust  for  his  grandson  Charles  Foster.  of  being  a 

sale  of  a  re- 
version at  an 

The  trustees  invested  the  legacy  in  1,203/.  £3  per  under-value. 

^  Policies  on 

Cents.  the  life  of  jj.t 

which  were  of 
no  value,  were, 

In  1855,  the  Oresham  Life  Assurance  Society  agreed  upon  the  sale 
to  lend  Charles  Foster  160Z.  on  his  effecting  a  policy  reversionary 
upon  his  life  in  their  office  for  300/.  and  mortgaging  the  interest,  as- 

..  ...  -ii  tt     «gned  to  the 

policy,  and  his  reversionary  interest  in  the  legacy,     tie  purchaser, 

accordingly  effected  the  policy,  and  by  indenture  of  the  **">  kept  them 

°  J  r        J  J  up  at  his  own 

20th  risk  and  ex- 
pense.    The 
sale  was  set  aside  after  A.'i  death.     Held,  that  as  the  vendor's  representatives  would 
not  have  been  bound  to  repay  the  premiums  on  setting  aside  the  transaction,  if  they 
had  exceeded  the  value  of  the  policies,  so,  on  the  other  hand,  they  were  not  entitled 
to  the  moneys  received  by  the  purchaser  on  such  policies  on  the  death  of  A. 

Rule  at  to  costs  on  setting  aside  a  sale  of  a  reversion  for  want  of  sufficient  con- 
sideration. 
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20th  of  October,  mortgaged  it  and  the  reversionary  in* 
terest  to  the  society  for  securing  the  ISO/,  and  interest. 

The  Gresham  Life  Assurance  Society  afterwards  ad- 
vanced hi  in  a  further  sum  of  150/.  on  a  similar  security, 
and  he  executed  to  them  a  second  mortgage,  dated  the 
14th  of  August,  1856,  of  his  reversionary  interest  and 
of  a  second  policy  on  his  life  in  their  office  for  300/.,  for 
securing  the  150/.  and  interest. 

The  society  declined  making  him  any  further  ad* 
vances,  and  he  thereupon,  in  November,  1856,  applied  to 
the  Defendant  Roberts,  an  auctioneer,  and  instructed  him 
to  sell  his  reversion  for  380/.,  adding  "  the  offer  is  open 
to  any  one,  even  yourself." 


A  negotiation  ensued,  and  ultimately  Charles  Foster 
agreed  to  sell  his  reversionary  interest  in  the  legacy  and 
his  two  policies  to  the  Defendant  Roberts  for  70/.,  and 
the  Defendant  was  to  pay  the  expenses  of  the  assign- 
ment. 


By  indenture  dated  the  4th  of  December,  1856,  Charles 
Foster,  in  consideration  of  70/.,  assigned  the  1,203/.  £3 
per  Cents,  (subject  to  the  life  interest  of  his  father,  then 
56  years  of  age),  and  the  two  policies,  which  were  of  no 
appreciable  value,  to  the  Defendant. 

Charles  Foster  died  in  November,  1858,  and  the  De- 
fendant then  received  600/.  for  the  policies,  and  he 
thereout  paid  off  the  mortgage  debt  of  300/.  due  to  the 
Gresham  Life  Assurance  Society,  and  retained  altogether 
for  himself  a  clear  sum  of  263/.  17*.  5d.,  he  having  in 
the  meanwhile  paid  the  premiums  on  the  policies  out  of 
his  own  monies,  and  also  the  costs. 

James 


FoftTE* 
V. 
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James  Foster,  the  tenant  for  life,  died  in  July,  1860,  1801. 
and  the  1 ,203Z.  Consols  then  became  payable.  Bnt  the 
legal  personal  representatives  of  Charles  Foster  filed  this 
bill  against  Roberts,  insisting  that  the  sale  of  the  re-  Restats. 
versionary  interest  and  policies  was  at  an  under-value, 
and  that  the  assignment  "  was  fraudulent  and  void/'  and 
ought  to  stand  only  as  a  security  for  the  money  actually 
paid  thereunder,  with  interest. 

• 

The  evidence  of  eleven  witnesses  as  to  the  value  was, 
as  usual,  very  conflicting ;  but  the  Court  proceeded  on 
the  value  being  400/. 

Mr.  R.  Palmer  and  Mr.  S.  ffunter  for  the  Plaintiffs. 
The  rule  is  now  firmly  established,  that  to  support  a 
sale  of  a  reversionary  interest,  the  purchaser  is  bound  to 
prove  that  he  gave  full  value.  Here  the  Defendant  has 
not  only  completely  failed  in  so  doing,  but  the  evidence 
on  both  sides  clearly  shews  the  contrary.  They  cited 
Edwards  v.  Burt  (a) ;  Bromley  v.  Smith  (ft). 

Mr.  Selwyn  and  Mr.  Foohs,  for  Mr.  Roberts,  contra*, 
did  not  dispute  the  rule  as  to  sales  of  reversions ;  but 
they  argued  that  the  value  meant  the  price  which  a  re- 
version would  fairly  fetch  in  the  market,  and  not  the 
calculated  or  tabular  value.  That  the  rule  of  the  Court 
which  exposed  all  bond  fide  purchasers  of  reversions  to 
litigation  had  so  reduced  their  actual  market  value  as 
to  shew  that,  in  this  case,  the  real  value  had  been  given. 
They  referred  to  The  Earl  of  Aldborough  v.  Trye  (c) ; 
Headen  v.  Rosher  (d)  ;  Potts  v.  Curtis  (e) ;  Wardle  v. 
Carter  (/). 


Mr. 


i 


a)  2  De  G.t  M.  *  G.  56.  (<*)  M'CUl.  *  Y.  89. 

6)  26  beav.  644.  (/)  1   Younge,  543. 

(c)  7  CI.  Sf  Fiji.  436.  (/)  7  Sim.  490. 
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Mr.  E,  F.  Moore,  for  the  executors  of  the  first 
testator. 

The  Master  of  the  Rolls. 

I  think  that  this  case  is  a  very  sioxple  and  short  one. 
In  the  first  place,  it  is  proper  to  observe,  that  there  is 
perfect  bona  fides  on  both  sides.  That  is  an  obser- 
vation which  the  Defendant  is  entitled  to  have  made, 
and  which  I  express  in  the  most  favourable  manner  to 
him.  I  do  not  think,  as  was  suggested  to  me,  that  there 
is  any  charge  of  fraud  on  the  bill,  or  that  it  was  intended, 
by  the  paragraphs  referred  to,  to  make  any  charge 
of  fraud  against  the  Defendant.  The  only  point  is, 
what  is  the  rule  in  these  cases,  and  whether  the  De- 
fendant has  complied  with  it.  I  consider  it  to  be  quite 
established  now,  that,  in  these  cases,  the  burden  of 
proof  lies  upon  the  Defendant  to  prove  that  the  trans- 
action was  a  bond  fide  one,  in  this  sense:— that  a  full  and 
sufficient  price  was  given  for  the  reversion.  I  am  of 
opinion,  in  this  case,  that  the  Defendant  fails  in  esta- 
blishing that  proposition.  It  is  somewhat  difficult  to 
understand  the  whole  of  the  evidence  upon  the  sub- 
ject, because  there  is  a  certain  degree  of  vagueness 
and  inconsistency  in  it  which  I  cannot  explain.  Not 
having  the  data  and  the  tables,  it  is  not  very  easy  to 
see  exactly  upon  what  principle  the  witnesses  founded 
their  valuation.  It  is  impossible  to  ascertain  what  it 
would  actually  have  fetched  in  the  market,  unless  it 
had  been  sold.  But  the  fair  result  of  the  evidence  in 
my  opinion  is,  that  it  was  not  worth  less  than  400/. 
The  sum  that  was  given  for  it  was  370/. ;  and,  I  hold, 
that  30/.  out  of  400/.  is  quite  a  sufficient  deficiency 
in  price,  in  a  matter  of  this  description,  to  annul  the 
transaction.     If  the  Plaintiff  and  Defendant  had  agreed 

to 
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to  take  the  opinion  of  an  actuary  or  auctioneer  upon 
the  subject,  and  that  he  should  fix  the  price  at  which 
the  purchase  should  be  made,  the  transaction  could 
not  afterwards  have  been  disturbed.  But  this  is  not 
what  took  place,  and  I  consider  the  present  state  of 
the  law  on  this  subject  practically  to  amount  to  this :  — 
that  unless  a  person  gives  much  more  than  the  value, 
it  is  impossible  to  purchase  a  reversionary  interest  with 
safety,  except  under  a  sale  by  auction.  The  cases  of 
The  Earl  of  Aldborough  v.  Trye(a),  and  Edwards  v. 
Burt  (ft),  establish,  that  the  burden  of  proof  lies  upon 
the  purchaser  of  a  reversionary  interest  to  establish  that 
he  has  given  the  full  and  complete  value  for  it,  and  that 
if  he  fail  in  that,  the  transaction  cannot  stand. 


1861. 


I  think  I  do  not  understate  the  effect  of  the  evi- 
dence, when  I  say,  that  upon  taking  an  average  of  the 
valuations  of  all  the  witnesses,  it  appears  that  the  real 
value  of  the  reversionary  interest  exceeds  by  30/.  the 
amount  paid  for  it  The  result  is,  that  the  ordinary 
decree  must  be  made,  setting  aside  the  purchase,  upon 
the  repayment  of  the  principal  and  interest  at  the  rate 
of  5/.  per  cent. ;  but  I  give  no  costs. 

In  the  case  of  Bromley  v.  Smith  (c),  I  considered  that 
cases  like  the  present  were  analogous  to  redemption 
suits,  where  the  mortgagee  resisted  the  right  to  redeem ; 
but  the  case  was  afterwards  argued  again,  and  the 
authorities  cited,  and  amongst  them  Edwards  v.  Burt. 
I  shall  now  follow  the  rule  laid  down  in  that  case,  that 
is  to  say,  if  there  had  been  any  charges  of  fraud  in  this 
case,  I  should  have  made  the  Plaintiff  pay  for  those 
charges  of  fraud ;  but  with  respect  to  the  rest  of  the 

case, 


(a)  7  CI.  Sf  Fm.  436. 

(A)  2  Dr  G.,  M.  *  G.  56. 


(c)  26  Beav.  644. 
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1861.       case,  I  shall  give  no  costs  on  either  side.    That  is  what 
I  did  in  Bromley  v.  Smith. 


FotTlft 
v. 


A  discussion  took  place  whether  the  Plaintiff  was 
entitled  to  have  credit  for  the  money  received  by  the 
Defendant  in  respect  of  the  policies. 

Mr.  R.  Palmer  argued  that  the  policies  belonged  to 
Charles  Foster,  and  formed  part  of  the  securities  as- 
signed to  the  Defendant,  and  that  upon  setting  aside 
the  transaction  and  giving  the  Plaintiff  a  right  to 
redeem,  the  mortgagee  was  entitled  to  the  policies  as 
part  of  the  securities.  He  cited  Bromley  v.  Smith  (a) ; 
Moorland  v.  Isaac  (b);  and  Drysdale  v.  Piggott(c), 
where  the  debtor  had  actually  abandoned  the  policy ; 
but  it  having  been  voluntarily  kept  up  by  the  creditor, 
the  Lords  Justices  held,  that  the  debtor  was  entitled  to 
the  benefit  of  it. 

Mr.  Selwyn,  contra.  The  policies  were  valueless,  and 
the  Defendant  was  under  no  obligation  to  keep  them 
up.  He  has  done  so  out  of  his  own  monies  and  for  his 
own  security,  and  the  Plaintiff,  being  under  no  liability 
to  repay  the  premiums,  cannot  now,  after  the  event  has 
happened  (the  risk  of  which  has  been  borne  by  the 
Defendant),  claim  the  produce  of  the  policies. 


The  Master  of  the  Rolls. 

April  27.  In  this  case,  I  am  of  opinion,  that  the  Plaintiff  is  not 

entitled  to  the  produce  of  the  policies.      I  find  that 

I  had 

(a)  26  fieao.  644.  (c)  22  Beav.  238 ;  reversed  US 

(*)  20  Beav.  389.  L.  J.,  Ch.  878. 
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I  bad  to  consider  the  question  very  fully  in  Pennell  v.  1861. 
Miller  (a).  In  that  case,  Lord  Huntingtower  had  as- 
signed policies  and  conveyed  a  reversionary  estate  to 
secure  a  large  snm  of  money.  The  transaction  being 
set  aside,  the  representatives  of  the  mortgagee  insisted 
that  they  were  entitled  to  be  repaid  the  premiums  which 
they  had  paid  on  the  policies ;  but  after  hearing  a  very 
able  argument  on  the  subject,  and  having  taken  time 
to  consider  my  judgment,  I  was  of  opinion  that  they 
were  not  so  entitled. 

I  look  at  this  case  in  this  point  of  view  : — Supposing 
the  vendor  were  now  alive,  and  that  after  the  death  of 
the  tenant  for  life,  and  after  a  considerable  time  had 
elapsed,  he  was  now  seeking  to  set  aside  this  sale  (that 
would  be  the  converse  of  the  case  which  I  bad  to 
decide  in  Pennell  v.  Miller),  should  I,  on  setting  aside 
the  sale,  allow  Mr.  Roberts  to  charge  Charles  Foster  with 
all  the  premiums  which  he  had  paid  upon  the  policies  ? 
Of  course  if  I  should  not,  I  cannot,  upon  this  occasion, 
require  him  to  deliver  up  the  produce  of  the  policies 
upon  payment  of  the  premiums.  Many  years  might 
have  elapsed  before  Charles  Foster  came  to  set  aside 
the  transaction,  and  the  policies  might  not  be  worth  the 
premiums  paid  upon  them.  Should  I,  in  that  case,  say 
that  Mr.  Roberts  should  not  have  relief  except  on  the 
terms  of  paying  the  amount  of  ail  the  premiums  on  the 
policies  ?  I  was  of  opinion,  in  Pennell  v.  Miller 9  that  I 
could  not  compel  the  Plaintiff  to  pay  such  premiums  ; 
that,  the  purchaser  being  under  no  obligation  or  con- 
tract to  keep  up  the  policies  or  pay  the  premiums,  it 
was  a  matter  depending  on  his  own  free  will  and 
pleasure,  and  if  be  did  so  he  did  it  for  his  own  security. 
If  it  turned  out  favourably,  he  was  entitled  to  it  for  his 

own 
<o)  33  Bern.  172. 
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1861.  own  benefit,  but  if  it  turned  out  ill,  he  was  not  entitled 
to  charge  the  other  side  with  the  amount  of  his  volun- 
tary payments.  That  was  the  view  which  I  took  in 
Pennell  v.  Miller,  and  I  think  exactly  the  same  rule 
applies  to  the  present  case.  I  also  followed  the  same 
rule  in  Bromley  v.  Smith  (a),  where  the  policies  had 
not  been  assigned,  but  had  been  kept  by  the  Albert 
Company  for  their  own  security.  I  am  of  opinion, 
therefore,  that  no  account  can  be  taken  of  the  policies, 
but  that  the  Defendant  is  entitled  to  retain  them,  and 
there  must  be  a  reassignment  of  the  reversion  upon 
payment  of  370/.  and  interest. 

(a)  26  Beav.  644. 


SALTMARSH  v.  BARRETT. 

Apr.  19,22,27. 

A  testator         fTIHE  testator,  William  Saltmarsh,  by  his  will,  dated 

SriSff  the  llth  of  October,  1830,  aaer  giving  certain 

guineas  to  charitable  legacies,   proceeded    as  follows  : — "  And  I 

SeL^and  give  to  my  good  friends,"  Richard  Barrett,  Jonathan 

he  bequeathed  Barrett  and  Robert  Williams,  "a  legacy  of  19/.  19*. 

his  residue  to  .  . 

them  "abso-      each,  and  appoint  them  executors  of  this  my  will.     I 

lutely,  a|go     -  e  an(j   bequeath  the  whole  of  my  estate  and 

charged  with  ©  t.  j 

certain  lega-  effects,  whatsoever  and  wheresoever,  absolutely  unto  the 

authorized  *°  sa'^  Richard  Barrett,  Jonathan  Barrett  and   Robert 

them  to  de-  Williams,  to  hold  the  same  unto  them,  their  executors 

costs,  charges  an(^  administrators,  according  to  the  several  natures  and 

and  expenses  tenures  thereof,  charged  nevertheless  and  I  do  hereby 

out  of  any  . 

part  of  his  subject  and  charge  so  much  of  my  estate  as  shall,  at  the 
thauhe  exe- '  *,me  °^  my  decease,  consist  of  long  annuities,  to  and 
cutors  were       with  the  payments  to  the  several  persons  hereafter  men* 

trustees  of  the  ,     ,     .  .  A.  ~         f    , 

residue  for  the  tioned,  during  the  continuance  of  such  long  annuities, 
next  of  kin.      if  tne  several  parties  for  whose  benefit  the  same  are 

intended 
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intended  shall  so  long  live,  that  is  to  say,  to  my  niece, 
Susan  Prior,  the  wife  of  Richard  Prior,  the  sum  of 
13/.  10s." 

He  then  made  similar  gifts  to  other  nieces,  which  he 
directed  to  be  paid  for  their  separate  use,  without  power 
of  anticipation.  He  then  charged  his  £3  per  Cents, 
with  several  payments  to  nephews  and  nieces  and  their 
children,  and  he  directed  the  accumulation  of  some  of 
them,  and  that  his  executors  should  be  at  liberty  to  in- 
vest such  respective  sums,  so  to  be  accumulated,  in  the 
public  stocks  or  funds,  or  on  mortgage,  &c,  &c,  and  to 
alter,  vary  and  transpose  any  of  the  stocks,  &c,  and 
should  not  be  answerable  for  any  loss  happening  therein, 
and  he  proceeded  thus : — 

"  And  I  also  direct,  that  all  costs,  charges  and  ex- 
penses, which  my  said  executors  or  any  of  them  may 
incur  or  become  liable  to,  shall  be  borne  and  sustained  by 
any  monies  which  may  come  to  their  hands  from  any 
part  of  my  estate.  And  out  of  such  monies,  from  what- 
ever source  derived,  I  direct  all  of  them  to  deduct,  retain 
and  apply  such  sums  as  will  fully  reimburse  themselves 
respectively." 

The  testator,  in  no  part  of  his  will,  called  his  execu- 
tors "trustees/9  or  used  the  word  "trust" 


475 


1861. 


Saltmahsh 

V 

Barrett. 


The  testator  died  in  1837  ;  his  will  was  proved  by 
Jonathan  Barrett  alone,  who  died  in  1860,  and  the 
Defendants  were  his  executors. 


The  question  was,  whether  the  executor  of  the  first 
testator  took  his  residuary  estate  beneficially  or  only  as 
trustee.  The  Plaintiff  was  the  representative  of  one  of 
the  next  of  kin. 

Mr. 
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1861. 

Saltmarm 

V. 

Barrett. 


Mr.  R.  Palmer  and  Mr.  Eddis  for  the  Plaintiff. 
The  executors  were  mere  trustees.  The  effect  of  the 
statute  of  1  Will.  4,  c.  40  (a),  is  to  shift  the  burthen  of 
proof,  and  executors  must  now  prove,  from  the  will,  that 
the  testator  intended  them  to  take  beneficially.  Here 
the  contrary  is  apparent  from  these  circumstances : — 
first,  that  tbey  take  equal  legacies  of  19  guineas  each ; 
secondly,  that  the  gift  is  of  the  whole  estate  and  not  of 
the  residue ;  and  thirdly,  that  tbey  are  to  retain  their 
costs  out  of  the  fund,  which  is  quite  inconsistent  with 
the  notion  that  the  fund  itself  belongs  to  them.  They 
cited  Williams  on  Executors  (b) ;  Dean  v.  DaUon(c); 
Mapp  v.  EUcock  (d) ;  Love  v.  Gaze  (e). 

Mr.  Selwyn  and  Mr.  Hardy,  contrcL  The  executors 
in  this  case  take  beneficially.  The  gift  is  to  them 
"  absolutely/'  and  to  hold  to  them,  "  their  executors 
and  administrators/9  not  upon  any  trust,  for  the  word 
"  trust"  does  not  occur  in  the  will,  but  "charged  with" 
the  several  annuities.  If  they  take  the  corpus  "  charged/* 
it  must  be  inferred  that  the  corpus  was  to  belong  to  them 
beneficially.  The  claim  of  the  executors  does  not  arise 
in  the  ordinary  way,  from  the  simple  fact  of  their  being 
appointed  executors,  but  as  legatees  named  in  tbe  will. 
The  direction  as  to  retaining  costs  was  necessary  in 
respect  of  tbe  legacies  which  they  had  a  power  to 
invest,  and  of  which  they  were  really  trustees.  They 
cited  Williams  v.  Roberts  (/). 

Mr.  R.  Palmer,  in  reply,  cited  flames  v.  Homes  (g) ; 
Meryon  v.  Collett(h);  The  Attorney* General  v.  Mol- 
ten (*). 


The 


(a)  See  Bead  ▼.  Stedman,  26 
Betiv.  495. 

(t)   Vol.  2,  p.  1264  [4th  edit.) 

(c)  2  Bro.  C.  C.  634. 

irf)  3  H.  of  L  Cat.  492 ;  15 
Sink.  568. 


(e)  8  Beav.  472. 

(f)  27  L.  J.,  Ch.  177. 

(g)  2  Keen,  646. 
(A)  8  Beav.  386. 
(•)  2  Phillips,  64. 
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The  Master  of  the  Rolls. 

At  first  I  conceived  that  there  might  be  some  doubt 
whether  the  statute  as  to  "  the  undisposed  of  residues 
of  the  effects  of  testators"  (a)  affected  the  question,  but 
on  looking  into  the  statute,  I  find  that  it  has  no  applica- 
tion, because  the  residue  is  expressly  disposed  of,  and 
the  only  question  is  whether,  upon  the  whole  will,  the 
executors  take  it  as  trustees,  or  beneficially.  On  the 
construction  of  the  whole  of  the  will,  I  am  of  opinion 
they  took  it  as  trustees.  The  will  is  by  no  means  clear 
on  this  subject,  but  that  is  the  result  I  come  to  upon  it. 
It  is  to  be  observed,  in  the  first  place,  that  after  appoint- 
ing them  his  executors,  he  bequeaths  the  whole  of  his 
estate  to  them  by  their  names,  yet  it  is  to  be  remarked 
that  they  are  already  constituted  executors.  The  Court 
would  look  at  the  devise  to  them  in  quite  a  different 
way,  if  they  were  legatees  without  any  office  of  trust 
imposed  upon  them.  The  words  which  are  favourable 
to  their  taking  it  beneficially  are  these : — that  the  pro- 
perty is  given  to  them  "  absolutely,"  ..."  to  hold  the 
same  unto  them,  their  executors  and  administrators," 
.  .  .  "  charged  nevertheless"  (not  in  trust) "  with  certain 
legacies."  This  is  strongly  in  their  favour,  and  a  large 
portion  of  the  will,  which  was  commented  on  on  both 
sides,  does  not,  in  my  opinion,  remove  that  impression. 
But  the  grounds  on  which  my  opinion  rests  are 
these: — In  the  first  place,  legacies  of  19/.  19*.  are 
given  to  each :  this  is  endeavoured  to  be  removed  by 
the  fact  that  each  was  a  positive  legacy,  and  could  be 
received  if  the  estate  was  insufficient,  and  that  there 
was  no  reason  why  that  should  be  merged  in  the 
general  gift  of  the  whole  of  the  property.  But  I  cannot 
but  consider  that  the  testator  was  aware  of  the  amount 

of 


1861. 

Saltmarsh 

V. 

Barrett. 
April  27. 


(a)  1  Will.  4,  c.  40. 
VOL.  XXIX — III.  I  I 
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1861. 
Saltharsh 

V. 

Barrett. 


of  his  property,  and  that  he  knew  that  his  estate  was 
amply  sufficient  to  pay  them  the  19/.  19s.  It  is  there- 
fore a  strong  circumstance,  that  he,  in  the  first  place, 
gives  to  his  "good  friends"  nineteen  guineas  each,  and 
appoints  them  executors  of  his  will.  That  gives  an  im- 
pression to  my  mind  that  it  was  intended  to  be  given  to 
them  as  a  remuneration,  however  slight,  for  their  ser- 
vices as  executors.  But  the  passage  which  influences 
my  mind  is  contained  in  a  subsequent  direction : — he 
first  directs  "  that  the  executors  shall  be  at  liberty  to 
alter  and  vary  the  securities  on  which  the  legacies  may 
be  invested ;  that  does  not,  in  my  opinion,  materially 
affect  the  question,  because  they  were  clearly  appointed 
trustees  of  these  legacies.  Next,  they  are  not  to  be 
answerable  for  any  losses  happening  to  these  funds. 
This  also  may  apply  to  legacies  of  which  they  are 
trustees,  but  the  next  passage,  in  my  opinion,  cannot. 
It  is  this : — "  I  also  direct,  that  all  costs,  charges  and 
expenses  which  my  said  executors  or  any  of  them  may 
incur  or  become  liable,  shall  be  borne  and  sustained 
by  any  moneys  vyhich  may  come  to  their  hands  from 
any  part  of  my  estate."  That  cannot  relate  to  mere 
legacies,  of  which  they  were  trustees,  but  it  is  a  di- 
rection that  their  costs  shall  be  borne  out  of  any 
part  of  the  moneys  which  come  to  their  hands.  But  if 
the  whole  residue  was  given  to  them,  it  is  a  matter  of 
course  that  the  costs  should  be  borne  by  them,  and  that 
they  should  take  the  remainder.  When,  therefore,  the 
testator  directs  that  the  costs  should  be  paid  out  of  any 
part  of  his  estate,  it  is  clear  that  he  intended  to  give 
them  a  benefit,  but  this  would  be  no  benefit  if  he 
gave  them  the  residue.  He  proceeds  thus: — "And 
out  of  such  moneys,  from  whatever  source  derived,  I 
direct  all  of  them  to  deduct,  retain  and  apply  such  sums 
as  will  fully  reimburse  themselves  respectively."  It  is 
obvious,  therefore,  that  what  he  intended  to  do  was,  to 

make 


Saltmarsh 

V. 
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make  the  costs  a  charge  on  the  residue,  by  which  they        1861. 

were  to  pay  all  the  costs  relating  to  the  administration 

of  the  will  out  of  the  estate  of  the  testator.    That  being 

so,  it  necessarily  follows  that  he  did  not  intend  to  give     Barrett. 

them  the  residue  beneficially,  for  otherwise  he  would 

not  have  made  these  costs  a  charge  on  it.    Therefore, 

although  not  clear,  it  has,  in  my  opinion,  a  preponderating 

effect,  and  overcomes  the  force  of  the  word  "absolutely," 

and  the  direction  that  the  legacies  shall  be  "charged" 

on  the  fund.     On  the  result  of  the  whole  will,  I  am  of 

opinion  that  the  executors  took  this  legacy  as  trustees, 

and  accordingly  there  will  be  a  declaration  that,  after 

deducting  all  costs  and  expenses,  they  are  trustees  for 

the  next  of  kin. 


Note. — Affirmed  by  the  Lords  Justices  on  the  13/ A  July,  1861. 


THE  BISHOP  OF  WINCHESTER  v.  BOWKER. 

.  March  4. 

rilHE  Bishop  of  Winchester,  in  right  of  his  see,  was  indexes  pre- 

-*-      the  lord  of  a  number  of  manors.     In  1 856,  Messrs.  5ared  b?  the 

#  '  deputy  ste- 

Lampard  and  Botcher  were  appointed  deputy  stewards,  ward  of  a 
and  they  continued  to  hold  that  office  until  1859,  when  "aimed  tobe 
Mr.  Lampard  died  and  Mr.  Bowker  was  displaced.  ni«  private 

Sroperty,  or- 
ered  to  be 

This  suit  was  instituted  by  the  Bishop  and  his  present  produced  for 

i  i  •  0  » J       r  »        i  "wpection,  in  a 

Bteward  against  the  executrixes  of  Mr.  Lampard  and  suit  by  the 
against  Mr.  Botcher,  to  compel  a  delivery  up  of  all  the  |j^fo£d£f 
archives,  records,  books   and  documents  belonging  to  all  documents 
the  see  of  Winchester,  which  were  in  the  possession  of  j^0"f 
Messrs.  Lampard  and  Botcher,  relating  to  the  various 
offices  held  by  them. 

1 1 2  The 
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1861.  The  executrixes  of  Mr.  Lampard  admitted  they  had 

v-*"v-,lfc,/      in  their  possession  (amongst  other  documents),   1.  A 

Bishop  op 

Winchester  general  index  of  the  court  rolls  of  the  manors  from  the 
_   °*  time  of  Queen  Anne  to  1859.    2.  Some  alphabetical 

B0WK£&.  ...  „     .  o      m 

indexes  containing  the  names  of  the  tenants.  3.  Iwo 
books  containing  indexes  of  the  conditional  surrenders 
of  the  manors  from  1717.  These  they  claimed  as  the 
private  property  of  Mr.  Lampard.  They  stated  that 
they  had  been  prepared  by  Mr.  Lampard  for  his  own 
personal  benefit  and  advantage,  and  not  in  the  perform- 
ance of  the  duties  of  his  office,  and  that  he  had  always 
claimed  and  treated  them  as  his  private  property,  and 
that  the  bishop  had  never  been  charged  with,  or  paid 
for,  any  book  in  which  the  indexes  were  entered. 

A  motion  was  now  made  for  the  production  of  the 
documents. 

Mr.  Hobhouse,  in  support  of  the  motion,  argued,  that 
the  documents  having  been  prepared  by  the  deputy 
steward  in  the  course  of  his  employment,  he  and  his 
representatives  were  bound  to  produce  them  to  the  lord, 
and  that  the  case  of  Lady  Beresford  v.  Driver  (a),  was 
expressly  in  point. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  contra,  argued, 
that  on  the  statements  in  the  answer,  on  which  alone 
the  Plaintiffs  could  rely,  the  Defendants  were  not  bound 
to  produce  these  documents,  for  it  expressly  negatived 
the  Plaintiff's  right;  Adams  v.  Fisher (b).  That  their 
production,  at  present,  was  unnecessary  to  enable  the 
Plaintiffs  to  prove  their  case  at  the  hearing,  and  that  to 
order  their  production  now,  would  be  to  decide  the  merits 
of  the  case  against  the  Defendants,  before  the  hearing 

and 

(a)  14  Bean.  387;  16  Been.  134.  (6)  3  MyL  tg  Or.  526. 


CASES  IN  CHANCERY.  481 

and  on  an  interlocutory  application.     That  the  order  to  1861. 

produce  would  allow  the  Defendant  to  take  copies,  and  ^-^-v-**/ 

that  the  Plaintiffs  might  thus  obtain  the  result  of  Mr.  Winchester 

Lampard's  labour,  to  which,  at  the  hearing  of  the  cause,  v 

,  BOWKER. 

it  might  be  found  that  they  were  not  entitled. 


The  Master  of  the  Rolls. 

I  am  clear  that  the  documents  must  be  produced. 
I  express  no  opinion  on  Adams  v.  Fisher  (a),  as  to 
which  the  Vice-Chancellor  Wigram  entertained  consi- 
derable doubt  whether  that  case  could  be  an  authority 
for  anything  but  the  case  as  there  stated,  and,  even 
if  so  limited,  whether  it  might  not  create  great  embar- 
rassment in  other  cases.  But  the  ground  on  which 
that  case  was  decided  was,  that  there  was  no  privity 
between  the  Plaintiff  and  Defendant ;  here  that  privity 
does  exist,  for  it  is  a  case  between  the  lord  and  his 
deputy  steward,  and  these  documents  were  compiled  by 
the  deputy  steward  in  the  exercise  of  his  office  during 
a  long  series  of  years.  There  must,  therefore,  be  a  pro- 
duction for  examination. 

It  is  admitted  that  they  must  be  produced  at  the 
hearing,  and  that  the  Plaintiff  must  then  have  time  to 
examine  them,  for  the  purpose  of  seeing  whether  they 
ought  to  be  delivered  up.  It  would,  therefore,  be  only 
postponing  that  examination  to  refuse  their  production 
now.    They  must  therefore  be  produced  for  inspection. 

(a)  3  My  I.  £  Cr.  526. 
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1861. 


March  14. 


SOLLEYr.WOOD. 


Under  a  trust    JN    1849  Michael  Becker  settled   some  renewable 

to  renew  le&sefl     I 

■'  out  of  the  leaseholds  and  other  property,  by  conveying  the 

W a*8'  iSfiUe»  same  to  George  Wood,  subject  to  existing  mortgages 
followed  by  a    thereon,  upon  trust  for  sale,  and  to  hold  the  purchase 

From  any ^^  moneys  uPon  trust  f°r  Mr.  Becker  for  life,  with  re- 
cause,  the         mainder  for  Mrs,  Solley  for  life,  and  afterwards  for  her 

money  wanted      ,. . . 

to  pay  the        children. 

fines  should  not 
be  produced 

by  the  ways  The  settlement  contained  the  following  declaration : — 

and  means 

aforesaid,  to  «  And  it  is  hereby  agreed  and  declared,  that  in  the 

Held,  the 'rents  meantime,  and  until  the  said  hereditaments,  parts, 
being  suffi-  shares  and  premises  hereinbefore  appointed,  conveyed, 
purpose,  that     assigned  and  assured  respectively  as  aforesaid  shall  be 

tobe  paid  out1  80^»  *^e  sa^   ^earffe  Wood,  his  executors,  ad minis- 

of  income.  trators  and  assigns,  do  and  shall,  by  and  out  of  the 

whose  duty  it  rents,  issues  and  profits  of  the  same  hereditaments,  parts, 

rM  li°  fjnew  shares  and  premises  respectively,  pay  and  keep  down 

of  the  rents,  the  interest  due  and  to  accrue  due  on  the  several  mort- 

to  Ma  ow^use  Sa6es  an(*  incumbrances  respectively,  subsisting  thereon 

Held,  that  the  respectively  or  to  be  created  under  the  powers  herein- 

and  not  those'  a^er  contained,  and  do  and  shall  pay  the  several  rents 

in  remainder,  reserved  in  and  by  the  several  indentures  under  which 

must  bear  the 

loss.  the  same  leasehold  premises,  respectively,  are  held  or  to 

be  reserved  in  and  by  any  renewed  lease  or  leases  of  the 
same  premises,  or  such  proportion  of  the  same  rents, 
respectively,  as  the  said  Michael  Becker  or  the  said 
George  Wood,  his  executors,  administrators  or  assigns 
(as  the  assignee  or  assignees  thereof  as  aforesaid)  may, 
for  the  time  being,  be  liable  to  pay,  and  when  and  so 
often  as  the  same  may  be  required,  according  to  custom 

or 
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or  by  the  dropping  of  any  life  or  lives  upon  which  the 
said  leasehold  hereditaments,  parts,  shares  and  premises 
or  any  of  them  now  are  or  hereafter  shall  be  holden, 
use  his  or  their  best  endeavour  to  obtain,  and  concur 
with  the  person  or  persons  for  the  time  being  entitled  to 
any  share  or  shares  of  the  same  premises  in  obtaining,  a 
renewed  lease  or  leases  of  the  same  premises,  on  the 
accustomed  or  reasonable  terms,  and  for  that  purpose  do 
and  shall,  from  time  to  time,  make  or  concur  in  making 
such  surrender  of  the  lease  or  leases  for  the  time  being 
subsisting  in  the  same  premises,  and  do  and  concur  in 
doing  all  such  other  acts  as  shall  be  necessary  and  re- 
quisite in  that  behalf,  and  do  and  shall  pay  the  fines, 
fees  and  expenses  attending  such  renewal,  from  time  to 
time,  by  and  out  of  the  annual  rents,  issues  and  profits 
of  the  said  hereditaments,  parts,  shares  and  premises." 


"  Provided  always,  and  it  is  hereby  agreed  and  de- 
clared, that  in  case,  from  any  cause,  the  money  for  the 
time  being  wanted  to  pay  the  fines,  fees  and  other  ex- 
penses of  renewal  shall  not  be  produced  by  the  ways 
and  means  aforesaid  at  the  time  or  times  when  the  same 
shall  be  wanted,  or  in  case  the  said  George  Wood,  his 
executors,  administrators  and  assigns,  shall,  at  any  time 
or  times,  require  any  sum  or  sums  of  money  for  the  pur- 
pose of  paying  off  any  of  the  said  mortgage  debts  or 
incumbrances,  or  otherwise  in  connexion  with  the  trusts 
of  these  presents,  it  shall  be  lawful  for  him  or  them  to 
raise  such  sum  or  sums  of  money  as,  for  the  time  being, 
shall  be  wanted  or  required  for  the  purposes  aforesaid 
or  any  of  them,  and  the  costs  of  raising  the  same  by 
mortgage  of  the  said  hereditaments,  parts,  shares  and 
premises  hereby  appointed,  conveyed,  assigned  and 
assured  respectively,  or  intended  so  to  be,  or  any  of 
them." 

Part 
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1861. 


Part  of  the  renewable  leaseholds  were  ordinarily  re- 
newed every  four  years. 

Mr.  Becker  died  in  1851,  and  the  first  renewal  after 
his  death  was  made  in  1852.  The  fine  paid  was  505/., 
of  which  100/.  was  paid  out  of  rents  accruing  in  the 
life  of  Mr.  Becker,  105/.  out  of  rents  accruing  in  the 
life  of  Mrs.  Solley  9  and  255/.  was  raised  by  mortgage  of 
the  corpus. 

The  second  renewal  was  made  in  1856. 


The  rents  received  were  sufficient  to  pay  the  whole  of 
the  fines  for  renewal,  but  the  application  of  the  rents  to 
that  purpose  had  been  rendered  impossible,  by  the  default 
of  the  trustee,  who  had  applied  the  rents  to  his  own 
use,  and  had  taken  the  benefit  of  the  Insolvent  Debtors 
Act,  and  afterwards  died. 

The  question  was,  how  the  fines  ought  to  be  borne  as 
between  the  tenant  for  life  and  those  in  remainder. 

Mr.  Nalder  for  Mrs.  Solley. 

First,  under  the  terms  of  the  deed,  the  fines  are  to 
be  raised  out  of  the  corpus.  The  trustee  is  expressly 
authorized  to  raise  the  fines  by  mortgage,  and  the 
charge  of  a  gross  sum  on  the  rents  and  profits  has  been 
repeatedly  held  to  be  a  charge  on  the  estate  itself,  and 
to  authorize  a  mortgage. 

Secondly.  The  rule  of  the  Court  is,  that  where  a 
leasehold  is  renewed  for  the  benefit  of  parties  entitled 
to  it  in  succession,  the  burthen  is  to  be  borne  by  them 
in  proportion  to  their  enjoyment.  Here,  therefore,  the 
fines  must  be  apportioned. 

Thirdly, 
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Thirdly,  the  loss  occasioned  by  the  defalcation  of  the 
trustee  was  a  calamity  common  to  all  the  cestui  que 
trust,  and  it  ought  not  to  fall  exclusively  on  the  tenant 
for  life,  but  should  be  borne  by  all  the  parties  interested. 
This  will  be  best  effected  by  a  payment  out  of  the 
corpus. 


Mr.  Martineau,  contra.  The  renewal  fines  are  pay- 
able out  of  the  income.  The  reported  cases  may  be 
arranged  into  classes,  first,  where  no  fund  is  pointed 
out  for  renewal,  in  which  case  the  burthen  must  be  borne 
in  porportion  to  the  enjoyment.  Secondly,  where  the 
settlor  has  pointed  out  the  fund  from  which  the  fines 
are  payable ;  and  thirdly,  cases  where  there  is  a  discre- 
tion given  to  the  trustees  to  pay  out  of  rents  or  by 
mortgage.  Here  they  are  to  be  paid  out  of  the  "  annual 
rents,"  and  the  power  to  raise  by  mortgage  was  only  to 
arise  upon  a  deficiency  of  rents  to  make  the  necessary 
payments,  and  which  never  occurred. 


The  tenant  for  life  must  bear  the  loss  occasioned  by 
the  trustees  misapplying  her  rents.  Her  whole  estate 
was  subject  to  the  renewal,  and  she  is  entitled  to  nothing 
until  the  renewals  have  been  effected. 

Mr.  Naldcr  in  reply. 

The  following  cases  were  cited : — Jones  v.  Jones  (a)  ; 
Lord  Montford  v.  Lord  Cadogan(b);  Allan  v.  Back- 
house(c) ;  The  Earl  of  Shaftesbury  v.  The  Duke  of  MarU 
borough(d);  Lord  Milsington  v.  Earl  of  Mulgrave  (e) ; 
Stone  v.  Theed(f)  ;  and  see  the  cases  cited  27  Beav.  (g). 

The 


(a)  5  Hare,  440. 
(6)  17  Vet.  485;  19  Vet.  635. 
(c)  2    Ves.  Sf  B.  65  ;   Jacob, 
631. 
(</)  2Myl.$KAU. 


(e)  3   Madd.  491 ;   5   MaddL 
471. 

(f)  2   Bro.  C.  C.  242. 

(g)  Page62S. 
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1861.  The  Master  of  the  Rolls. 


I  think,  on  the  construction  of  this  deed,  that  the 
renewal  fines  are  payable  out  of  the  income.  I  think 
the  words  in  the  first  part  of  the  deed  are  clear,  that 
the  trustee  "  shall  pay  the  fines,  fees  and  expenses  at- 
tending such  renewal,  from  time  to  time,  by  and  out 
of  the  annual  rents,  issues  and  profits  of  the  said  here- 
ditaments, parts,  shares  and  premises."  This  case  is 
distinct  from  Allan  v.  Backhouse  {a),  where  the  direc- 
tion was  to  "raise"  it  " out  of  the  rents  and  profits;'1 
here  it  is  to  "  pay"  it  out  of  "  the  annual  rents,  issues 
and  profits." 


I  also  think  that  the  subsequent  provision  does  not 
give  the  trustee  the  option  of  raising  the  fines  out  of  the 
rents  or  by  mortgage  as  in  Jones  v.  Jones  (J).  Here  it 
is  impossible  to  say  that  the  money  has  not  been 
produced  "  by  the  ways  and  means  aforesaid."  It  has 
been  produced,  but,  unfortunately,  it  has  been  mis- 
applied by  the  trustee. 

The  proviso  gives  power  to  raise  the  fines  by  mort- 
gage in  three  cases : — 1,  if  the  money  shall  not  be  pro- 
duced ;  2,  or  in  case  the  trustee  requires  money  to  pay 
off  the  mortgages,  or,  3,  in  case  he  requires  it  "  other- 
wise in  connexion  with  the  trusts  of  these  presents." 
That  means  in  matters  other  than  and  besides  those 
previously  enumerated. 


I  am  of  opinion,  therefore,  that  the  case  of  Jones  v. 
Jones  (b)  does  not  apply  here,  there  the  direction  was 
to  pay  the  fines  either  out  of  the  rents  or  by  mortgage, 
in  which  case  the  trustees  had  a  discretion. 

With 

(a)  2  Fes.  $  B.  65.  (b)  5  Hare,  441. 
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With  respect  to  the.  second  point,  I  think  the  defal- 
cation of  the  trustee  cannot  be  thrown  on  the  corpus, 
or  on  those  in  remainder. 

The  trustee  is  liable  to  repay  the  rents  which  would 
be  the  primary  fund,  but  his  default  was  a  fraud  on  the 
tenant  for  life  and  not  on  those  in  remainder.  He  has 
taken  the  money  belonging  to  the  tenant  for  life,  and, 
so  far  as  the  annual  rents  are  concerned,  he  is  a  debtor 
to  the  tenant  for  life,  whose  estate  is  subject  to  the 
charge.  I  am  of  opinion  that  she  can  only  go  against 
him  and  his  estate,  and  that  she  cannot  throw  the  loss 
on  the  corpus  of  the  estate,  or  on  those  in  remainder. 


BURGESS  v.  RICHARDSON. 

March  16. 

npHE  question  in  this  case  was,  whether  an  annuity  A.  B.,  resi- 
■*-     deed  was  void  for  want  of  enrolment.  dc.nt  in  J?raf" 

telt,  was  in- 
debted to 

The  suit  was  for  the  administration  of  the  estate  of  dent  in  Loa- 
the late  Earl  of  Mornington  (formerly  Mr.  Long  Wei-  do^    *£**- 

lesley),  and  by  the  decree  made  in   1858,  the  usual  C.  D.  went 
.  j*       *  j  over  to  A.  B. 

accounts  were  directed.  and  settled  ac_ 

counts,  and 

Mr.  Hume  took  in  a  claim  for  69,8777.  for  arrears  of  a  further  sum 
an  annuity  granted  by  a  deed  of  the  28th  of  February.  ?f  monev»  a"d 

J  °  J  *    it  was  agreed 

1839,  that  A.  B. 

should  give  a 
pott  obit  security  for  part,  and  his  notes  for  the  remainder  of  the  debt  This  was  not 
completed,  hut  in  January,  1839,  C.  D,  went  over  again,  when  it  was  arranged  that 
A.  B.  should  grant  an  annuity  in  lieu  of  the  post  obit  security,  and  a  bill  at  ten  days  was 
given  by  A.  B.  for  the  amount,  which  was  delivered  up  upon  the  execution  by  A.  B. 
of  the  annuity  deed  in  February  at  Brustelt.  Held,  that  this  was  one  transaction, 
that  the  annuity  was  granted  for  money  or  money's  worth,  and  that  the  deed,  not 
being  enrolled,  was  void  under  the  Annuity  Act.  Held  also,  that  the  contract  was 
English  and  not  Belgian. 
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1861.  1839,  and  further  secured  by  a  bond  and  judgment,  but 
v^v^/  these  securities  had  never  been  enrolled  under  the 
Burgess      gtalute  (53  Qe0t  3,  c.  141).     it  appeared  from  the  cross 

Richardson,  examination  of  the  claimant,  that  the  deed  had  been 
executed  under  the  following  circumstances: — 

Mr.  Hume,  a  bill  discounter,  resident  in  London,  had 
a  claim  against  Mr.  Long  Wellesley,  then  resident  in 
Brussels,  amounting  to  8,9407.  Mr.  Hume  went  to 
Brussels  and  had  an  interview  with  Mr.  Long  Wellesley 
and  his  solicitor  on  the  5th  of  August,  1838,  when  he 
pressed  for  payment  of  his  claims,  but  without  effect. 
Ultimately  this  arrangement  was  come  to: — 

Mr.  Hume  lent  Mr.  Long  Wellesley  a  further  sura  of 
1,0007.  and  after  adding  to  these  1,8007.  as  it  was  called 
for  "  compensation/'  and  1,0007.  to  pay  an  over-due  bill, 
the  sum  of  12,7007.  was  agreed  on  between  them  as  the 
balance  due  to  Mr.  Hume,  and  it  was  arranged  that  this 
sum  should  be  secured  as  follows: — 9,0007.  by  a.  post 
obit  security  for  27,0007.  payable  on  the  death  of  Lord 
Maryborough  (the  father  of  Mr.  Long  Wellesley),  and 
two  acceptances  of  Mr.  Long  Wellesley  at  four  and  six 
months  for  2,3107.  each.  The  1,0007.  was  thereupon 
paid  by  Mr.  Hume,  and  the  promissory  notes  given  by 
Mr.  Long  Wellesley,  but  no  post  obit  bond  was  executed, 
and  Mr.  Hume  then  returned  to  London. 

Mr.  Hume  appeared  to  distrust  the  validity  of  a  post 
obit  security,  he  returned  to  Brussels  in  January,  1839' 
and  had  another  interview  with  Mr.  Long  Wellesley,  at 
which  the  9,0007.  was  increased,  by  arrangement,  to 
11,9557.  8s.  (for  interest  and  to  correct  an  omission), 
but  no  further  money  passed,  and  for  this  sum  Mr. 
Long  Wellesley  then  agreed  to  grant  Mr.  Hume  the 

annuity 
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annuity  after  mentioned!  and  he  gave  Mr.  Hume  his  bill,        1861. 
dated  the  28th  of  January,  1839,  at  ten  days  date,  for 
the  amount  (11,9557.  8s.). 


Burgess 
Richardson. 


Mr.  Hume  returned  to  town,  and  the  annuity  deed 
was  prepared  in  London  by  Mr.  Long  Wellesky's  soli- 
citor, and  was  afterwards  taken  over  to  Brussels,  and 
was  executed  there  by  Mr.  Long  Wellesley,  on  the  28th 
of  February,  1839,  and  the  bill  for  11,955/.  8s.  was 
then  delivered  up. 

The  annuity  deed  was  substantially  to  the  following 
effect.  It  was  made  on  the  28th  day  of  February,  1839, 
"  Between  the  Honourable  William  Pole  Tylney  Long 
Wellesley,  at  present  residing  at  Brussels,  in  the  king- 
dom of  Belgium,  of  the  first  part;  Robert  Hume,  of 
Berners  Street,  St.  Marylebone,  in  the  county  of 
Middlesex,  gentleman,  of  the  second  part,  and  William 
King,  of  Woodstock  Street,  Oxford  Street,  in  the  city 
of  Westminster,  builder,  of  the  third  part ;"  and  after 
reciting  the  title  of  Mr.  Long  Wellesley  to  large  estates 
in  Ireland  for  his  life,  in  remainder  expectant  on  the 
prior  life  estate  therein  of  his  father  (Lord  Maryborough), 
it  proceeded  as  follows: — "And  whereas,  W.  P.  T. 
Long  Wellesley,  being  indebted  to  Robert  Hume  in  the 
sum  of  11,9557.  8*.,  and  being  unable  to  pay  the  said 
debt,  hath  contracted  with  Robert  Hume  for  the  sale  to 
him  of  a  deferred  annuity  or  a  yearly  sum  of  6,000/., 
to  commence  upon  the  death  of  the  said  William  Lord 
Maryborough  (the  father  of  W.  P.  T.  Long  Wellesley), 
and  to  be  paid  and  payable  to  him  Robert  Hume,"  &c, 
for  and  during  the  term  of  100  years,  if  W.  P.  T.  Long 
Wellesley  should  so  long  live,  at  or  for  the  price  or  sum 
of  11,955/.  8s.,  and  thereby  to  satisfy  and  extinguish 
the  said  debt.  And  whereas,  in  pursuance  of  the  said 
agreement  on  the  part  of  Robert  Hume,  he,  Robert 

Hume, 
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1861.        Hume,  hath  this  day  cancelled  and  extinguished  the 
s-K'-^/      said  debt  of  1 1 ,955/.  8s.,  and  hath  delivered  to  W.  P.  T. 
v  Long  Wellesley  the  several  securities  held  by  him,  being 

Richardson,  the  several  bills  of  exchange  mentioned  and  specified 
in  the  receipt  indorsed  on  these  presents :"  "  Now  this 
indenture  witnesseth,  that  in  further  pursuance  of  the 
said  agreement  on  the  part  of  W.  P.  T.  Long  Wellesley, 
and  in  consideration  of  the  said  debt  or  sum  of 
11,9557.  &.  so  due  and  owing  to  Robert  Hume  by 
TF.  P.  T.  Long  Wellesley,  and  that  the  said  debt  is 
hereby  cancelled  and  extinguished  by  Robert  Hume, 
and  the  securities  for  the  same  cancelled  were,  imme-. 
diately  before  the  sealing  and  delivery  of  these  presents, 
delivered  to  W.  P.  T.  Long  Wellesley,  the  receipt 
whereof  he  W.  P.  T.  Long  Wellesley  doth  hereby 
admit  and  acknowledge,"  Mr.  Long  Wellesley  then 
granted  to  Mr.  Hume  "  one  annual  sum  or  clear  yearly 
rent  of  6,000/.  of  lawful  British  money,"  to  commence 
upon  the  death  of  William  Lord  Maryborough,  and  to 
be  paid  and  payable  thenceforward,  during  the  term  of 
100  years  if  Mr.  Long  Wellesley  should  so  long  live, 
charged  upon  and  yearly  issuing  out  of  the  Irish 
estates,  to  be  paid  to  Robert  Hume  "at  or  in  the 
common  dining-hall  of  the  Middle  Temple,  London'* 
Mr.  Long  Wellesley  then  demised  the  Irish  estates  to 
King,  for  a  term,  to  secure  the  annuity,  in  the  usual 
way>  hy  distress,  entry,  sale  and  mortgage,  and  the 
deed  contained  a  covenant  to  pay,  and  the  following 
receipt  was  indorsed  on  the  deed  : — 

"  Received  from  Robert  Hume,  the  day  and  year  first 

within  written,  my  acceptance  in  his  favor  for  the  sum 

of  1 1 ,955/.  8s.,  dated  Brussells,  the  28th  day  of  January, 

1839,  at  ten  days  date,  being  the  consideration  money 

within  expressed  to  be  paid  to  me. 

"  W.  L.  Wellesley." 

The 
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The  deed  had  never  been  enrolled  under  the  statute.         1861. 

Lord  Maryborough  died  in  1845,  and  Mr.  Long  Welles-  0. 

ley  became  the  Earl  of  Morning  ton.     He  died  in  1857.   Richardsom. 

In  considering  Mr.  Hume's  claim,  the  Chief  Clerk 
thought  that  the  annuity  deed  was  void  for  non-enrol- 
ment, and  he,  in  consequence,  rejected  the  claim  for  the 
arrears  of  annuity,  but  he  allowed  it  as  a  simple  contract 
debt  for  the  original  consideration  for  the  annuity,  and 
interest  at  41.  per  cent,  from  1839;  these  together 
amounted  to  20,735/.  6s.  Id.  Mr.  Hume  took  out  a 
summons  to  vary  the  certificate  by  finding  69,8771  due. 

The  only  fund  now  available  for  the  payment  of  this 
and  other  large  claims  consisted  of  a  sum  of  1,600  con- 
sols in  Court,  belonging  to  the  late  Earl  as  next  of  kin 
of  his  deceased  son. 

Mr.  Lloyd  and  Mr.  F.  T.  White,  in  support  of  Mr. 
Hume's  claim.  First.  This  annuity  did  not  require  en- 
rolment, for,  according  to  the  decisions,  it  came  within 
the  exception  contained  in  the  63  Geo.  3,  c.  141,  s.  10 
(since  repealed),  which  declares  that  the  act  shall  not 
extend  "  to  any  voluntary  annuity  or  rent  charge 
granted  without  regard  to  pecuniary  consideration  or 
moneys  worth."  The  consideration  for  the  annuity  was 
an  existing  debt  of  11,955/.  85.,  secured  by  an  overdue 
bill  of  exchange.  Thus,  in  Tetley  v.  Tetley  (a),  the  con- 
sideration for  the  annuity  was  giving  up  a  farm  and 
farming  stock  worth  300Z.  So  in  James  v.  James  (b), 
the  consideration  was  a  life  interest  in  certain  veins  of 
coal.  In  Blake  v.  Attersoll(c),  the  consideration  was 
a  debt  due.     In  Doe  d.   Church  v.  Pontifea  (rf),  the 

consideration 

(«)  4  Bwg.  214.  (e)  2  Barn.  *  Cr.  875. 

(6)  2  Brod.  Sf  Bing.  702.  (d)  9C.B.  Rep.  229. 
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1861.        consideration  was  a  pre-existing  debt.     In  Cumberland 
^^s*-'      v.  Kelly  (a),  the  consideration  was  a  transfer  of  stock, 
„,  and  in  Evatt  v.  Hunt  (b),  the  consideration  was  giving 

Richardson.  Up  a  |jfe  interest  in  300/.,  and  in  all  these  cases  it  was 
held  that  an  enrolment  was  unnecessary.  See  Lumley 
on  Annuities  (c) ;  Earle  v.  Brown  (d);  Tidd  v.  Lister  {e); 
Hall  v.  Luke  (/).  Secondly.  This  is  not  an  English 
contract,  and  therefore  it  is  not  affected  by  the  English 
Annuity  Act.  The  grantor  was  resident  at  Brussels, 
and  the  deed  was  executed  there,  and  therefore  the 
contract  was  Belgian.  The  domicil  of  the  grantor, 
and  the  circumstance  that  the  annuity  was  payable 
in  the  Middle  Temple,  are  equally  immaterial;  the 
case  is  like  that  of  a  foreign  bill  of  exchange  payable 
in  London.  The  rule  regarding  the  validity  of  con- 
tracts is,  that  the  formalities,  proofs  and  authentication 
of  these  are  governed  by  the  lex  loci  contractus;  Story, 
Conflict  (g);  Alves  v.  Hodgson  (A).  Again,  the  rent- 
charge  is  issuing  out  of  estates  in  Ireland,  to  which  the 
Annuity  Act  is  inapplicable ;  Bannatyne  v.  Barring- 
ton  (i)  ;  and  see  Ferguson  v.  Lomax  (ft). 

Thirdly.  The  deed  has  not  yet  been  set  aside,  and 
a  bill  impeaching  it  would  be  dismissed  with  costs  if 
the  full  consideration  for  it  were  not  repaid ;  Bromley  v. 
Holland  (J). 


Lastly.  This  is  a  sixth  attempt  to  impeach  this  trans- 
action. There  having  been  two  bills  filed  in  Ireland,tvto 
in  England,  and  an  application  to  vacate  the  judgments. 
The  executors  are  estopped  from  disputing  the  validity 
of  these  transactions,  and  it  can  only  be  done  by  bill. 

Mr. 

(a)  3  Barn.  $  Ad.  602.  (g)  Sect.  260. 

(6)  2E/.4-  BL  374.  [h)  7  Term  Jf?.  241. 

(c)  Page  143.  (i)  9  Irish  Ch.  Rep.  406. 

(d)  10  AdoLSf  E.  412.  (*)  2  Dru  6c  War.  120. 
(O  3  De  G.,  M.  if  G.  874.  (/)  5  Vet.  610. 

(/)  1  Eich.  Rep.  301. 


CASES  IN  CHANCERY.  493 

Mr.  R.  Palmer  and  Mr.  Druce,  for  the  legal  personal        1861. 
representatives  of  Lord  Morning  ton,  were  not  heard. 


The  Master  of  the  Rolls. 

I  do  not  dispute  the  authority  of  the  cases  which  have 
been  cited,  but  I  am  of  opinion  that  none  of  them  are 
applicable  to  the  case  before  me.  '  Three  points  have 
been  argued,  two  of  which  relate  to  the  Annuity  Act. 
The  first  point  is,  that  assuming  this  to  be  an  English 
contract,  it  does  not  require  enrolment.  The  second  is, 
that  it  is  not  an  English  contract,  and  that  therefore  it  is 
not  affected  by  the  act.  The  third  is,  that  this  is  a 
question  of  setting  aside  the  deed,  which  can  only  be 
done  in  a  suit  instituted  for  that  purpose  and  on  certain 
conditions  which  have  not  been  complied  with. 

On  the  first  point,  I  am  of  opinion  that  this  was 
an  annuity  sold  in  consideration  of  "  money  or  money's 
worth/'  and  that  it  therefore  comes  within  the  opera- 
tion of  the  Annuity  Act.  I  think  that  the  whole  of  the 
proceedings  in  August  and  September,  1838,  and  in 
February ,  1839,  were  parts  of  the  same  transaction,  and 
I  find  that  the  sum  of  1,000/.  was  actually  paid  down  at 
the  time.  There  were  various  other  transactions  which 
related  to  bills,  to  secure  which  the  postponed  annuity 
was  given.  I  am  of  opinion  that  this  is  distinct  from  the 
giving  of  a  better  security  for  an  old  debt ;  it  is  an  arrange- 
ment to  settle  money  matters  between  two  parties,  and 
on  which  occasion  additional  sums  are  advanced,  and  it  is 
therefore  an  annuity  granted  in  consideration  of  "  money 
or  money's  worth."  In  the  deed  the  consideration  is 
stated  to  be  the  debt  due  on  the  bills  specified  in  the 
receipt  indorsed  upon  it,  which  receipt,  so  indorsed,  is 
an  acknowledgment  by  Mr.  Long  Wellesley  of  the  deli- 
very up  of  his  acceptance  in  favour  of  Mr.  Hume  for  the 

vol.  xxix—  in.  k  k  sum 


Burgess 

v. 

Richardson. 
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1861.       sum  of  1 1,955/.  85.  dated  the  28th  of  January, "  being  the 

******-/      consideration  money  within  expressed  to  be  paid  to  me." 

ur-ess      jjere  jg  an  acceptance  for  a  debt  which  might  have  been 

Richardson,  sued  upon  and  a  judgment  obtained,  and,  if  this  be  not 

money's  worth,  I  am  unable  to  understand  what  these 

words  mean.     I  am  of  opinion  it  is  a  case  in  which 

money  and  money's  worth  were  paid  over  at  the  time. 

The  second  point,  that  this  was  not  an  English 
annuity,  in  my  opinion,  also  fails.  It  would  be  impos- 
sible to  hold,  if  two  English  subjects  went  to  Bou- 
logne,  and  one  of  them  there  granted  to  the  other  an 
annuity  in  consideration  of  money,  that  this  would  not 
be  an  English  contract  and  subject  to  the  laws  of  Eng- 
.  land.  Here  they  did  not  go  abroad  to  evade  the  English 
law,  for  one  of  the  parties  to  the  transaction  was  resident 
in  Brussels  and  the  other  in  London.  That  being  so, 
the  transactions  took  place,  and  the  annuity  deed  was 
executed  in  Brussels  in  consideration  of  transactions  in 
this  country,  and  money  was  brought  from  England  and 
the  whole  performance  of  the  contract  was  to  take  place 
in  this  country.  The 'lands  charged  were  in  Ireland, 
which  does  not  make  it  an  Irish  contract,  and  still  less 
a  Belgian. 

I  am  of  opinion  that  when  there  is  a  contract  between 
two  English  subjects,  the  fact  of  one  of  them  being  re- 
sident at  Brussels  does  not  make  it  a  Belgian  contract, 
and  that  principle  is  stated  in  Story,  where  the  state* 
ment  made,  in  four  pages  later  than  the  passage  cited, 
shews,  that,  according  to  the  principles  enunciated  by 
him,  this  ought  not  to  be  treated  as  a  Belgian  contract. 

The  third  point  is,  that  if  this  deed  is  to  be  declared 
void,  it  can  only  be  upon  bill  filed  for  that  purpose, 

and 
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arid  on  the  performance  of  certain  conditions  which  huve        1861. 
not  been  complied  with.     But  there  is  a  great  divine-      v-^v^/ 
tion  between  instruments  and  contracts  which  are  void 

v« 

and  those  which  are  only  voidable.  If  it  is  void  because  Rich  ammo*. 
it  violates  the  Annuity  Act,  it  is  void  altogether,  but 
where  a  deed  is  good  on  the  face  of  it,  but  is  voidable 
by  reason  of  circumstances  connected  with  it  not  appa- 
rent on  its  production,  then,  and  it  is  necessary  to  come 
here  by  suit  to  set  it  aside,  this  Court  thereupon  imposes 
such  terms  as  are  equitable  and  proper,  and  only  sets  it 
aside  upon  repayment  of  the  consideration  bond  fide 
advanced  and  bL  per  cent  interest. 

I  am  of  opinion  that  this  is  a  totally  distinct  case* 
Under  a  decree  for  the  administration  of  the  estate,  Mr. 
Hume  comes  in  and  claims  under  an  annuity  deed,  and 
the  question  is,  what  is  due  to  him  upon  that  deed: 
on  production  of  it  it  appears  to  be  wholly  void  for  want 
of  enrolment.  His  claim  therefore  must  be  disallowed. 
It  is  for  him  afterwards  to  carry  in  a  new  claim  or  to 
take  such  proceedings  as  he  may  think  fit  to  recover  the 
money. 

Lastly,  it  is  said  that  the  executor  is  estopped,  but 
that  is  a  mistake.  Lord  Morning  ton  instituted  proceed- 
ings to  set  aside  the  annuity,  be  discontinued  them  and 
paid  the  costs  of  the  proceedings.  But  if  he  had  done 
more  and  had  paid  the  annuity  he  might  still  have  re- 
sisted this  claim. 

It  was  the  duty  of  the  executor,  who  is  a  trustee  for 
the  bond  fide  creditors  of  the  testator,  to  take  care  that 
no  person  proves  a  debt  against  the  estate,  except  to 
the  extent  of  what  is  due,  especially  where,  as  in  this 
case,  there  is  a  great  deficiency  of  assets. 

k  k2  My 
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1861.  My  impression,  however,  is  that  Mr.  Hume  must  be 

allowed  interest  at  5L  per  cent,  on  the  consideration 
fV  money  he  really  paid  for  the  annuity. 

RlCAARDSO*. 


Burgess 


1859. 
Dec.  19,  22. 

1860. 
June  12. 

A  widow  FT1HE  testator,  William  Moore,  died  intestate  in  1866, 

being  entitled     -■-    leaving  his  widow,  Maria  Moore,  and  two  children, 
ber  husband's    William  and    Thomas,   surviving   him.      Part  of   his 

estate  consisted  of  600/.  £3  per  Cent.  Reduced  Annuities 
standing  in  his  name.     His  widow  took  out  administra- 


MOORE  v.  MOORE. 


personal  es- 
tate, took  out 
administra- 
tion, and 
having*  sold 
out  a  sum  of 


tion,  and   being  entitled  to  one-third  of  his  personal 

estate,  she,  on  the  14th  of  July.  1857,  sold   out  the 

.ill  '        *  •/  *  * 

ing  to  him,  she  600/.  Reduced,  and  with  the  produce  (552/.  155.),  and 
re-invested  the  u  \Q8t  additional,  she,  on  the  following  day,  purchased 
a  small  addi-     a  sum  of  6007.  New  £3  per  Cents.,  which  was  transferred 

tion,  in  an-        {nto  faer     wn 
other  stock  id 
ber  own  nsjme. 

sb^e  bequeathe!  The  w*dow,  by  her  will,  dated  the  10th  of  April, 
to  her  voungen^^58,  after  some  specific  bequests,  gave  "the  sum  of 
share  in  the  ^300Z.  New  £3  per  Cent.  Bank  Annuities "  unto  her 
personal  pro-    8j8ter,  and  a  like  sum  to  Mrs.  Moore.   And  after  reciting 

perty  of  her  *  ° 

husband,  to  that,  in  consequence  of  the  death  of  her  late  husband 
became  en-  intestate,  certain  freeholds  had  descended  to  her  eldest 
titled  to  at  feis  son  William,  she  thereby  bequeathed  "  all  the  share 
that  the' stock    an^  interest  of  and  in  the  personal  property  of  her  late 

husband,  which  she  became  possessed  of  or  entitled  to 
at  his  decease,"  to  her  younger  son,  Thomas. 


passed  as  a 
specific  be- 
quest to  the 
legatee. 


The  widow  died  in  July,  1858,  the  stock  being  still 
standing  in  her  name.  There  being  a  deficiency  to  pay 
her    general    legacies,   the    Plaintiff,    Thomas   Moore, 

insisted 
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insisted   that  the  600/.   stock    bad    been  specifically        I860, 
bequeathed  to  him. 

Mr.  Smythe,  for  the  Plaintiff. 

Mr.  A.  Smith,  for  the  Defendants,  the  executors  and 
the  son  William. 

Mr.  Selwyn,  for  the  general  legatees. 

Lee  v.  Lee  (a),  was  cited. 


The  Master  of  the  Rolls. 

I  think  this  is  a  specific  legacy  of  the  share  of  the       Dec.  22. 
testatrix  in  her  husband's  residue,  so  far  as  that  residue 
can  be  traced. 

1  think  that  the  600/.  Reduced,  transferred  from  the 
name  of  the  intestate  into  the  name  of  the  testatrix, 
and  then  transferred  by  her  into  New  Three  per  Cents., 
is  part  of  such  residue,  and  that  it  must  be  treated  as 
taken  by  her  as  her  part  or  share  in  such  residue,  so  far 
as  it  would  go.  She  has  not,  in  my  opinion,  spent  it, 
or  mixed  it  up  with  her  own  assets  so  that  it  cannot  be 
distinguished. 

In  this  respect,  I  adopt  the  reasoning  and  follow  the 
decision  of  Vice-Chancellor  Kindersley  in  Lee  v.  Lee  (a). 
If  the  testatrix,  when  she  sold  out  the  600/.  Reduced, 
had  so  dealt  with  the  produce  that  it  could  no  longer 
be  traced,  then  the  specific  character  of  the  fund  would 
have  ceased. 

(a)  27  I.  J.,  CA.  824. 
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HOLLAND  v.  ALLSOP. 

Apr.  18,  30. 

In  a  gift  over,  FT1HE  testator,  John  Allsop,  had  two  sons  and  five 
of°any  of  a*  daughters.     By  his  will,  dated  in  1842,  he  be- 

class  without     queathed  to  his  two  sons  certain  leaseholds  (which  he 

leaving  issue, 

to  the  "  sur-  described)  upon  trust  to  pay  the  rents  to  his  daughter, 
worT"  au^  Elizabeth  Stanley,  during  her  life.  He  then  made  four 
vivore"  was       other  bequests  of  leaseholds,  in   similar  terms,   upon 

^others  M  in  trust> to  Pay  *he  rents  to  his  other  four  daughters,  Sarah 
consequence  Harrison,  Ann  Edwards,  Jane  Butcher  and  Mary  Cot- 
mate  gift  over   ir€^>  respectively,  for  their  respective  lives.     He  then 

being  only^to     proceeded  in  the  following  terms : — 
take  effect  on     r 

u  all"6  the  class  "And  from  and  after  the  decease  of  my  said 
without  issue,    daughters  respecfully  leaving  lawful  issue,  then  I  give 

and  bequeath  several  messages  or  tenements,  rents  and 
profits  thereof,  are  hereinbefore  directed  to  be  paid  to 
my  respected  daughters  as  afi'ordsaide,  for  and  during 
there  natural  lives  respectively  unto  and  equally 
between  such  of  the  children  of  my  said  daughters 
respectively  as  shall  attain  the  age  of  twenty^one  years, 
to  be  assured  and  transferred  to  them  respectively 
when  the  younger  of  them  shall  have  attained  the  said 
age  of  twenty-one  years,  and  rents  and  profits  thereoff 
to  be,  in  the  meanetime,  applied  for  and  towards  there 
respective  maintenance  and  support.  But  in  case  any 
or  either  of  my  said  daughters  shall  depart  this  life 
without  leaving  lawful  issue  who  shall  attain  the  age  of 
twenty-one  years,  then  I  give  and  bequeath  the  several 
messages  and  tenements,  so  bequeath  unto  the  children 
of  such  deceased  daughter  or  daughters,  unto  and 
equally  between  and  for  the  benefit  of  my  surviving 
daughters  and  there  children  respectively,  in  like  manner 

as 
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as  is  hereinbefore  declared  and  expressed  of  and  con- 
cerning the  messages  or  tenements,  rents,  issues  and 
profits  so  given  and  bequeth  unto  or  for  the  benefit  of 
my  said  several  daughters,  and  there  respective  children 
as  aforesaid/* 
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The  question  depended  on  the  construction  of  the 
above  clause,  but  the  testator  had  previously,  at  the 
commencement  of  his  will,  made  another  bequest,  which 
was  relied  on  in  aid  of  the  construction,  and  which 
was  as  follows  :— 

"  I  give  unto  my  dear  wife  Elizabeth  Allsop  during 
her  natural  life  or  widowhood,  all  those  five  leasehold 
houses,  situated  in  Back  Road,  St.  George's,  East, 
known  as  Allsop  Buildings,  in  the  county  of  Middlesex; 
and  on  her  decease  or  marriage  to  her  children  of  the 
said  John  Allsop  s,  if  any"  [there  were  none]  "  in 
equal  proportion.  But  in  case  my  wife  Elizabeth  Allsop 
depart  this  life  without  issue,  then  I  give  the  said  lease- 
hold houses  to  my  five  daughters,  as  follows: — To 
Elizabeth  Stanley,  No.  1 ;  to  Sarah  Harrison,  No.  2 ; 
to  Ann  Edwards,  No.  3 ;  to  Jane  Butcher,  No.  4 ; 
to  Mary  Cottrell,  No  5;  each  of  them  paying  equal 
proportion  of  ground  rent,  for  their  lives  and  their  heirs ; 
in  case  any  of  my  five  daughters  depart  this  life  without 
leaving  lawful  issue,  then  unto  the  survivors  in  equal 
proportions,  and  if  they  all  die  without  issue,  then  to 
my  two  sons,  Elisha  and  David  Allsop." 


The  testator  died  in  1855.  His  daughter  Elizabeth 
Stanley  had  predeceased  him,  having  died  in  1845, 
leaving  two  children  (the  Plaintiffs),  born  respectively 
in  1833  and  1840.  After  the  testator's  death,  Ann 
Edwards  died  in  1856,  without  having  had  any  children. 

The 


Holland 
v. 
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1861.  The  question  was,  whether,  under  the  gift  over  unto 

"  my  surviving  daughters  and  their  children,"  the  chil- 
dren of  Elizabeth  Stanley  took  a  share  in  the  lease- 

Allsof.       holds  bequeathed,  in  the  first  instance,  to  Ann  Edwards. 

Mr.  Lloyd  and  Mr.  A.  Smith  for  the  PlaintirTs.  The 
modern  doctrine  certainly  is,  to  construe  the  word  sur- 
vivors strictly;  but  here  it  is  apparent  that  the  tes- 
tator meant  to  use  it  in  the  sense  of  "others."  His 
governing  idea  is  to  benefit  the  children  as  well  as  the 
parent,  and  the  survivorship  of  the  parent  is,  therefore,  un- 
necessary to  entitle  the  children  to  the  benefits  intended 
for  them.  The  gift  over  is  not  simply  on  death,  with- 
out issue,  but  without  issue  who  shall  attain  twenty-one : 
it  is  to  take  effect  in  favor  of  the  "  daughters  and  their 
respective  children  as  aforesaid,  and  it  is  to  be"  in  like 
manner  as  is  hereinbefore  declared  concerning  the  mes- 
suages bequeathed  to  the  daughters  and  their  respective 
children.  The  former  bequest  of  the  five  houses  makes 
it  plain  that  he  intended  the  others  to  take.  They  cited 
Jarmun  on  Wills  (a) ;  Eyre  v.  Mursden  (b) ;  Hawkins 
v.  Hamerton(c);  Hurman  v.  Dickenson  (d) ;  Smith  v. 
Osborne  (e)  ;  Alton  v.  Brooks  (f);  Greenwood  v. 
Percy  (g) ;  Nevill  v.  Boddam  (A) ;  In  re  Corbett9s 
Trusts  (i). 

Mr.  Hunter  for  the  testator's  widow. 

Mr.  W.  Rudall,  contra,  argued,  that  the  words  "sur- 
viving daughters,  and  their  children"  must  be  read 
strictly  and  literally,  and  that  Elizabeth  Stanley  having 
predeceased  Ann  Edwards  could  not  be  said  to  be  a 

"  surviving 

(a)   Vol.  2,  p.  588  (2nd  edit.)  (e)  6  H.  of  L.  Cat.  393. 

{0)  2  Kten,  564;    4  Myt.  4  (/)  7  Sim.  204. 

Cr.  231.  {#)  26  Bmv.  572. 

(c)  16  Sim.  410.  (A)  6  Jar.,  N.  S.  573. 

(d)  1  Bro.  C.  C.  91.  (i)   Johnt.  591. 
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it 


surviving  daughter/'  and,  consequently,  that  her  ,  1861. 
children  could  not  take  any  interest  in  Ann  Edwards 8 
leaseholds,  they  not  being  the  children  of  ''  a  surviving 
daughter."  He  also  argued  that  the  survivorship  had 
reference  to  the  death  of  the  testator.  He  cited  Crowder 
v.  Stone  (a) ;  Evans  v.  Evans  (b). 


The  Master  of  the  Rolls. 

There  is  a  considerable  difficulty  in  reconciling  all  April  30. 
the  authorities  on  this  subject,  but,  on  the  whole  scope 
of  this  will,  I  think  that  the  word  surviving  means  others, 
and  the  grounds  on  which  I  proceed  are  confined  to  the 
words  to  be  found  in  the  bequests.  In  the  first  place, 
the  gift  over  in  the  original  bequest  at  the  beginning  of 
the  will  is  in  these  words  : — "  In  case  any  of  my  five 
daughters  depart  this  life  without  leaving  lawful  issue, 
then  unto  the  survivors  in  equal  proportions,  and  if  they 
all  die  without  issue,  then  to  my  two  sons."  In  this 
passage,  I  think  it  clear  that  the  word  survivors  must  be 
read  "  others."  The  testator  did  not  intend  the  ultimate 
gift  to  take  effect,  except  in  the  event  of  all  the  daughters 
dying  without  issue.  If,  therefore,  one  died  leaving  issue, 
and  then  the  four  others  died  without  issue,  the  gift 
over  could  not  take  effect,  and  he  did  not  intend  an  in- 
testacy, and  therefore  it  must  go  to  the  "  others ;"  this  is 
exactly  the  cases  of  Doe  v.  Wainewright(c),  and  Wilmot 
v.  Wimot  (d),  where  Lord  Eldon  observed  that  the  gift 
over  was  "  to  be  either  the  whole  or  none,"  and  as  part 
could  not  go  over,  the  word  "  surviving"  was  to  be  read 
"other."     It  is  said  that  Ferguson  v.  Dunbar  (e),  is  ' 

opposed  to  this ;  if*  that  be  so,  it  cannot  be  treated  of 

sufficient 

(a)  3  Rums.  217.  (</)  8  Ve$.  10. 

(6)  25  Beuv.  81.  (e)  3  Bro.  C.  C.  468,  n. 

(c)  5  Term  R.  427. 
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1 86 1 .  sufficient  weight  to  overturn  all  the  subsequent  authorities. 
This  therefore  being  the  testator's  meaning  of  the  word 
"  survivors  "  in  the  earlier  part  of  the  will,  he  afterwards 
refers  to  it  as  governing  the  subsequent  gift  to  his  "sur- 
viving daughters  wd  their  children,"  saying  "in  like 
manner  as  is  hereinbefore  declared  and  expressed  of  and 
concerning  the  messuages,"  &c,  "so  given  and  be- 
queathed unto  and  for  the  benefit  of  my  said  several 
daughters  and  their  respective  children  as  aforesaid." 

This  therefore  is  a  bequest  to  the  daughters  and  to 
their  issue,  but  in  the  event  of  their  dying  without  issue, 
it  is  to  go  over  to  them  and  their  children  in  like  manner 
as  before  declared,  i.e.,  for  the  benefit  of  all  the  daugh- 
ters and  their  issue,  which  can  only  have  effect  by  con- 
struing the  word  *  surviving"  as  meaning  "others." 

This  is  also  confirmed  by  the  circumstance  that  the 
first  gift  is  not  only  to  the  daughters,  but  there  is  also  a 
distinet  gift  to  their  children,  a  circumstance  which  did 
not  occur  in  Leeming  v.  Sherratt  (a),  or  in  the  principal 
current  of  authorities  relied  on  for  a  contrary  construction. 
Fully  adhering,  therefore,  to  the  current  of  modern  au- 
thorities which  give  to  the  word  '*  survivor  "a  strict  con- 
struction, I  think  that  in  this  will  an  exception  is  to  be 
found  to  this  rule,  arising  from  the  language  used  by 
the  testator,  denoting  a  contrary  intention. 

(«)  2  Hare,  14. 
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1858. 


HORTON  v.  BROCKLEHURST.    (No.  1.) 

July  30. 

THIS  was  a  motion  made  on  behalf  of  the  Plaintiff,  A  bill  sought 
i  »i  iii  i        j    /•      ■■!_  to  charge  two 

after  the  evidence  bad  been  closed,  for  liberty  to  trustees  §eve- 

withdraw  the  replication  and  amend  the  bill.    The  bill  J*,ly>  *** 

*  trust  moneys 

was  filed  against  two  trustees  and  executors  (Brochle-  retained  with 

hurst  and  Lo%oe\  and  the  bill,  in  addition  to  the  ordinary  i^JjjT 

relief,  prayed  '•  that  in  taking  the  accounts,  such  De-  third  parties, 

fendants,  respectively,  might  be  charged  with  any  money  dence  had 

retained  with  his  privity  or  through  his  neglect  by  the  «?i?^.5,e 

other  of  them  or  by  the  tenant  of  the  mill "  (part  of  the  sought  to  with* 

testator's  property).  JSSteSd 

amend  the 

It  was  considered   that  the  evidence  shewed  that  charge  the 

moneys  had  been  retained  by  the  tenant  of  the  mill  by  Defendants  for 

moneys  which 
the  neglect  of  both,  and  for  this  reason  it  was  now  they  had 

sought  to  amend  the  bill  in  that  respect.  Ihe  third"0^ 

ties  to  retain. 

Mr.  R.  Palmer  and  Mr.  C.  Hall,  in  support  of  the  JJj  JjJJ^ 

motion,  cited  Champneys  v.  Buchan  (a),  ruted  with 

costs, 

Mr.  Selwyn  and  Mr.  Hamilton  Humphreys  for  the 
Defendants. 

The  Master  of  the  Rolls. 

I  cannot  allow  this  order  to  be  made.  The  Court,  at 
the  hearing  of  the  cause,  if  it  sees  any  technical  diffi- 
culties, will  then  know  how  to  deal  with  them. 

1  never  knew  a  case  in  which  the  Plaintiff  has  been 

allowed, 
(a)  3  Drew.  $. 
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1858.        allowed,  after  all  the  evidence  has  been  taken,  to  alter 

N-**v-"*"/       the  issue  before  the  hearing;    it  would  be  extremely 

v.  dangerous  to  allow  it.     Besides,  if  I  am  disposed  to 

BaorEL*HUHST.  accede  to  this  application,  I  could  not  now  ascertain 

whether  it  would  be  proper  to  do  so  without  going  into 
the  merits  of  the  case,  and  I  should  thus  be  hearing  the 
cause  for  the  purpose  of  determining  the  merits  of  this 
motion.  I  cannot  allow  it  to  be  done,  and  I  must  refuse 
this  motion  with  costs. 


Nan.  4,  5.  HORTON  ».  BROCKLEHURST.    (No.  2.) 

Dec.  2. 
A  man  cannot  HPHE  testator,  Charles  Axon,  carried  on  the  business 

SSEdS0"  of  cotton  8Pinner  in  partnership  with  Richard 

racter  of  true-     Walsh. 
tee,  and  act 
partially  aa 

f?6*?:  ?!t.deny        By  his  will,  the  testator  bequeathed  to  Walsh  his 

his  liability  .  . 

to  replace         share  in  the  machinery,  utensils  of  trade,  stocks,  debts, 
trust  property,        diu  and  g  000/   he  gati8fyirig  au  tne  liabilities  of  the 

if,  through  his  .  . 

negligence  or  partnership.     He  devised  and  bequeathed  his  real  and 

tion  asun^of  personal  estate  to  Brocklehurst  and  Lowe,  in  trust  to 

money,  which  convert  into  money,  and   to  invest  one-third  in  their 

his  cestuit  que  names  in  parliamentary  stocks  or  public  funds  of  Great 

trtrs/,  orin-  Britain,  or  at  interest  on  government  or  real  securities, 

duced  them  to  '  &  .  ' 

believe  has        and  to  pay  the  interest  to  his  daughter  Nancy  Railton 

and^nvwted     ^or  ^e»  'or  ^er  8eParate  U8e  without  power  of  anticipa- 
te him.  has,      tion,  with   remainder  on   trusts  for  her  husband  and 

in  fact,  been         .... 
squandered  by    Children. 

his  co-trustees.  He 

A.  B.t  one 
of  two  trustees,  rendered  accounts  in  the  name  of  the  two,  which  stated  that  one- 
third  of  the  income  had  been  retained  and  invested,  but,  in  fact,  no  such  investment 
had  been  made,  and  A.  B.  alone  had  received  and  misapplied  these  moneys,  which 
were  lost  by  his  bankruptcy.  The  other  trustee,  however,  having,  at  a  meetitig  of 
the  cettuit  que  trmtt  so  acted  as  to  sanction  and  adopt  the  accounts,  he  was  held  liable 
for  A.  B.'$  default. 

The  case  of  Paddon  v.  Richardson,  7  De  G.f  M.  6c  G.  563,  observed  upon. 
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He  gave  another  one-third  to  his  daughter  Rosanna        1858. 
for  life,  with  remainder  as  she  should  appoint,  and  the 
remaining  one-third  on  trusts  for  his  son  Joseph  and 
his  children.    The  testator  appointed  Brocklehurst  and  Bbocjlrhumt. 
Lowe  his  executors. 

By  a  codicil  he  empowered  his  trustees  to  let  his 
cotton  mills  to  Walsh  at  the  yearly  rent  of  1,400/. 

The  testator  died  in  1846,  and  his  will  was  proved  by 
his  two  executors. 

Jjowe  principally  acted  in  the  administration  of  the 
trusts  of  the  will,  and  JBrocklehurst  interfered  very 
slightly.  The  management  of  the  estate  was  principally 
entrusted  to  Walsh,  the  surviving  partner,  to  whom  the 
mill  was  let,  and  the  accounts  were  kept  by  Collier,  the 
bookkeeper  of  the  old  partnership. 

Accounts  prepared  by  Lowe  were  rendered  to  the 
parties  interested.  These  were  generally  headed,  "The 
Executors  of  the  late  Charles  Axon  in  Account  with  the 
Legatees/'  and  they  represented  that  one-third  of  the 
net  income  had  been  received  by  the  executors  and  in- 
vested by  them.  This  turned,  out  not  to  be  the  fact, 
and  this  money  was  lost  by  being  allowed  to  remain  in 
the  power  of  Lowe  (who  became  bankrupt  in  1856),  or 
in  the  person  to  whom  Brocklehurst  had  let  the  mill. 

Brocklehurst  insisted  that  he  was  not  responsible  for 
the  statements  contained  in  the  accounts,  that  they  had 
been  prepared  without  bis  privity,  and  that  the  money 
had  never  come  into  his  hands.  But  it  was  in  evi- 
dence that  meetings  had  taken  place  between  the 
trustees  and  the  cestui  que  trusts  in  1847  and  1848, 
at  which  Brocklehurst  was  present,  and  that  he  took 

part 
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1868.       part  in  the  discussion  respecting  the  accounts,  and  that 

)T~w~mJ      he  never  denied  that  they  were  accounts  of  the  executors* 

«.  or  that  be  was  not  responsible  for  their  contents.    The 

Bn  rtJ£820MT'  C°urt>  on  the  evidence,  came  to  the  conclusion  that  he 

had  acquiesced  in  and  adopted  them. 

This  bill  was  filed  in  1857  by  Horton,  the  husband 
of  the  daughter  Rosanna  (who  died  in  1852),  and  by 
Nancy  Railton,  her  husband  and  children,  against 
Brockiehurst,  Lowe  and  others. 

The  bill  stated,  that  Brockiehurst  and  Lowe  did  not 
grant  any  lease  of  the  cotton  mills  to  Walsh,  but  had 
allowed  him  for  some  time  to  occupy  them  as  tenant 
from  year  to  year,  at  the  yearly  rent  of  1,400/. ;  and  that 
they  afterwards  allowed  one  Joseph  Wright  to  occupy 
them  on  the  same  terms,  and  that  they  were  now  occu- 
pied by  one  Marshall,  under  a  lease  lately  granted  by 
the  said  trustees  to  him. 

That  Brockiehurst  and  Lowe  had,  from  time  to  time, 
rendered  accounts  of  their  receipts  and  payments  in 
respect  of  the  rents  and  profits  of  the  real  estate  of  the 
testator,  but  that  they  had  never  produced  vouchers  for 
such  accounts,  and  they  had,  from  time  to  time,  disposed 
of  the  balances,  which,  from  such  accounts,  had  ap- 
peared to  be  in  their  hands,  in  manner  following  (that 
is  to  say): — They  distributed  divers  sums  among  the 
three  tenants  for  life,  and  they,  or  one  of  them  with  the 
privity  of  or  through  the  neglect  of  the  other  of  them, 
had  retained  or  allowed  the  tenant  or  tenants  of  the 
mills  to  retain  the  residue  of  such  balances,  on  the  pre* 
tence,  that  they  were  directed  by  the  will  to  invest  and  . 
accumulate  one-third  part  of  the  net  income  of  the  said 
residuary  estate,  but  that  no  such  direction  was  con- 
tained in  the  will. 

That 
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That  since  the  bankruptcy  of  Lowe  the  Plaintiffs  had        1868. 

discovered,  that  Brockkhurst  and  Lowe  had  never,  in      y<~^^* 

fact,  invested  the  one-third  of  the  net  income  of  the  ^ 

estates,  or  other  the  part  of  such  income,  which  had  **°J?f1,*"1,"iT* 

.  .  (No  2 ) 

been  so  from  time  to  time  retained ;   and  that,  on  the 

contrary,  Brockkhurst  has   permitted   Lowe,  or  such 

tenant  or  tenants,  to  appropriate  to  his  own  use  the 

whole  of  the  moneys  so  retained,  amounting  to  2,000/. 

and  upwards. 

The  bill  prayed  for  the  execution  of  the  trusts  of  the 
will,  and  for  the  necessary  accounts ;  and  that,  in  taking 
such  accounts,  Brockkhurst  and  Lowe  might  be  charged 
with  what,  but  for  their  wilful  default,  they  might  have 
received,  and.  with  interest  on  the  balances  in  their 
hands. 

That  Brockkhurst  might  answer  and  pay*  as  this 
Honorable  Court  should  direct,  what, on  the  taking  of  the 
said  accounts,  should  be  found  to  be  due  and  owing  from 
him,  either  alone  or  jointly  with  Ijowc  ;  and  that  Lowe 
might  answer  and  pay  what  should,  in  like  manner,  be 
found  to  be  due  and  owing  from  him,  either  alone  or 
jointly  with  Brockkhurst,  in  respect  of  their  or  either 
of  their  dealings  and  transactions  as  to  the  estate  since 
the  date  of  the  bankruptcy  of  Lowe ;  and  that  in  taking 
the  accounts,  such  Defendants  respectively  might  be 
,  charged  with  any  moneys  retained  with  his  privity,  or 
through  his  neglect,  by  the  other  of  them,  or  by  the 
tenant  or  tenants  of  the  said  mills. 

Mr.  R.  Palmer  and  Mr.  C.  Hall,  for  the  Plaintiffs. 

Mr.  Seluryn  and  Mr.  H.  Humphry,  for  Brockkhurst) 
cited  P addon  v.  Richardson  (a). 

Mr. 

.    (a)  7  Be  G.,  Af .  *  G.  563. 
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1858.  Mr.  Osborne,  for  other  Defendants. 


HORTON 
V. 

Brocklihurat. 
(No.  2.) 


Mr.  C.  Hall,  in  reply. 


The  Master  of  the  Rolls. 

Dec  2.  In  this  case,  it  is  with  some  regret  that  I  have  come 

to  the  conclusion,  that  Mr.  Brocklehurst  must  be  held 
to  be  liable  for  the  sums  mentioned  in  the  accounts  of 
the  executors  as  retained  or  invested  by  them. 

The  testator,  Charles  Axon,  was  a  cotton-spinner  in 
Heaton  Norris,  in  partnership  with  Walsh.  He  died 
on  the  16th  of  October,  1846.  The  testator  gave  the 
property  in  the  mill  and  plant  to  Walsh,  and  a  sum  of 
6,000/.,  on  condition  that  he  took  on  himself  the  part- 
nership business,  and  paid  the  debts,  and  received  the 
assets. 

The  executors  were  Charles  Brocklehurst  and  John 
Lowe,  who  are  Defendants.  They  both  proved  the  will ; 
they  both  acted  in  the  administration  of  the  trusts  re- 
posed in  them ;  Brocklehurst  very  slightly  and  Lowe 
principally.  In  consequence  of  the  dispositions  of  the 
testator's  will,  the  money  and  the  management  of  the 
concern  and  payment  of  the  debts  were  entrusted  to , 
Walsh;  the  mill  was  leased  to  Walsh,  and  the  accounts 
of  the  concern  were  kept  by  Collier,  the  old  bookkeeper 
of  the  partnership.  He  usually  remitted  the  money 
direct  to  the  cestuis  que  trust,  and  not  through  Lowe, 
still  less  through  Brocklehurst.  Collier  was  succeeded 
in  1852  by  Bradshaw,  who  did  the  like.  The  accounts 
were  made  out  with  this  title — "  The  Executors  of  the 
late  Charles  Axon  in  Account  with  the  Legatees."    This 

is 
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is  not  exactly  the  title  of  every  account,  but  they  are  all,        1858. 
or  all  but  one,  analogous  and  tantamount  to  it    This 


Horton 


V. 


undoubtedly  would  not  make  the  accounts  those  of  an 

executor,  who  either  was  ignorant  of  the  whole  matter,  Broo^ehurst. 

or  who  had  not  sanctioned  and  ratified  their  being  treated 

as  the  accounts  of  the  executors.     But  if  Brocklehurst 

were  cognizant  of  this  mode  of  keeping  the  accounts, 

if  he  sanctioned  it,  and  if  he  allowed  his  cestui*  que 

trust  to  believe  and  to  act  on  the  belief  that  he  did 

so  sanction  it,  then,  in  my  opinion,  he  made  himself 

liable  for  the  truth  of  the  statements  contained  in  these 

accounts. 

The  important  part  of  the  case,  therefore,  is  to  examine 
how  Brocklehurst  acted  in  this  matter,  and  to  what 
extent  he  was  cognizant  of  the  mode  in  which  these 
accounts  were  made  out,  and  how  far  he  sanctioned 
them  and  adopted  them  as  his  own.  In  almost  all 
cases,  one  person  alone  makes  up  the  accounts,  but  if 
the  trustee  adopts  the  accounts  as  his  own,  then  they 
become  his  accounts,  and  it  is  not  open  to  him  after- 
wards to  deny  that  which  he  has  sanctioned  and  allowed 
or  encouraged  his  cestuis  que  trust  to  believe.  On  this 
point,  the  evidence  stands  thus : — A  meeting  was  held 
in  1847,  and  another  at  the  Royal  Hotel,  Manchester, 
in  1848,  at  which  I  consider  it  to  be  proved  that  Brockle- 
hurst was  present,  that  he  took  a  part  in  the  discussion 
respecting  the  accounts,  that  he  defended  them,  and 
that  he  never  denied  that  they  were  the  accounts  of  the 
executors,  or  stated  that  he  was  not  to  be  considered 
fully  responsible  for  their  contents. — [His  Honor  here 
referred  to  the  affidavits.] 

That  Brocklehurst  acted  as  trustee  is  manifest;  he 
advised  as  to  the  sale,  he  executed  conveyances,  he  was 
frequently  applied  to  on  the  subject  of  the  trust,  and  on 

vol.  xxix — hi.  l  l  none 


HORTON 
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1858.       none  of  6UC^  occasions  did  Brocklehurst  repudiate  the 
trust  or  deny  his  liability  as  trustee.   If  Brocklehurst  had 
said  he  was  not  trustee,  and  would  not  act  as  such  trustee, 
B*^JL""liT*  they  might  have  got  a  new  trustee  to  be  appointed  in 

his  place.  A  man  cannot  take  upon  himself  the  character 
of  trustee  and  act  partially  as  such,  and  deny  his  liability 
to  replace  trust  property,  if,  through  his  negligence  or 
want  of  attention,  a  sum  of  money  which  he  has  told 
his  cestui*  que  trustor  induced  them  to  believe  had  been 
retained  and  invested  by  him,  has,  in  fact,  been  squan- 
dered by  his  co-trustee.  I  consider  th^t  Brocklehurst 
is  bound  by  the  statements  contained  in  the  accounts 
which  were  rendered  in  his  name,  of  which  he  was  cog- 
nizant, which  he  adopted  in  the  manner  I  have  stated, 
and  induced  his  cestuis  que  trust  to  consider  that  he  was 
responsible  for, 

I  have  examined  the  accounts  to  see  their  contents. 
These  accounts  state,  that  one-third  of  the  net  income 
has  been  retained  and  invested.  I  think  it  immaterial 
to  consider,  whether,  in  strict  accordance  with  the  will, 
this  was  necessary  or  proper.  I  am  clear  that  the 
evidence  does  not  shew  any  acquiescence,  on  the  part 
of  the  cestuis  que  trust,  in  the  money  which  was  so 
retained  not  being  invested, 

I  think  it  unnecessary  to  examine  into  a  point  strongly 
put  forward  by  the  Defendants,  viz.,  that  the  Plaintiffs 
agreed  that  the  money  should  be  applied  in  payment 
of  the  debts  of  the  testator  which  the  6,000/.  did  not 
cover,  because,  if  it  had  been  so  agreed,  it  would  not 
have  affected  the  question,  inasmuch  as  this  money  has 
not  been  so  applied,  but  has  simply  been  lost  by  being 
allowed  to  remain  in  the  power  of  Lowe,  or  in  that  of  the 
person  to  whom  he  and  Brocklehurst  had  let  the  mill, 

and 
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and  I  think  that  Brocklehurst  is  bound  to  make  good  the        1858. 

statements  contained  in  the  accounts.  v*»-v-^ 

Hoeton 
«. 
This  is  one  of  the  common  cases  where  a  trustee  Bao»«iw«tr. 

(No.  2.) 
relies  on  his  co  trustee  to  do  what  is  right,  and  where 

the  cestui*  que  trust  rely  on  both.     Certainly  Brockle- 
hurst was  well  aware  of  his  duty. 

I  do  not  consider  that  the  case  cited  by  Mr.  Selwyn, 
of  P addon  v.  Richardson  (a),  is  meant  to  apply  to  such 
a  case  as  the  present.  If  carried  to  the  extent  con- 
tended for,  it  would  exonerate  all  trustees  in  all  cases 
where  the  cestuis  que  trust  might  have  filed  a  bill  for 
relief  in  chancery,  which  would  apply  to  every  case  of 
breaches  of  trust  where  the  cestuis  que  trust  are  not  in* 
fants.  If  the  trustee  in  this  case  had  done  his  duty 
from  the  beginning,  no  suit  in  chancery  would  have 
been  necessary,  and  because  a  cestui  que  trust  can  file 
a  bill  to  repair  a  breach  of  trust,  that  power  does  not,  in 
my  opinion,  justify  one  of  the  trustees  in  committing  it, 
or  the  other  in  neglecting  his  duty.  It  would  be  other- 
wise, no  doubt,  if  there  had  been  long  knowledge  and 
acquiescence :  but  that,  as  I  have  already  stated,  I  do 
not  find  in  this  case. 

Brocklehurst  must  make  good  the  amount  and 
interest  agreed  upon,  the  proper  accounts  must  be 
taken  for  that  purpose.  In  other  respects,  the  de- 
cree will  be  the  usual  decree  to  take  the  accounts 
of  the  trust  estate,  &c,  but  I  shall  insert  a  decla- 
ration that  in  taking  those  accounts  Brocklehurst  is 
to  be  charged  with  the  sums  stated  in  the  accounts 
to  have  been  retained  by  himself  and  Lowe. 

As 

(a)  7  DeG.,  M.Sf  G.  563. 
L  L2 
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1868.  As  to  wilful  default,  the  suit  for  that  purpose  wholly 

fails.    This  is  not  wilful  default  or  anything  of  that 

description ;  it  is  not  a  neglect  to  get  in  debts  due  to 

Br^5l1oUxE8T"  the  testator  or  to  the  trust  estate:  it  is  an  admission 
(No.  2.)  #        9 

made  by  the  trustees  to  their  cestuis  que  trust,  that 
they  had  sums  of  money  in  their  hands  which  they 
ought  to  have  had,  and  that  they  were  retained  by  them 
for  the  purpose  of  investment.  By  these  statements  they 
are  both  bound,  and  are  not  now  to  be  permitted  to  con- 
tradict them. 


Decree. 

Declare,  that,  in  taking  the  accounts,  Charles  Broekiehurtt  is  to  be 
charged  with  such  sums  as,  according  to  any  of  the  accounts  referred 
to  in  the  affidavits  and  evidence,  were  retained  by  himself  and  J.  Lwoe, 
instead  of  being  paid  over  to  the  cestuis  que  trust  under  the  testator's 
will.— Reg.  Lib.  A.  1858,  fol.  634. 


1861. 

££  CASE  »• JAMES- 

A.  B.  was  the  fTIHERE  were  two  trust  estates  in  the  case,  which 

sole  trustee  of       I 

a  sum  of  stock  may  conveniently  be  distinguished  as  "  the  Turnley 

for  X.t and  he  ^»  and  the  « the  James  trust." 

was  joint  trus- 
tee with  C.  B. 

of  rto°ck  for™  The  Plaintiff  Mr.  Case,  and  Mr.  Tritton  were  trua- 
Y.  A.  B.  ap-  tees  under  the  will  of  Mr.  Turnley  of  two  sums  of 
stock  to  his  money  in  the  New  £3  per  Cents.,  amounting  together  to 
own  use,  and     2,400/.,  of  which  2,225/.  6s.  bd.  was  standing  in  the  name 

he  ren  laced  it 

by  a  transfer  of  the  testator  Mr.  Turnley,  and  174/.  13s.  Id.  in  the 
a*'J!St    Joint  name8  of  Mr"  Case  and  Mr-  Tritton- 

addition  of  his  Mr. 

own.    This  he 

effected  by  persuading  C.  D.  to  lend  Y.'s  fund  on  a  mortgage,  which  turned  out  a 
forgery,  and  to  transfer  Y.'s  fund  to  him  (A.  B.).  A.  B.  informed  X.  of  the  invest- 
ment, who  put  a  distringas  on  the  fund.  Held,  that  the  fund  was  held  in  trust  for  X. 
and  not  for  Y. 
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Mr.  Tritton  was  also  sole  trustee  for  a  family  of  the  1861. 
name  of  James  of  a  sum  of  3,51 1/.  10s.  3d.  £3 :  5s.  per 
Cent.  Bank  Annuities;  he  had  applied  this  money  to  his 
own  purposes,  and  it  was  no  longer  forthcoming.  In 
1867,  the  solicitor  of  the  James  family,  ignorant  of  this 
misapplication  of  their  funds,  but  anxious  about  its 
security,  caused  searching  inquiries  to  be  made  of 
Tritton,  and  required  to  have  evidence  of  their  fund 
being  secure.  Tritton  stated  that  the  money  had  been 
lent  on  a  mortgage  of  property  at  Sydenham,  and  he 
produced  the  deed,  dated  the  1st  of  January,  1855.  It 
was  then  suggested  that  another  trustee  should  be  ap- 
pointed to  act  with  him,  but  this  he  declined,  stating 
that  the  mortgage  would  be  paid  off  in  January,  1858. 
Tritton  was  afterwards  pressed  for  an  account  of  the 
James  trust  money,  he  was  asked  whether  the  mort- 
gage had  been  paid  off,  whether  the  money  had  been 
invested,  and  whether  in  consols,  and  the  amount  of 
stock  purchased.  Being  unable  satisfactorily  to  answer 
these  questions,  Tritton  adopted  the  following  expe- 
dient :— He  forged  a  mortgage  deed  of  property  at 
Sydenham,  belonging  to  another  client  of  his,  he  forged 
her  signature  and  the  signature  of  the  attesting  witnesses, 
and  affixed  to  it  the  date  of  January,  1855.  He  then 
persuaded  bis  co-trustee,  Mr.  Case,  to  join  with  him  in 
advancing  the  2,400/.  New  £3  per  Cents,  belonging  to 
"  the  Turnley  trust,"  on  the  security  of  an  assignment  of 
this  fictitious  mortgage,  but  which  Mr.  Case,  the  Plain- 
tiff, believed  to  be  genuine.  This  was  assented  to,  and 
accordingly  the  mortgage  was  assigned  by  Tritton  to 
the  Plaintiff,  Mr.  Case,  on  the  4th  of  May,  1858,  and 
on  the  same  day  the  Plaintiff  and  Tritton  transferred 
2,400/.  into  the  sole  name  of  Tritton.  Tritton  then 
bought  into  the  same  stock  a  further  sum  of  83/.  16$.  Id. 
which,  with  the  2,400/.  so  transferred,  made  up 
2,483/.   16*.  Id.    This  being  done,  he  wrote  to  the 

solicitor 


r* 
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1861.       solicitor  of  the  parties  entitled  to  "the  James  trust" 
fund  as  follows : — 

"  James  trust.  25th  May,  1858. 

"  I    have    invested   this    fund   in   the   purchase  of 

2,483/.  16s.  Id.  stock,  in  the  New  £3  per  Cents.,  that 

being  the  stock  in  which  it  was  originally  placed.     It 

stands  in  the  name  of  Frederick  Tritton." 

The  Defendants,  by  their  solicitor,  ascertained  that 
the  fund  was  so  standing ;  they  caused  a  distringas  to 
be  put  on  the  fund,  and  rested  satisfied  with  this 
security. 

Tritton  died  in  1859  insolvent,  and  on  his  death  his 
frauds  were  discovered,  and  thereupon  Mr.  Case,  alone, 
instituted  this  suit  against  the  persons  entitled  under 
"the  James  trust,"  claiming  the  fund,  insisting  that 
the  2,400/.  was  ear-marked,  that  it  had  never  lost  its 
character  of  being  the  Turnley  trust-fund,  and  that  the 
Turnley  family  were  entitled  to  have  it  restored. 

The  bill  prayed: — "  1.  That  it  anight  be  declared 
that  the  2,400/.  New  £3  per  Cent.  Bank  Annuities, 
(part  of  the  2,483/.  16s.  Id.  like  Annuities  now  standing 
in  the  name  of  Frederick  Tritton,  deceased,  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England,)  formed  part  of  the  residuary  personal  estate 
of  Samuel  Turnley,  deceased,  and  was  impressed  with  a 
trust  for  the  benefit  of  the  parties  entitled  to  the 
residuary  real  and  personal  estate  of  Samuel  Turnley." 

"  2.  That  the  2,400/.  New  £3  per  Cent.  Bank  Annui- 
ties (part  of  the  said  2,483/.  16s.  Id.  like  Annuities) 
might  be  ordered  to  be  transferred  into  the  name  of  the 
Plaintiff,  John  March  Case,  as  the  surviving  trustee 
and  executor  of  the  will  of  Samuel  Turnley,  and  that 

the 
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the  dividends  now  due,  and  to  accrue  due,  on  the  same        1861. 
Bank  Annuities,  might  be  ordered  to  be  paid  to  the 
Plaintiff." 


The  Defendants  stated,  that  on  til  March,  1860,  they 
bad  no  notice  that  any  part  of  their  fund  had  been 
transferred.  They  claimed  to  be  purchasers  for  value 
without  notice,  and  insisted  that  the  Plaintiff  had  im- 
properly transferred  the  Turnley  funds  into  the  name  of 
Tritton. 

Mr.  ii.  Palmer  and  Mr.  Law,  for  the  Plaintiff.  The 
present  case  differs  from  Thorndike  v.  Hunt  (a),  in 
which  the  fund  had  not  only  been  transferred  from  one 
trust  to  another,  but  had  also  been  paid  into  Court  to 
the  credit  of  one  trust.  That  being  so,  the  Court 
"  held,  that  the  transfer  was  equivalent  to  an  alienation 
for  value,  without  notice,"  and  that  the  fund  could  not 
be  followed.  But  here,  the  fund  has  always  been  in 
the  name  of  Tritton,  one  of  the  Turnley  trustees,  as  in 
Browne  v.  Butter  (b);  the  fund  is  ear-marked,  and 
impressed  with  the  Turnley  trusts,  and  its  identity  is 
traced  ;  Harford  v.  Lloyd  (c).  Tritton  always  held 
the  fund  as  trustee  for  the  rightful  owners,  and  he 
could  not,  by  any  act  of  his  own,  repudiate  the  trust  on 
which  he  held  it,  or,  by  any  declaration,  make  himself 
a  trustee  for  any  but  the  rightful  owner.  Where  the 
relation  of  trustee  and  cestui  que  trust  has  once  been 
established,  no  dealing  with  the  trust-fund  by  such 
trustee,  short  of  a  sale  and  transfer  for  valuable  con- 
sideration without  notice,  can  alter  that  relation,  or  pass 
the  equitable  and  beneficial  interest  to  any  one  but  the 
real  owner.     No  doubt  it  was  a  breach  of  trust  in  the 

Plaintiff 

(a)  3  Be  Get  4  Jonet>  563.  (r)  20  Bean.  310. 

(b)  24  Beav  159. 


Case 
James. 
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Plaintiff  to  transfer  the  Turnley  funds  into  the  name 
of  one  of  two  trustees ;  Wilkinson  v.  Parry  (a) ;  but  the 
Defendants  cannot  avail  themselves  of  that  wrongful 
act.  The  circumstances  of  the  case  put  the  Defendants 
on  inquiry,  and  they  are  bound  by  the  consequences  of 
their  neglect ;  The  Corporation  of  Berwick  v.  Murray  (b). 
As  to  the  distringas,  it  was  like  a  stop  order,  and  con- 
ferred no  new  right  to  the  stocky  nor  did  it  give  to  the 
Defendants  any  superior  equity  over  those  entitled  to 
the  Turnley  funds  ;  Brearcliffs.  Dorrington(c);  Livesey 
v.  Harding  (d).  They  also  referred  to  Burrowes  v. 
Lock  (e). 

Mr.  Selwyn  and  Mr.  Southgate,  for  the  Defendants, 
argued,  that  this  case  was  governed  by  the  principle 
laid  down  in  Thorndike  v.  Hunt  (/),  where  the  fund 
had  been  transferred  from  one  trust  to  another,  by 
means  of  pressure  on  the  defaulting  trustee,  and  for 
which  no  consideration  had  been  paid.  That  the  De- 
fendants in  this  case  had  the  better  equity,  for  the  act 
of  the  Plaintiff  himself  had  enabled  Tritton  to  practise 
a  fraud  on  the  Defendants,  who  had  taken  every  pos- 
sible precaution,  and  had  placed  a  distringas  on  the 
stock.  That  they  were  therefore  in  the  position  of  pur- 
chasers for  valuable  consideration  without  notice,  which 
defence  was  available  for  persons  having  mere  equitable 
rights.  That  the  fund  was  now  "  at  home,"  and  in  the 
name  of  the  single  trustee  of  the  Defendants,  and  not  in 
the  joint  names  of  the  two  trustees  of  the  Turnley  trust. 

Mr.  Langly  for  the  representative  of  2  r  it  ton. 

Mr.  R.  Palmer  in  reply.     The  question  here  is,  to 

which 

(a)  4  Run.  272.  (</)  23  Bcav.  141. 

(6)  7  De  G.,  M.  $  G.  497.  («)  10  Vet.  470. 

(c)  4  De  G.  4  Sm.  122.  (f)  3  De  G.  $/iw«,563. 
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which  of  the  two  classes  of  equitable  owners  this  fund 
belongs ;  in  such  cases  the  rule  of  this  Court  is,  that 
priority  of  time  governs  the  priority  of  rights.  But  if 
the  Defendants'  doctrine  were  to  prevail,  a  trustee  in 
whom  a  real  estate  was  vested  in  trust  for  A,  might 
defeat  his  cestui  que  trust  by  a  simple  declaration  that 
he  was  a  trustee  for  B.  In  Thorndike  v.  Hunt,  the 
Lords  Justices  proceeded  on  the  ground  of  one  of  the 
claimants  having  obtained  a  legal  title  without  notice, 
by  means  of  the  transfer  into  the  name  of  the 
Accountant-General;  but  here  there  is  no  legal  title 
whatever,  except  that  vested  in  a  trustee  for  the  Plain- 
tiff and  his  cestuis  que  trust. 
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1861. 


The  Master  of  the  Rolls. 

• 

This  is  one  of  those  unfortunate  cases  which,  I  re- 
gret to  state,  have  frequently  come  before  me  of  late,  in 
which  I  have  to  determine  which  of  two  innocent  per- 
sons is  to  bear  the  loss  occasioned  by  the  fraud  and  de- 
falcation of  a  third  person,  who  has  squandered  the 
property,  and  cheated  both  sides. 


March  2. 


The  case  is  this — [His  Honor  stated  the  facts.] 

I  am  of  opinion,  in  this  state  of  circumstances,  that 
the  Plaintiff  is  not  entitled  to  any  relief,  and  that  the 
case  of  Thorndike  v.  Hunt  (a),  strictly  applies. 


The  only  difficulty  in  this  case  arises  from  the  circum- 
stance, that  Tritton  filled  two  characters  in  these  trans- 
actions ;  he  wa6  co-trustee  with  the  Plaintiff,  and  he 
was  also  trustee  for  the  Defendants.  If  another  person 
had  been  associated  with   Tritton,  as  trustee  for  the 

Defendants, 
(a)  3  De  Gtx  $  Jones,  563. 


CASE 
V. 
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1861.  Defendants,  and  the  fund  bad  been  transferred  into 
their  joint  names,  there  could  not,  I  think,  have  been 
any  question  about  the  matter.    The  right  of  the  Plain* 

Jambs.  tiffs,  as  cestui*  que  trust,  would  have  wholly  failed.  In 
the  case  of  Thorndike  v.  Hunt,  the  Defendants  were 
ordered  to  pay  a  trust  fund  into  Court,  and,  in  order  to 
discharge  that  obligation,  they  took  the  trust  fund  be- 
longing to  another  class  of  persons,  who  were  also  their 
cestui*  que  trust,  and  paid  it  into  Court.  I  thought  that 
the  Accountant-General  was  to  be  treated  as  the  mere 
banker  of  the  persons  who  paid  it  in,  and  that  the  fund 
was  still  in  medio  and  unappropriated  to  any  one,  until 
the  right  to  it  had  been  declared,  and  that,  consequently, 
the  cestui*  que  trust,  to  whom  the  fund  originally  be- 
longed, could  stop  it,  as  it  was  in  transitu;  the  Lords 
Justices,  however,  thought,  that  the  fact  of  the  transfer 
into  Court  wa's  equivalent  to  a  transfer  to  the  cestuis  que 
trust  as  purchasers.  But,  even  in  that  case,  I  did  not 
intend  to  decide,  that  if  the  fund  had  been  bona  fide 
transferred  to  persons  who  were  trustees  for  the  other 
cestuis  que  trust,  or  if  the  fund  had  been  paid  to  the 
cestuis  que  trust  themselves,  the  original  cestuis  que 
trust  could  reclaim  the  property  or  retain  any  hold  over 
it.  Here  I  think  the  fund  is  released  from  the  original 
trust  which  was  vested  in  the  Plaintiff*  and  Tritton. 
It  is  true  (on  which  indeed  the  principal  argument  of 
the  Plaintiff  was  founded),  that  as  long  as  Tritton  had 
not  disposed  of  their  fund,  the  Plaintiff  and  his  cestui* 
que  trust  could  have  reclaimed  it,  and  could  have  in- 
•  sisted  that  Tritton  must  be  treated  as  being  a  trustee 
of  the  fund  for  them  alone :  but  when  he  has  disposed 
of  the  fund,  the  relation  between  the  parties  is  altered. 
The  more  accurate  expression  of  his  relation  towards 
them  is,  that  he  had,  by  fraud,  got  possession  of  their 
fund,  that  they  were  entitled  to  reclaim  it  in  his  hands 
as  they  would  have  been  able  to  do  in  the  hands  of 

any 


CASES  IN  CHANCERY,  519 

• 

any  other  person,  although  a  mere  stranger  to  them,  1861. 
provided  be  either  was  not  a  purchaser  of  the  fund,  or, 
being  so,  had  had  notice  of  the  rights  of  the  Plaintiff 
before  becoming  the  purchaser.  But  they  would  not  be 
entitled  to  reclaim  it  in  the  hands  of  a  stranger,  to  whom 
it  had  been  bond  fide  disposed  of  for  valuable  consi- 
deration. For  instance,  if  the  stock  had  been  sold  by 
Tritton,  it  is  obvious,  that  the  Plaintiff  could  not  have 
recovered  the  stock  from  the  purchaser,  however  accu- 
rately it  was  identified.  So,  also,  if  Tritton  had  mort- 
gaged it  for  value  to  a  stranger,  who  had  advanced  his 
money  on  the  security  of  it,  without  notice  of  the  fraud, 
the  Plaintiff  could  not  have  recovered  the  fund  without 
paying  the  mortgagee  the  full  amount  due  to  him. 

It  follows  from  the  application  of  those  principles  to 
the  present  case,  that  the  only  question  here  is  this  :— 
does  the  transaction  of  the  25th  of  May,  1868,  amount 
to  a  disposition  of  the  fund  to  a  bona  fide  purchaser 
without  notice  of  the  frauds  committed  on  the  Plaintiff, 
and  1  am  of  opinion  that  it  does.  I  consider  that  the 
declaration  of  trust  by  Tritton,  coupled  with  the  ad- 
dition of  the  83/.  16*.  7rf.,  the  declaration  of  trust 
extending  to  the  whole  aggregate  fund,  is  equivalent  to 
the  transfer  of  it  into  the  name  of  a  trustee  for  the 
Defendants.  The  fact  that  Tritton  was  himself  the 
trustee  does  not,  in  my  opinion,  alter  the  case,  or  make 
it  in  any  respect,  so  far  as  the  Defendants  are  con- 
cerned, more  complete,  than  if  a  new  trustee  had  been 
united  with  him  to  act  as  co-trustee.  Up  to  that  time 
the  Plaintiff  might  have  stopped  or  recovered  the  fund. 
I  am  disposed  to  think  even  that  a  distringas  on  the 
fund,  before  that  day,  might  have  prevented  the  effect 
of  the  declaration  of  trust,  but  believing  that  they  had 
no  interest  in  the  fund,  they,  of  course,  took  no  step  to 
assert  any  right  to  or  interest  in  the  stock,  and  Tritton, 

by 
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1861.  by  the  effect  of  the  declaration  of  trust,  so  to  say,  trans-* 
ferred  it  from  his  name  as  beneficial  owner  unto  his 
name  as  trustee  for  the  Defendants.  It  is  true  that 
no  entry  has  taken  place  in  the  books  of  the  bank, 
except  the  addition  of  83/.  16*.  Id.,  but  this  is  because, 
by  the  rules  of  the  bank,  no  notice  is  taken  of  trusts ; 
but  though  not  accomplished  by  any  entry  in  the  books 
of  the  bank,  it  is  effected  by  virtue  of  the  declaration  of 
trust  extending  to  the  2,400/.,  and  the  further  addi- 
tional sum  added  to  it,  in  order  to  complete  the  proper 
amount.  This  transaction  does,  in  my  opinion,  consti- 
tute a  valid  disposition  of  the  funds  to  a  purchaser  for 
value  without  notice,  and  destroys  the  right  of  the 
Plaintiff.  As  against  all  the  world,  except  the  Plain- 
tiff, it  would  obviously  be  a  valid  disposition  of  the 
funds.  If  after  that  Tritton  had  attempted  to  mort- 
gage it,  the  mortgagee  would  have  acquired  no  interest 
in  it,  if  he  had  attempted  to  sell  it  or  transfer  it  to  any 
other  person  he  would  have  been  prevented  by  the  dis- 
tringas, and  no  one  would  have  acquired  any  right  to 
the  stock.  But  if  it  be  a  valid  disposition  as  against  the 
rest  of  the  world,  why  it  is  not  to  be  so  considered  as 
against  the  Plaintiff.  If,  in  answer  to  this,  the  argu- 
ment be  repeated,  that  Tritton  was  a  trustee  of  the  fund 
for  the  Plaintiff,  and  that  a  trustee  cannot  transfer  a 
trust  fund  from  one  set  of  cestui*  que  trust  to  another,  I 
repeat  that  1  have  already  disposed  of  that  argument, 
by  observing,  that  in  the  proper  sense  of  that  term, 
Tritton  was  not  a  trustee;  the  original  trust  with  the 
Plaintiff  had  been  discharged,  and  he  held  it  just  as  any 
stranger  would  have  held  it,  who  knew  that  it  was  pro- 
perty belonging  to  the  Plaintiff,  which  he  had  obtained 
possession  of  by  fraud  and  forgery. 

In  my  opinion,  therefore,  the  transaction  of  the  25th 
May,  1858,  does  amount  to  and  constitute  a  valid  dis- 
position 


REDHEAD  v.  WELTON. 


Case 
v. 
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position  of  the  fund  to  a  purchasor  for  value  without       1861. 
notice  of  the  fraud.     Until  he  so  disposed  of  it,  the 
Plaintiff  might  have  stopped  and  reclaimed  it ;  but  he 
has  so  disposed  of  it,  and  their  right  to  it  has  gone.  Jambs. 

This  is  a  very  unfortunate  case,  as  I  have  already 
stated ;  but  I  think  the  principle  distinct,  and  that  the 
cestui*  que  trust  of  the  Plaintiff  must  bear  the  loss  occa- 
sioned by  the  fraud  and  the  forgery  of  their"  iniquitous 
trustee. 

The  bill  must  be  dismissed. 

Affirmed  by  the  Full  Court  of  Appeal,  12M  June,  1861. 


Feb.  26. 


IN  May,  1858,  Isaac  Welton  died  intestate  possessed  a  creditor 
of  two  policies  on  his  life   for  500/1  and  400/.  jSlrttaSi 
Letters  of  administration  were  granted  to  the  Defendant  obtains  an 
John  Welton.  SBS"1' 

Mayor's  Court, 

»    .      ^.    g 

In  July,  1858,  William  Welton,  to  whom  the  intestate  the  assets, 
was  indebted   in  258/.,  commenced  an  action  in  the  8«ni  no  Prj" 

'  onty  over  the 

Lord  Mayor's  Court  in  London,  and  attached  the  money  fund  attached, 
due  on  the  two  policies  in  the  hands  of  the  assurance  "her^reditors 
companies.     In  December,  1858,  this  suit  was  instituted  of  the  de~ 
for  the  administration  of  the  intestate's  estate,  and  a 
decree  was  made  on  the  18th  of  the  same  month.     In 
March,   1859,  an  injunction   was  granted  against  the 
proceedings  in  the  Lord  Mayor's  Court,  and  the  policy 
moneys  were  brought  into  Court,  and  William  Welton 

had 
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Redhead 

9. 

Wblto'n. 


had  liberty  to  go  in  under  the  decree  and  establish  his 
title  to  any  part  of  the  estate  of  the  intestate. 

9 
# 

The  cause  now  came  on  for  further  consideration,  on 
the  Chief  Clerk's  certificate,  shewing  a  deficiency  of 
assets  to  pay  the  debts,  and  also  on  an  adjourned  sum- 
mons, on  the  part  of  William  Welton,  that  his  debt  might 
be  paid,  in  the  first  instance,  out  of  the  produce  of  the 
policy  now  in  Court. 

Mr.  A.  O.  Marten,  for  the  Plaintiff,  argued,  that  the 
attachment  gave  no  priority;  that  it  was  equivalent  to 
arrest ;  Ashley  *  Practice  in  the  Lord  Mayor9 $  Court  (a) ; 
and  was  intended  to  compel  appearance  by  sufficient 
sureties. 

Mr.  F.  O.  Haynes  insisted,  that,  by  virtue  of  the 
attachment,  the  creditor  had  obtained  priority  over  the 
other  simple  contract  creditors  in  respect  of  the  fund 
attached.     He  cited  Bastow  v.  Orant  (6). 

Mr.  Folktt  in  the  same  interest* 


Mr.  Haig  for  the  administrator. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
attachment  gave  no  priority,  and  he  dismissed  the  sum- 
mons and  directed  the  assets  to  be  apportioned  amongst 
the  creditors. 


(a)  Pages  7,  26. 


(6)  13  Q.  fi.  Rep.  807,  n. 
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AUSTIN  v.  MARTIN.  April 2*. 

May  22. 

rTlHIS  was  a  suit  by  a  purchaser  for  specific  perform-  Real  estate 

ance,  and  the  question  was,  whether  the  vendor  y^^J^ 
could  make  a  good  title,  under  the  following  circum-  to  sell,  with 

,  power  to  the 

stances.  trustees  to  give 

discharges. 

Thomas  Fowle  Stephens,  being  seised  in  fee  of  a  free-  pay  the  debts 

hold  cottage,  called  "Lynton  Villa"  at  Hurst,  made  his  and J10**1  the 
°  '  *  '  '  surplus  on  cer- 

will  in  1853,  whereby  he  devised  and  bequeathed  all  his  tain  trusts, 
real  and  personal  estate  unto  William Kepnett,  his  heirs,  appointedsole 
executors  and  administrators,  upon  trust  that  he  or.  they  executor.  A.B. 
should  sell  his  real  estate  and  convert  his  personal  nounced  and 
estate  into  money,  and  out  of  the  money  to  arise  from  <|i»clf"ned: 

i  ..i.*.  .  HcW,  that  the 

his  real  and  personal  estate  to  pay  his  debts,  funeral  heir-at-law, 

and  testamentary  expenses,  and  after  payment  thereof     t°aj   •  j  en 

to  divide  the  residue  of  the  moneys  into  two  equal  parts,  tration,  could 

and  to  pay  one  equal  share  to  his  son  Thomas  Fowle  an(j  g|ve  V8j^ 

Stephens,  the  younger/ and  as  to  the  other  moiety,  upon  receipts. 

trust  to  invest  it "  in  the  name  of  the  said  William  Ken- 

nett,  his  executors  or  administrators  (hereinafter  called 

the  trustee  or  trustees),*'  and  to  apply  the  income 

towards  the  maintenance  and  education  of  the  testator's 

grandson  George  J.  T.  Wicks,  until  he  should  attain 

twenty-one,  and  on  his  attaining  that  age  to  pay  him 

such  half  of  the  trust  fund.    There  was  a  gift  over,  in 

case  of  his  death  under  twenty- one,,  to  his  mother  Anne 

Wicks.     And  the  testator  declared,  that  the  receipts  or 

receipt  "  of  the  trustee  or  trustees  for  the  time  being, 

acting  in  the  execution  of  the  trusts  thereof,  for  the 

purchase-money  of  the  premises  sold,"  should  be  good 

discharges ;  and  he  appointed  Kennett  his  executor. 

vol.  xxix — iv.  m  m  Afterwards, 
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1861.  Afterwards,  in  October,  1865,  the  testator  conveyed 

the  property  in  question  to  William  Kennett  and  his 
heirs,  subject  to  redemption  on  payment  of  700/.  in 
January  then  next.  The  mortgage  deed  gave  the  mort- 
gagee a  power  of  sale,  and  it  declared  that  his  receipt 
should  be  a  good  discharge. 

The  testator  died  in  January,  1856,  leaving  his  son 
Thomas  Fowle  Stephens,  the  younger,  his  heir  at  law. 
In  February,  1856,  William  Kennett  executed  a  deed- 
poll,  by  which  he  renounced  and  disclaimed  the  real 
and  personal  estate  of  the  testator,  and  all  trusteeship 
in  respect  thereof,  and  all  powers  relating  thereto.  He 
also  renounced  probate,  and  thereupon,  in  February, 
1856,  letters  of  administration  with  the  will  annexed 
were  granted  to  Thomas  Fowle  Stephens,  the  younger. 

The  property  in  question  was  afterwards  sold  by  him 
to  the  Defendant  Martin,  and  by  an  indenture,  dated 
the  16th  of  May,  1856,  and  made  between  Kennett  of 
the  first  part,  Thomas  Fowle  Stephens,  the  younger,  of 
the  second  part,  Thomas  Fowle  Stephens,  the  younger, 
of  the  third  part,  the  Defendant  James  Martin  of  the 
fourth  part,  and  a  trustee  of  the  fifth  part,  after  reciting 
the  above  stated  facts,  it  recited : — 

That  the  principal  sum  of  700/.,  and  also  certain 
other  monies  and  an  arrear  of  interest,  were  then  due  to 
William  Kennett,  by  virtue  of  the  mortgage  of  the  23rd 
of  October,  1855.  That  Thomas  Fowle  Stephens  had, 
in  exercise  of  the  trust  for  sale  in  the  will  of  Thomas 
Fowle  Stephens,  deceased,  agreed  with  James  Martin 
for  the  sale  to  him  of  the  messuages  and  hereditaments 
for  700/.,  and  that  it  had  been  agreed  that  500/.,  part  of 
the  700/.,  should  be  paid  by  James  Martin  to  William 
Kennett  in  part  satisfaction  of  his  mortgage-debt,  and 

William 
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William  Kennett  had  agreed  to  exonerate  the  mes-  1861. 
suage  and  hereditaments  purchased  by  James  Martin 
from  the  whole  of  his  mortgage  debt,  and  to  release 
the  same  as  after  expressed.  And  that  Thomas  Fowle 
Stephens  had  also,  at  the  request  and  for  the  satisfaction 
of  James  Martin,  agreed  to  join  therein  as  heir  at  law 
of  Thomas  Fowle  Stephens.  It  was  witnessed,  that,  in 
consideration  of  600/.  paid  to  Kennett  and  of  200/.  paid 
to  Stephens,  Kennett,  at  the  request  and  by  the  direction 
of  Stephens,  granted,  and  Stephens  "in  exercise  and 
execution  of  the  power  in  the  will,"  and  also  as  heir  at 
law,  granted  and  con6rmed  "the  property  to  James 
Martin  in  fee." 

The  residue  of  the  property  was  afterwards  similarly 
conveyed  to  the  Defendant  in  consideration  of  800/.  by 
an  indenture  dated  the  30th  of  January,  1857. 

In  June,  1860,  the  Defendant  Martin  contracted  to 
sell  the  property  for  3,250/.  to  the  Plaintiff  Mrs.  Austen. 
The  title  was  objected  to  on  one  point,  and  the  following 
requisition  and  correspondence  took  place  between  the 
parties,  which  will  explain  the  nature  of  the  objection. 

The  Plaintiff  *s  requisition  was  in  these  words  : — "  It 
seems  to  have  been  assumed  (but  we  think  erroneously) 
that  Mr.  Thomas  Fowle  Stevens,  the  son,  by  taking  out 
administration  to  his  father  with  the  will  annexed, 
became  trustee  for  sale  of  the  real  estate,  in  place  of 
the  trustee  appointed  by  the  will,  who  had  disclaimed. 
As  administrator  with  the  will  annexed,  Mr.  Thomas 
Fowle  Stevens,  the  son,  became  the  personal  represen- 
tative of  his  father;  but  he  did  not  thereby  become 
trustee  for  sale,  and  the  sale  could  only  have  been  pro- 
perly carried  out  under  the  direction  of  the  Court,  or  by 
a  trustee  appointed  by  the  Court,  unless  the  power  of 

m  m  2  appointing 
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1861.  appointing  new  trustees  in  the  will  provided  for  the  case 
which  happened ;  but  this  does  not  appear  to  have  been 
the  case — at  least,  the  power  was  not  exercised.  A  good 
title  might  have  been  made  by  the  mortgagee  under  his 
power  of  sale;  but  it  appears,  by  the  conveyances  to 
the  vendor,  that,  in  such  case,  Mr.  Thomas  F.  Stevens 
assumed  to  be  a  trustee  for  sale,  and  to  sell  under  the 
power  in  the  will,  the  mortgagee  merely  concurring  in 
the  sales  to  release  his  charge ;  so  that  the  objection  was 
not  cured  by  the  joining  of  the  mortgagee  or  of  Mr. 
Thomas  Fowle  Stevens  in  his  capacity  as  heir  at  law; 
consequently,  before  this  title  is  accepted,  a  full  copy  of 
the  will  of  TJiomas  Fowle  Stevens  the  father  should  be 
furnished  for  inspection,  to  enable  us  to  see  who  were  the 
persons  interested  in  the  proceeds  of  sale ;  and  a  con- 
firmation of  the  sale,  or  release  of  their  claims  (if  any), 
should  be  executed  by  them." 

The  Defendant's  solicitors  answered  this  requisition 
in  these  words : — "  There  certainly  seems  much  reason 
in  this  requisition,  but  it  is  a  question  whether  any  greater 
security  will  be  obtained  to  the  purchaser  by  auy  other 
or  further  mode  of  conveyance.  The  legal  estate  is  in 
the  vendor,  and  he  had  a  proper  discharge  by  the  legal 
personal  representative  of  Thomas  Fowle  Stevens.  The 
parties  beneficially  interested  were  Thomas  Fowle  Stevens 
and  his  son,  then  and  still  a  minor,  and  the  estate  of 
Thomas  Fowle  Stevens  the  elder  was  insufficient  to  pay 
his  debts.  A  declaration  to  this  effect  can  be  obtained, 
if  required." 

To  this  the  Plaintiff's  solicitors  replied :  u  The  validity 
of  the  objection  raised  seems  to  be  admitted,  and  grounds 
are  suggested  on  which  the  objection  should  be  waived, 
but  we  cannot  think  that  those  grounds  are  sufficient. 
This  case  was  not  one  of  a  charge  of  debts  on  real 

estate, 
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estate,  with  no  direction  by  the  testator  as  to  who  was 
to  sell  for  payment  of  debts.  In  such  a  case,  it  is  ad- 
mitted that,  according  to  the  authorities,  the  executors 
might  sell  and  give  sufficient  receipts  for  the  purchase- 
money  ;  but  here  the  testator  devised  to  a  special  trustee 
upon  trust  to  sell  and  apply  the  proceeds,  after  payment 
of  debts,  upon  certain  trusts,  with  full  power  to  give 
receipts;  the  special  trustee  disclaimed,  and  a  person 
who  was  not  a  trnstee  assumed  to  execute  the  trust. 
The  power  was  ample,  but  an  unauthorized  person 
assumed  to  exercise  it.  A  good  title  might  have  been 
made  in  any  one  of  the  following  ways,  namely,  1,  by  a 
trustee  appointed  under  the  power  contained  in  the  will ; 
2,  by  a  trustee  appointed  by  the  Court ;  3,  by  a  sale 
under  the  direction  of  the  Court ;  or  4,  by  the  mort- 
gagee under  his  power  of  sale.  Unfortunately,  a  fifth 
mode  of  sale  was  adopted,  by  the  adoption  of  which,  it 
is  submitted,  the  present  vendor  did  not  obtain  a  sufficient 
discharge  for  his  purchase-money,  or,  at  all  events,  for 
the  surplus  after  payment  of  the  mortgagee,  though  it 
is  true  that  he  has  the  legal  estate.  It  appears  that  a 
further  difficulty  arises  by  reason  of  the  minority  of  one 
of  the  persons  beneficially  interested  in  the  proceeds  of 
sale.  On  the  whole,  having  regard  to  any  future  sale 
(when  doubtless  the  same  objection  would  be  raised), 
we  cannot  advise  the  purchaser  to  waive  the  objection, 
as  we  do  not  think  she  would  be  able  to  compel  an 
unwilling  purchaser  from  herself  to  accept  the  title." 


The  Plaintiff's  solicitor  afterwards  sent  the  Defend- 
ant's solicitors  a  copy  of  the  following  opinion  of  her 
conveyancer,  Mr.  Burrell,  on  the  point  in  question  : 
"  I  think  that  the  objection  that  the  sales  to  Mr.  Martin 
were  not  made  by  the  proper  party  is  a  valid  one,  and 
that  it  goes  to  the  root  of  the  title,  and  makes  it  im- 
possible to  advise  Mrs.  Austin  to  accept  the  title.     It  is 

true 
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true  that  Mr.  Martin  has  got  the  legal  estate ;  but  as 
the  sales  to  him  were  not  made  by  the  trustee  under  the 
will,  he  took  it  bound  with  the  trust  Tor  payment  of 
debts;  and  in  order  to  make  a  valid  title,  it  will  be 
necessary  to  shew  that  all  the  creditors  of  the  testator 
had  received  a  due  proportion  of  the  purchase-money, 
or  had  released  their  claims ;  evidence  which,  it  must  be 
admitted,  it  is  impossible  to  give.  I  do  not  see  how  the 
difficulty  can  be  got  over,  as  I  apprehend  that  any 
creditor  of  the  testator  who  did  not  concur  in  or  adopt 
the  sales  might  61e  a  bill  against  Mr.  Martin,  or  those 
claiming  through  him,  for  an  administration  of  the 
estate,  unless  the  estate  were  reconveyed  to  Mr.  Stevens 
by  Mr.  Martin  upon  repayment  of  his  purchase-money, 
and  then  a  trustee  were  appointed  by  the  Court  of 
Chancery,  The  latter  could  sell  and  make  a  title. 
But  this  is  a  course  which  I  am  afraid  will  not  meet  with 
Mr.  Martin's  views.  No  other  course  suggests  itself  to 
my  mind  by  which  the  vendor  can  make  a  satisfactory 
title." 


The  Defendant  stated,  that  afterwards,  with  a  view  to 
remove  the  objection,  a  petition  was,  on  the  22nd 
November,  1860,  presented  to  the  Master  of  the  Rolls, 
by  Mr.  Kennet,  in  the  Defendant's  name  and  that  of 
Thomas  Fowls  Stephens  the  younger  and  the  persons 
beneficially  interested  in  the  cottage  and  land  under  the 
trusts  of  the  will,  "In  the  Matter  of  the  Trustee  Acts" 
and  "  In  the  Matter  of  the  Trusts  of  the  said  Will  of 
Thomas  Fowle  Stephens,"  stating  the  circumstances 
aforesaid,  and  praying  that  Thomas  Fowle  Stephens 
might  be  appointed  a  new  trustee  of  the  will  of  the  tes- 
tator, in  the  place  of  William  Kennett;  and  that  an 
order  might  be  made  vesting  all  the  real  and  personal 
estate  of  the  testator  then  remaining  subject  to  the 
trusts  of  the  said  will  in  Thomas  Fowle  Stephens  for  all 

the 
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the  estate  and  interest  of  the  said  testator  therein,  1861. 
subject  nevertheless  to  the  trusts  and  powers  by  the  said 
will  declared  of  and  concerning  the  same  respectively, 
or  such  of  the  same  trusts  and  powers  as  were  then  sub- 
sisting or  capable  of  taking  effect.  That  the  Master  of 
the  Rolls  however  declined  to  make  any  order  upon  the 
petition,  and  suggested  that  the  application  should  be 
made  to  the  Lords  Justices.  That  the  petition  was  then 
set  down  to  be  heard  before  the  Lords  Justices,  who  also 
declined  to  make  any  order  thereon,  their  lordships 
being  of  opinion  that  the  whole  legal  and  equitable  title 
was  vested  in  the  Defendant  under  the  conveyances  to 
him,  and  that,  under  the  circumstances,  there  was  no 
necessity  for  the  appointment  of  any  new  trustee  of  the 
said  will. 

The  Plaintiff  still  objected  to  the  title,  and  filed  this 
bill  against  Mr.  Martin,  praying  "  that  specific  perform- 
ance of  the  said  contract  might  be  decreed,  and  that 
the  Defendant  might  be  directed  to  execute  and  do  all 
such  assurances  and  things  as  were  necessary  for  vesting 
in  the  Plaintiff  the  said  cottage  and  land  and  the  legal 
and  equitable  estate  in  fee  simple  therein,  free  from  in- 
cumbrances." 

The  bill  alleged,  that  the  conveyance  to  the  Defendant 
was  not  sufficient  to  vest  in  the  Defendant  the  whole 
legal  and  equitable  title  to  the  hereditaments  expressed 
to  be  conveyed  thereby,  respectively,  and  proceeded  as 
follows : — 

"The  Plaintiff  further  shews,  that  the  Defendant  is 
able  to  make  a  good  and  marketable  title  to  the  said 
cottage  and  land,  and  the  Plaintiff  has  required  him  to 
execute  and  do  certain  assurances  and  things  which  are 
in  the  Defendant's  own  power,  and  are  necessary  for  that 

purpose, 
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1861.  purposey  and  for  vesting  in  the  Plaintiff  the  said  cottage 
and  land  and  the  legal  and  equitable  inheritance  thereof 
in  fee  simple  free  from  incumbrances.  The  nature  of 
these  assurances  and  things  sufficiently  appears  from 
the  statements  in  the  Defendant's  answer  filed  in  this 


cause." 


"The  Defendant  alleges  that  the  said  assurances  and 
things  required  by  the  Plaintiff  are  unnecessary,  and 
further,  that  the  Lords  Justices  of  Appeal  have  expressed 
an  opinion  that  the  whole  legal  and  equitable  title  to  the 
said  cottage  and  land  was  vested  in  him  under  the 
aforesaid  conveyances.  But  the  Plaintiff  shews  that 
none  of  the  questions  in  this  suit  have  been  raised  in 
any  other  judicial  proceedings,  and  that  the  alleged 
opinion  of  their  said  lordships  was  given  without 
argument  and  in  the  absence  of  all  parties  interested 
in  upholding  a  different  conclusion." 

The  Defendant,  by  his  answer,  insisted  that  he  had  a 
good  and  marketable  title  to  the  cottage  and  land,  and 
that  he  had,  before  the  Plaintiff  had  filed  ber  bill,  shewn 
a  good  and  marketable  title  thereto.  That  it  was  not, 
and  is  not,  in  his  own  power  to  execute  and  do  the  as- 
surances and  things  required  by  the  opinion  of  the 
Plaintiffs  conveyancer  of  the  25th  of  July,  I860,  and 
that  he  was  advised  and  believed  that  they  were  not 
necessary  for  the  purpose  of  making  a  good  or  market- 
able title  to  the  cottage  or  land,  or  for  vesting  in  the 
Plaintiff  the  legal  and  equitable  inheritance  of  the  pos- 
session in  fee  simple,  free  from  incumbrances. 

And  he  submitted  that  the  Plaintiff  was  bound  in 
equity  to  accept  the  title  shewn  by  him  to  the  cottage 
and  land,  or  in  default  thereof,  that  her  bill  ought  to  be 
dismissed  with  costs. 
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Mr.  R.  Palmer  and  Mr.  Kekewich,  for  tbe  Plaintiff.       1861. 

By  the  disclaimer  of  the  trustee,  the  heir  at  law  ac- 
quired no  authority  to  take  on  himself  the  execution  of 
the  trusts  of  the  will  and  to  sell  the  estate.  The  con- 
sequence is,  that  though  the  legal  estate  is  now  vested 
in  the  Defendant  he  has  no  equitable  title,  which  can 
only  be  obtained  by  means  of  a  trustee  properly  con- 
stituted. As  a  greater  price  was  obtained  on  the  second 
sale,  the  difference  belongs  to  the  trust.  AH  the  debts 
have  been  paid,  and  therefore  a  sale  cannot  now  be 
made  for  the  purpose  of  paying  them,  and,  in  addition, 
the  estate  being  expressly  devised  for  payment  of  debts, 
there  is  no  implied  power  for  that  purpose ;  Stroughill 
v.  Anstey  (a) ;  Colyer  v.  Finch  (6). 

Mr.  Selwyn  and  Mr.  Speed,  for  the  Defendant. 

The  effect  of  the  disclaimer  is  the  same  as  if  the  tes- 
tator had  left  a  blank  for  the  name  of  the  trustee,  or  as 
if  the  trustee  had  predeceased  tbe  testator.  In  all  such 
cases,  tbe  legal  estate  would  descend  on  the  heir,  sub- 
ject to  tbe  trust,  which  it  became  his  duty  to  perform. 
Here  the  first  sale  to  the  Defendant  was  made  by  the 
heir  at  law  and  legal  personal  representative,  and,  by 
the  terms  of  the  will,  the  receipts  of  the  trustee  "  acting 
in  the  execution  of  the  trusts"  are  to  be  good  discharges. 
The  Defendant,  therefore,  obtained  both  the  legal  and 
equitable  estate,  and  such  seems  to  have  been  the 
opinion  of  the  Lords  Justices.  This  is  not  a  power  to 
sell  but  a  trust,  which  is  very  different.  The  creditors 
have  a  paramount  title  under  tbe  3  &  4  Will.  4,  c.  104, 
and  this  would  support  the  sale. 

Mr.  R.  Palmer  in  reply.  The  argument  on  the  other 
side  ignores  the  distinction  between  active  and  passive 

trusts, 
(a)  1  De  G.,  M.  $  O.  635.        (6)  5  H.o/L.  Co*.  922. 
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trusts.  Where  a  testator  directs  an  active  trust  to  be 
performed  by  particular  individuals  of  bis  own  selection, 
no  other  person  can  perform  them,  unless  be  be  autho- 
rized to  do  so  by  the  Court,  and  it  has  been,  until  now, 
an  unheard  of  proposition,  that  any  one  on  whom  tbe 
legal  estate  may,  by  chance,  be  cast  has  a  right  to  per* 
form  fiduciary  duties  which  a  testator  has  only  en- 
trusted to  particular  persons,  selected  and  nominated  by 
him  for  that  special  purpose. 

• 
He  cited  Hope  v.  Liddell(a);  Spackman  v.   Tim- 
or ell  (b);  Richardson  v.  Horton  (c);  Lewin  on  Trusts  (<Q. 


The  Master  of  the  Rolls. 

May  22.  This  js  a  bill  for  specific  performance  by  a  purchaser 

who  alleges  that  the  Defendant,  the  vendor,  can,  but 
that  be  will  not,  make  a  good  title  to  the  hereditaments 
sold,  and  it  prays  that  he  may  be  compelled  to  do  so. 

The  Defendant  in  answer  alleges,  that  he  can  and 
has  shewn  a  good  title,  and  he  refuses  to  do  any  tiling 
more. 

The  state  of  the  case  is  this : — In  June,  1863,  the 
testator  devised  the  hereditaments  in  question  to  Mr. 
Kennett,  in  fee,  in  trust  to  sell.  In  October,  1855,  tbe 
testator  mortgaged  the  property  to  Mr.  Kennett,  whom 
he  had  named  his  trustee.  In  January,  1856,  the  tes- 
tator died,  and  Mr.  Kennett  renounced  probate  of  bis 
will  and  disclaimed  all  the  real  estate  devised  to  him  by 

the 


(a)  21  Beav.  183. 
(6)  8  Sim.  263. 


(c)  7  Beav.  112. 

(</)  Page  240—286  (3rdedit.) 
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the  testator  and  the  trusts  attaching  to  it.  In  February,  1861. 
1856,  Thomas  Fowle  Stephens  (the  only  son  and  heir- 
at-law  of  the  testator)  took  out  letters  of  adminis- 
tration with  the  will  annexed,  and  he  thereby  became 
the  personal  as  well  as  the  real  representative  of  the 
testator. 

In  May,  1856,  the  property  in  question  was  sold  to 
the  Defendant,  and  it  was  conveyed  by  an  indenture  of 
the  16th  of  May,  1856,  by  which  William  Kennett,  in 
his  character  of  mortgagee,  and  Thomas  Fowle  Stephens 
(the  younger),  first  in  his  character  of  heir-at-law,  and, 
secondly,  in  his  character  of  legal  personal  represen- 
tative, conveyed  the  property  to  the  Defendant  in  fee. 

It  is  contended,  that  unless  new  trustees  are  appointed 
under  the  will  of  the  testator,  the  Plaintiff  cannot  safely 
accept  the  conveyance  from  the  Defendant,  and  that 
such  new  trustees,  when  appointed,  roust  join  in  the 
conveyance  and  confirm  it.  William  Kennett,  it  is  said, 
did  not  execute  the  conveyance  as  a  trustee  of  the  will, 
and  also,  that  he  did  not  exercise  the  power  of  sale  con- 
tained in  his  mortgage  deed,  and  that,  therefore,  unless 
by  the  appointment  or  conveyance  or  confirmation  of  a 
trustee  under  the  will,  no  good  title  can  be  vested  in  the 
Plaintiff  under  the  conveyance  of  the  Defendant. 

The  Defendant,  on  the  other  side,  contends,  that  a 
distinction  is  to  be  taken  between  a  power  of  sale  and 
a  trust  for  sale,  and  that  the  will  of  the  testator  has 
created  a  trust  for  sale,  and  that  when  the  devisee  in 
trust  renounced  the  devise  and  the  estate  vested  in  the 
heir-at-law,  the  heir  took  it  subject  to  the  trusts  of  the 
will,  and  that  consequently  ne  was  a  trustee  of  the 
estate  for  the  persons  interested  in  it  under  the  will. 

Though, 
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Though,  in  some  instances,  the  points  here  raised 
might  be  very  important  and  have  a  .very  material 
bearing  on  the  title  of  a  purchaser,  I  do  not  think  that 
such  is  the  case  in  the  particular  instance  before  the 
Court,  on  the  question  of  the  specific  performance  of 
this  contract. 


Mr.  Kennett,  the  mortgagee,  had  the  legal  estate  in 
these  hereditaments  vested  in  him  in  fee  simple ;  this  he 
has  conveyed  to  the  Defendant,  and  the  legal  estate  in 
fee  is  now  vested  in  the  Defendant,  subject  only  to  the 
uses  to  bar  dower.  As  regards  the  equitable  estate  in 
these  hereditaments,  the  whole  of  the  beneficial  interest 
in  them  was  vested  in  Thomas  Fowle  Stephens,  either  in 
his  character  of  heir-at-law,  or  in  his  character  of  legal 
personal  representative,  and  all  that  beneficial  interest 
in  the  hereditaments  is  now  conveyed  and  vested  in  the 
Defendant,  and  accordingly  the  Defendant  is  now  ready 
to  convey  all  the  legal  estate  and  all  the  beneficial  in- 
terest in  the  hereditaments  to  the  Plaintiff.  I  am  at  a 
loss  to  discover  what  more  he  can  require. 


If  new  trustees  were  appointed  of  the  testator's  will, 
what  would  they  have  to  convey?  Absolutely  nothing; 
they  might  confirm  the  sale,  but  the  beir-at-law  is  as 
much  bound  in  equity  to  perform  the  trusts  attaching  to 
the  real  estate  as  new  trustees  could  be,  if  such  were 
appointed. 

Accordingly,  the  Lords  Justices,  when  an  application 
was  made  to  them  to  appoint  new  trustees  under  the 
will,  declined  doing  so,  not  meaning,  as  I  understand  it, 
to  decide  the  points  raised  by  the  Plaintiff,  but  simply 
on  the  ground  that  as  the  legal  estate  and  the  equitable 
interest  in  the  hereditaments  were  united  in  one  person, 
the  new  trustees  could  have  nothing  to  do  with  it,  and 

that 
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that  any  such  order  could  only  create  expense  without  1861. 
affording  security.  What  is  meant  by  a  good  title  is,  I 
apprehend,  that  the  person  who  takes  it  will  not  only 
possess  all  the  rights  and  powers  which  flow  from  the 
possession  of  the  legal  estate,  but  will  also  be  safe  from 
being  evicted  or  disturbed  by  any  one  who  may  have 
any  beneficial  or  equitable  interest  in  the  property. 
This  is  what  the  Defendant  has  got,  and  which  he  is 
willing  and  able  to  impart  to  the  Plaintiff.  It  is  im- 
possible, as  far  as  I  can  see,  to  suggest  any  one  now 
alive,  or  who  can  hereafter  come  into  existence,  who 
could  disturb  his  possession  either  at  law  or  in  equity. 
I  am  of  opinion  that  he  would  not  be,  in  any  respect, 
more  safe  in  his  possession  of  those  hereditaments,  or 
possess  a  more  marketable  commodity,  if  the  Court  were 
to  create  and  to  confer  upon  some  indifferent  third  per- 
sons the  title  of  trustees,  and  order  them  to  confirm  a 
transaction  in  which  they  have  not,  and  cannot  have, 
any  interest,  or  any  active  duty  to  perform. 

I  am  of  opinion,  therefore,  that  the  Defendant  can 
make  a  good  title  to  the  property,  and  I  will  make  a 
declaration  to  that  effect.  I  do  this  at«the  desire  of  both 
parties,  both  the  Plaintiff  and  the  Defendant  having,  by 
their  counsel,  informed  me,  at  the  hearing,  that  this 
was  the  only  question  that  arose  between  them  ;  other- 
wise, the  proper  course  would  have  been  to  direct  the 
usual  reference  as  to  title  and  direct  the  conveyance  to 
be  settled  in  Chambers,  in  which  case  the  question 
would  have  been  raised  in  a  more  regular  and  formal 
manner,  but  it  is  not  desirable  to  put  the  parties  to  this 
expense. 

I  am  the  more  confirmed  in  this  view  of  the  case, 
because,  if  I  took  the  opposite  one,  I  do  not  see  what 
could  be  done.    The  Lords  Justices  have  decided  that 

new 
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1861.  new  trustees  cannot  be  appointed,  and  therefore,  if  I 
held  the  confirmation  by  trustees  to  be  necessary,  the 
Defendant  could  not  make  the  title  which  the  Plaintiff 
herself  alleges  and  insists  he  could  make,  and  then  the 
bill  would  be  simply  dismissed. 

The  Plaintiff  must  pay  the  costs. 


Dee.  7. 

Mme  made  of  HPHE  Plaintiff  Mr.  Hudson  was  the  assignee  of  a 
be  essence  of     A      mortgage,  from  Mr.  Masters  to  Mr.  Falkner,  of 


1860. 

Nov.  26.  HUDSON  v.  TEMPLE. 

Dec.  7. 

Time 

the 

a  contract  by  a 

•pecial  con-  a  leasehold  dwelling-house  and  shop,  No.  188,  Regent 
&il°n-  Street,  in  the  county  of  Middlesex,  and  of  a  dwelling- 
sale  of  tome  bouse,  situate  immediately  behind  the  last-mentioned 
waTstipuUted  Prcm*se9»  and  being  No.  58,  King  Street,  Regent  Street. 
"  that  if;  from  These  were  held  under  a  lease  dated  the  17tb  of  May, 
circumstance  1856,  whereby  they  were  demised  to  Mr.  Masters  for 

WurchILr'  ^  the  term  of  thirty  year8>  from  tbe  26th  of  March>  1856> 
should  not  be    at  the  yearly  rent  of  5002.,  and  under  and  subject  to  the 

7i$?££   COVenant8  a°d  ~ndition8- 

the  vendor 

should  ••  be  at 

liberty  to  annul      The  Plaintiff,  having  a  power  of  sale,  put  this  pro- 

Th/purcfcaser  Perty  UP  *°r  Ba^e  by  auction  on  the  11th  of  September, 
refused  to  pay    I860,  subject  to  certain  conditions,  the  material  ones 

the  purchase-     .    .  r  lf 

money  on  the     hemg  as  follows  :— 

day  named,  the 

only  remaining      "Third. — The  purchaser  to  pay  to  the  auctioneers  at 

requisitions  .  *      «  .  •      <•  AJL  i 

then  being  as  the  time  of  sale  a  deposit  of  20/.  per  cent,  in  part  pay- 
to  the  rerittnr  ment  0f  f^e  purchase-money,  and  sign  the  subjoined 

and  the  suffi-    agreement  for  payment  of  the  remainder  and  for  com- 

2%.  1*  h  Pb&" 

the  vendor  un- 
dertook to  supply.    The  purchaser,  on  the  same  day,  annulled  the  contract :  Held, 
that  he  was  justified  in  so  doing. 
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pletioD  of  the  purchase,  agreeable  to  these  conditions,  at 
the  office  of  Messrs*  Jenkinson,  Sweeting  fr  Jenkinson, 
7,  Clement's  Lane,  Lombard  Street,  on  the  llth  day  of 
October  next,  between  the  hoars  of  one  and  two  o'clock, 
in  the  afternoon,  and  on  such  payment  being  made,  the 
purchaser  is  to  be  entitled  to  the  rent  of  the  property 
from  that  day,  and  the  possession  of  the  premises." 
And  if,  from  any  cause  whatever,  the  completion  of  the 
purchase  be  delayed  beyond  the  time  specified,  the  pur- 
chaser is  to  pay  interest,  from  that  time,  on  the  residue 
of  the  purchase-money,  at  6/.  per  cent,  until  the  time 
of  actual  completion,  without  making  any  claim  for  or 
being  entitled  to  any  compensation  in  respect  of  any 
such  delay. 


1860. 


"  Fourth.  —The  vendor  (who  is  assignee  of  the  mort- 
gagee) will  deliver  to  the  purchaser,  on  application  by 
him  or  his  solicitor,  an  abstract  of  his  title.  The  pur- 
chaser is  not  to  be  at  liberty  to  inquire  into  or  call  for 
the  production  of  the  title  of  the  party  granting  the 
lease,"  &c.  &c. 

"  Fifth. — All  objections  and  requisitions  (if  any),  in 
respect  of  the  title  or  assignment,  are  to  be  delivered  in 
writing  to  Messrs.  Jenkinson,  Sweeting  fr  Jenkinson 
within  seven  days  from  the  delivery  of  the  abstract*7 
&c.  &c.  "And  if,  from  any  cause  or  circumstance  what- 
ever, the  purchase  be  not  completed,  agreeably  to  these 
conditions  by  the  time  before  specified,  the  vendor  is  then, 
or  at  any  time  afterwards,  (unless  these  conditions  be 
expressly  waived  in  writing  by  the  vendor,)  to  be  at 
liberty  to  annul  the  contract,  and  in  such  case,  the  pur- 
chaser is  to  receive  back  his  deposit  in  full  discharge  of 
all  claims  and  demands  against  the  vendor." 


The  Plaintiff  became  the  purchaser,  the  abstract  was 

duly 
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I860.  duly  delivered,  and  all  the  requisitions  on  title  (except 
the  two  presently  mentioned)  being  disposed  of,  the  draft 
conveyance  was  sent  by  the  purchaser's  solicitor  on  the 
Temple.  4^  0f  October,  and  was  returned  approved  on  the  8th  of 
October,  and  the  engrossment  was  sent  on  the  10th  to 
the  vendor's  solicitors. 

On  the  11th  of  October,  1860,  a  meeting  was  held  at 
the  offices  of  Messrs.  Jenkinson,  for  the  completion 
of  the  purchase,  according  to  the  conditions  of  sale, 

by  appointment,  at  a  quarter  before  two  o'clock  in 
the  afternoon.  At  this  meeting,  there  were  present  the 
vendor  and  his  solicitor,  and  Mr.  Rooke  (the  purchaser's 
solicitor).  The  two  remaining  questions  or  requisitions 
were  then  mentioned,  which  were  as  follows : — 

"  1.  The  registration  in  Middlesex  of  the  indenture  of 
transfer  to  the  Plaintiff  Hudson  of  the  mortgage. 

"  2.  The  sufficiency  of  the  cut-valorem  stamp  on  the 
last-mentioned  indenture  of  transfer." 

The  vendor  proposed  to  comply  with  these  requisi- 
tions at  his  own  expense,  and  he  banded  an  undertaking, 
which  he  had  prepared,  to  Mr.  Rooke,  who,  after  making 
some  additions  thereto,  approved  thereof.  This  was  in 
the  following  terms : — 

"I  hereby  undertake  to  have  the  assignment  of 
mortgage  from  Miss  Fallcner  to  myself  and  relating  to 
a  charge  on  the  premises  No.  188,  Regent  Street,  and 
58,  King  Street,  registered  in  Middlesex,  at  my  expense, 
(the  same  to  be  entrusted  to  my  agents  for  the  purpose) 
and  to  return  such  assignment  when  so  registered  to 
Mrs.  Temple,  or  hef  solicitor.  And  I  also  undertake  to 
have  the  ad-valorem  duty  on  such  assignment  duly  rec- 
tified, in  the  event  of  the  same  being  deemed  insufficient, 

by 
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by  the  commissioners  of  stamps.     I  undertake  that  the        1860. 
same  undertaking  shall  apply  to  the  original  mortgage 
deed,  "  Masters  to  Falkner." 


The  purchaser's  agent,  Mr.  Bevan,  not  having  arrived 
with  the  money,  the  vendor,  who  had  another  engage- 
ment elsewhere,  (it  being  then  then  half- past  two  o'clock,) 
proposed,  that  he  should  execute  the  two  engrossments 
and  leave  the  same  in  the  hands  of  his  solicitor  until  the 
money  should  be  paid,  he  being  under  the  impression 
that  Mr.  Bevan  would  bring  the  money  with  him.  The 
vendor  then  executed  the  assignments,  saying  to  his 
solicitor :  "  You  will  hold  these  deeds  and  not  give 
them  up  without  payment  of  the  purchase-money  ,w  and  he 
left  the  two  engrossments  accordingly  in  his  possession. 
The  vendor,  as  he  was  leaving  the  office,  met  Mr.  Bevan 
and  returned  with  him  to  the  meeting;  difficulties  then 
arose  as  to  the  payment  of  the  purchase-money,  the 
purchaser's  solicitor  refusing  to  authorize  the  purchaser's 
agent  to  pay  it  over.  The  vendor  formally  demanded 
the  money,  and  stated,  that  if  it  was  not  then  paid,  he 
should  exercise  the  power  given  by  the  condition,  and 
annul  the  contract.  The  money  was  not  paid,  and  the 
meeting  broke  up.  No  payment  or  tender  having  been 
made,  the  vendor  on  the  same  evening  served  the  pur- 
chaser with  the  following  notice  : — 

"Oct.  11th,  1860. 

"  I  do  hereby  give  you  notice,  that,  in  pursuance 
and  exercise  of  the  power  for  that  purpose  given  by  the 
conditions  of  sale  annexed  and  referred  to  in  a  certain 
contract  dated  the  11th  day  of  September,  I860,  and 
relating  to  the  purchase  of  certain  premises  in  Regent 
Street  and  King  Street,  I  hereby  annul  the  said  con- 
tract, and  am  ready  to  return  the  deposit." 

The 
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1860.  The  contract  having  been  thus  annulled,  the  vendor, 

a  few  days  afterwards,  disposed  of  the  property  to  Mr. 
Pope  at  the  same  price  (600/.),  and  it  had  been  duly 
assigned  to  him.  The  premises  being  leasehold  and 
held  at  a  heavy  rent,  and  being  unoccupied,  it  was 
of  great  importance  to  the  vendor  that  a  sale  of  the 
premises  should  be  made  and  completed  with  as  little 
delay  as  possible. 

The  Plaintiff,  however,  insisted  on  the  benefit  of  the 
purchase,  and,  after  an  immaterial  correspondence,  she 
commenced  an  action  of  detinue  to  recover  the  title- 
deeds,  viz., — the  lease,  the  mortgage,  the  assignment  of 
the  mortgage,  and  the  assignment  executed  by  the 
vendor,  and  also  an  action  of  ejectment  to  recover  the 
premises. 

The  vendor  and  Mr.  Pope  filed  this  bill,  on  the  17th 
of  November,  1860,  against  the  purchaser,  praying, — 

1.  That  it  .might  be  declared,  that  the  contract  of  the 
11th  of  September,  1860,  was  duly  annulled  and  was 
void,  and  that  the  Defendant  might  be  ordered  to  de- 
liver up  to  be  cancelled  the  duplicate  memorandum  of 
the  11th  of  September,  1860,  and  the  abstract  of  title, 
and  the  undertaking  of  the  1 1th  of  October^  1860;  and 
that  the  two  engrossments  might  be  cancelled,  the 
Plaintiffs  offering  to  return  the  deposit  of  100/. 

2.  That  the  Defendant  might  be  ordered  to  execute 
all  such  deeds  as  might  be  necessary  for  vesting  the 
premises  in  Pope. 

3.  And  for  an  injunction. 

The  cause  now  came  on  upon  a  motion  for  a  decree. 

Mr. 


Hudson 
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Mr.  /?.  Palmer  and  Mr.  A.  G.  Marten  for  the  Plain-        I860, 
tiffs.    The  purchaser  having  declined  to  pay  his  pur- 
chase-money on  the  day  fixed,  the  vendor  was  entitled 
to  avail  himself  of  his  right  to  rescind  the  contract,  and      Temple. 
he  has  effectually  done  so. 

The  words,  "  if  from  any  cause  or  circumstance,"  in 
the  5th  condition,  means  any  cause  other  than  that 
created  by  "fraud  or  wilful  delay ;"  Vickers  v.  Hand  (a); 
Bannerman  v.  Clarke  (b) ;  and  the  words  "  the  purchase 
be  not  completed,"  in  the  same  condition,  means,  as 
regards  the  purchaser,  by  payment  of  the  consideration 
money;  Lewis  v.  South  Wales  Railway  Company (c). 
The  objection,  that  the  stamp  on  the  mortgage  did  not 
cover  the  covenant  to  pay  the  costs  of  the  preparation 
of  the  mortgage,  is  met  by  Frith  v.  Rotherham  (d)% 
overruling  Dickson  v.  Cass  (e). 

The  deed  of  assignment  executed  by  the  Plaintiff  to 
the  Defendant  was  inoperative,  being  a  mere  escrow; 
see  Murray  v.  The  Earl  of  Stair  ( /) ;  Johnson  v. 
Baker  (g) ;  Bowker  v.  Burdekin  (A) ;  Gudgen  v.  Bes- 
sett  (i) ;  Esdaile  v.  Oxenham  (k). 

Mr,  FolUtty  Mr.  Solly  Flood  and  Mr.  Prendergast 
for  the  Defendant. 

In  equity  the  time  appointed  for  the  completion  of  a 
contract  is  not,  as  at  law,  of  the  essence  of  the  contract ; 
Redcliffe  v.  Warrington  (/);  Parkin  v.  Thorold{m). 

Such  conditions  as  the  present  are  in  the  nature  of  a 

forfeiture, 

(a)  26  Beav.  630.  (g)  4  Barn,  if  Aid.  440. 

(6)  3  Drew.  632.  (A)  11  Met.  4  W.  128. 

(c)  10  Hare,  113  (•)  6  Ell.  if  BL  986. 

(</)  15  Met.  if  W.  39.  (k)  3  B.  if  C.  225. 

(e)  1  Barn.  4  Adol.  343.  (/)  12  Fes.  326. 

(/)  2  Bam.  if  C.  S^andp.  88.  (m)  16  Beav.  59. 
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I860.       forfeiture,  and  even  at  law  it  is  a  matter  strictissime 
juris,  and  the  vendor  "  ought  therefore  to  shew  that  he 
has  done  everything  which  he  was  bound  to  do  to  entitle 
him  to  insist  upon  the  forfeiture,  and  that  he  has  not 
done  anything  to  waive  that  right;"  Carpenter  v.  Bland- 
ford  (a). 

"  The  result  of  the  cases  on  this  subject  seems  un- 
doubtedly to  be,  that  slight  circumstances  are  sufficient, 
in  a  court  of  equity,  to  prevent  a  party  from  taking  the 
benefit  of  such  a  stipulation,  and  that  wherever  a  party 
has  done  any  act  inconsistent  with  the  supposition  that 
he  continues  to  hold  his  opponent  strictly  to  this  part 
of  his  agreement,  he  is  to  be  taken  to  have  waived  it 
altogether ;"  Hopwell  v.  Knight  (b) ;  in  which  case  it 
was  held  waived  by  subsequent  correspondence.  Here, 
the  vendor  was  never  in  a  position  to  enforce  his  power 
of  annulling,  for  he  had  not  performed  his  duty  in 
making  out  the  title,  and  his  subsequent  conduct  was 
a  waiver.  If  one  of  two  parties  to  a  contract  has  the 
power  of  annulling  it  at  his  pleasure,  there  is  no  mutu- 
ality, and  the  contract  is  void  ;  Chitty  on  Contract  (c) ; 
the  Court  will  therefore  so  construe  it,  as  to  give  effect 
to  it. 

The  Court  ought  not  to  interfere,  by  injunction,  in 
this  case,  for  the  deed  being  executed,  the  legal  estate 
has  passed  to  the  purchaser,  who  is  therefore  entitled 
to  pursue  all  his  legal  remedies. 

The  Master  of  the  Rolls. 

This  case  appears  to  me  to  be  very  clear. 

It  is  true,  as  has  been  stated  in  argument,  that 
ordinarily,  in  equity,  time  is  not  of  the  essence  of  the 

contract 

(a)  8  Barn,  £  Cr.  577.  418. 

(6)  4  Younge  $  Col.  (Exch.)         (c)  Pages  279,  367  (6th  edit.) 
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contract,  although  the  time  for  the  completion  of  the 
contract  be  specified,  but  there  are  various  cases  in 
which  it  is  and  it  may  be  made  so  by  express  stipulation. 
Here  it  is  not  only  made  so  by  express  stipulation,  but 
the  character  of  the  property  sold  would  of  itself  make 
time  of  the  essence  of  the  contract,  for  where  the  pro* 
perty  is  wasting,  as  if  a  man  agree  to  take  a  lease  of 
mines,  or  to  purchase  leaseholds,  time  is  of  the  essence 
of  the  contract  where  it  is  specified. 

The  case  here  is  this  :  —The  Plaintiff  says  it  is  of  great 
Importance  to  him  to  get  rid  of  this  property.  Accordingly 
he  enters  into  a  contract  for  that  purpose,  and  one  of  the 
conditions  of  sale  is  this  : — "  That,  if  from  any  cause 
whatever,"  &c,  &c.  [see  ante,  page  637].  That  is  the 
contract  which  is  entered  into.  I  do  not  accede  to  the 
argument  of  Mr.  Flood,  that  the  power  on  the  part  of 
the  vendor  to  annul  the  contract,  or  the  fact  of  its  being 
annulled,  made  it  no  contract  at  all.  It  is  a  contract, 
binding  on  both  parlies  up  to  the  11th  October,  1860; 
and  assuming  that  gross  negligence  or  improper  conduct 
would  prevent  the  vendor  from  taking  advantage  of  the . 
stipulation,  that  does  not  arise  in  the  present  case,  for 
no  facts  are  stated  here  to  raise  any  such  case.  It  has 
been  suggested,  that  a  contract  of  this  sort  is  one  which 
this  Court  looks  at  very  unfavourably,  and  almost 
treats  as  illegal.  I  think  it  is  to  be  treated  strictly ;  but 
I  am  of  opinion  that  there  is  nothing  illegal  in  it.  If 
parties  think  fit  to  enter  into  such  a  contract,  they  are  at 
liberty  to  do  so ;  but  still  it  is  the  duty  of  a  person  who 
has  sold  property  under  such  conditions  to  do  all  he  can 
to  make  out  his  title.  But  what  is  to  prevent  him  from 
taking  advantage  of  the  condition  if  the  contract  is  not 
completed  ?  I  concur  in  the  argument  that  the  com- 
pletion means  the  delivery  of  the  conveyance  on  the 
one  side,  and  the  payment  of  the  purchase-money  on 

the  other. 

The 
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1860.  The  parties  met  on  the  1 1th  October  for  the  purpose 

of  completing  the  contract,  and  thereupon  two  questions 
were  raised,  one  as  to  the  sufficiency  of  the  stamps  on 
the  mortgage  deed,  and  the  second  as  to  the  registration 
of  the  deed.  It  appears  that  the  person  necessary  for 
the  purpose  of  getting  the  deed  registered  was  out  of 
the  country ;  thereupon,  the  vendor  gave  an  undertaking, 
that  if  the  Stamp  Office  required  a  greater  stamp  he 
would  stamp  the  deed  accordingly,  and  an  undertaking 
that  the  deed  should  be  duly  registered.  This  is  agreed 
to,  and  thereupon  the  Plaintiff  executes  the  deed,  but 
does  not  deliver  it  over  to  the  other  side,  because  he 
believed  some  other  person  was  coming  to  pay  the  pur- 
chase-money. On  his  way  out  he  meets  that  other 
person,  viz.,  Mr.  Bevan,  and  returns  with  him  to  the 
room,  and  supposing  the  whole  matter  completed,  he 
asks  for  the  money.  It  was  not  paid,  and  the  parties 
refused  to  pay  it  over.  The  simple  thing  would  have 
been  to  pay  the  money,  and  hand  over  the  deed,  and 
the  whole  matter  would  have  been  completed;  and  the 
Plaintiff  would  have  been  bound  to  register  the  deed 
and  to  have  the  proper  stamps  affixed.  At  this  moment, 
I  do  not  understand  why  it  was  not  completed,  seeing 
that  it  was  a  matter  of  great  importance  to  both  parties. 
The  purchaser,  however,  did  not  pay  the  money,  and  the 
Plaintiff  says,  I  will  annul  the  contract  if  you  do  not 
pay  the  money :  the  Defendant  still  refuses  to  pay  until 
the  things  promised  are  completed.  The  Plaintiff  shews 
that  he  acted  perfectly  bond  fide  in  the  matter:  he  un- 
dertook to  do  certain  things,  which  he  was  able  to  do ; 
the  proof  of  which  is  that  they  are  now  completed.  Is 
it  possible  that  this  Court  could,  in  this  state  of  things, 
decree  specific  performance  of  this  contract  against  the 
vendor  ?  For  that  is  how  I  must  look  at  it.  I  am  not 
at  all  clear  that  the  Defendants  could  succeed  at  law, 
but  it  is  not  for  me  to  enter  into  that  question.     It  is 

assumed 
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assumed  on  both  sides,  that  there  is  no  defence  to  the  I860, 
actions  at  law ;  but  if  this  deed  was  delivered  as  an 
escrow,  it  could  have  no  operation  until  it  was  delivered 
over,  otherwise  it  would  follow,  that  in  any  case  of  a 
purchase  of  an  estate,  where  the  vendor  executes  the 
conveyance  and  gives  it  to  his  solicitor,  on  the  assumption 
that  he  will  not  part  with  it  except  in  exchange  for  the 
purchase-money,  the  purchaser,  without  paying  the  pur- 
chase-money, could  sustain  an  ejectment  merely  on  the 
ground  that  the  deed  had  been  executed.  However, 
here  it  has  been  assumed,  on  both  sides,  that  both  the 
ejectment  and  the  action  of  detinue  could  be  supported. 
In  that  state  of  things  I  am  of  opinion  that  the  Plaintiff 
is  entitled  to  succeed.  He  has  done  nothing  to  waive 
his  right :  and  the  fact  of  his  saying  to  Mr.  Jenkinson, 
to  whom  he  delivered  the  deeds  when  he  executed  the 
assignment,  "  you  will  hold  these  deeds,  and  not  give 
them  up  without  payment  of  the  purchase-money/'  does 
not,  though  assented  to  by  Mr.  Rooke  on  the  other  side, 
make  any  new  contract  between  the  parties,  as  was 
argued  before  me.  It  is  nothing  more  than  this :  two 
parties  arrange  how  the  contract  is  to  be  carried  into 
effect,  reserving,  of  course,  to  both  their  ulterior  rights. 

I  am  of  opinion,  therefore,  that  the  whole  of  the  legal 
proceedings  in  this  matter  have  been  ill-advised,  and  that 
this  Court  must  interfere  and  stop  them.  There  will  be 
a  decree  to  this  effect: — The  Court  being  of  opinion  that 
the  contract  was  annulled  by  the  Plaintiff,  by  the  notice 
he  gave  on  the  11th  October,  1860,  decree  a  perpetual 
injunction  against  proceedings  at  law,  vacate  the  judg- 
ment, and  direct  the  deed  to  be  cancelled.  The  Plaintiff 
must  have  his  costs  here,  but  not  the  costs  of  the  pro- 
ceedings at  law. 
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BUCKLEY  v.  HOWELL. 

Mar.  7,  19. 

A  power  of       fT^HIS  was  a  special  case  for  the  opinion  of  the  Court 

sale  and  ex-       -*-      under  the  following  circumstances  : — 
change  does  ° 

trustees  uTsell  ^e  testa^or>  the  ^ev«  Benry  J.  Randolph,  by  his 
the  lands  with  will  dated  in  1856,  appointed  and  devised  all  his  lands 
oftheminerals.  U1  ^e  manor  and  parish  of  Yate  and  elsewhere  (includ- 
ing therein  a  piece  of  land  called  Normead)  to  trustees 
for  500  years,  upon  trusts  for  payment  of  debts  and  cer- 
tain legacies,  and  subject  thereto  and  to  an  annuity  of 
100/.  a  year,  to  the  use  of  his  son  William  Cater 
Randolph  (the  present  devisee  for  life  in  possession), 
and  his  assigns  for  his  life,  without  impeachment  of 
waste,  with  divers  limitations  and  remainders  in  strict 
settlement 


The  testator  gave  to  the  persons  in  possession  power  to 
demise  for  twenty-one  years  "  all  or  any  part  of  the  said 
manors,  messuages,  lands,  hereditaments  and  premises 
hereinbefore  respectively  appointed  and  devised,  and  all 
or  any  of  the  mines  and  quarries  now  opened  or  here- 
after to  be  opened." 

The  will  contained  the  following  power  of  sale : — 

"  Provided  always,  and  I  do  hereby  further  declare, 
that  it  shall  be  lawful  for  my  said  trustees,"  &c«,  &c., 
"  at  any  time  or  times  after  my  decease,  at  the  request 
in  writing  of  William  Cater  Randolph  during  his  life, 
and  after  his  decease  at  the  request  in  writing  of  the 
person  or  persons  who  shall  for  the  time  being,  under 
the  aforesaid  limitation,  be  entitled  for  life,  or  as  tenant 

or 
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or  tenants  in  tail  male,  or  in  tail  general,  to  the  actual 
possession  of  the  rents  and  profits  of  the  said  manors, 
lands,  tenements,  hereditaments  and  premises  herein- 
before respectively  appointed  and  devised,  if  such  person 
or  persons,  so  for  the  time  being  entitled  as  aforesaid, 
shall  have  attained  the  age  of  twenty-one  years,  but  if 
such  person  or  persons  so  for  the  time  being  entitled  as 
aforesaid  shall  be  a  minor  or  minors,  then,  during  his, 
her  or  their  minority  or  respective  minorities,  at  the  dis- 
cretion of  my  said  trustees/'  &c,  &c,  "  absolutely  to 
make  sale  of  or  to  convey,  in  exchange  for  or  in  lieu  of 
any  other  freehold  or  copyhold  manors,  lands  and  here- 
ditaments to  be  situate  in  England  or  Wales,  all  or  any 
part  or  parts  of  the  manors,  lands,  tenements,  heredita- 
ments and  premises  hereinbefore  respectively  appointed 
and  devised,  and  the  inheritance  thereof.  And,  upon 
any  such  sales  or  exchanges,  to  make,  in  respect  of  the 
manors,  lands,  tenements  and  hereditaments  sold  or 
given  in  exchange,  and  to  take  the  manors,  messuages 
and  hereditaments  received  in  exchange  subject  to,  such 
special  or  other  conditions  as  to  title  or  otherwise  as  to 
my  said  trustees,"  &c.  "  shall  seem  reasonable." 


1861. 


And  for  the  purpose  of  effecting  any  such  sales  or  ex- 
changes he  empowered  his  trustees  to  revoke  the  uses 
of  his  will  and  to  declare  new  uses.  The  purchase- 
money  was  to  be  applied  in  discharge  of  incumbrances 
on  the  estate,  or  in  the  purchase  of  freehold  or  copyhold 
lands  of  inheritance  situate  in  England  or  Wales. 

The  testator  died  in  1860. 


The  Plaintiffs,  as  trustees  of  the  will,  and  purporting  to 
exercise  the  power  of  sale  contained  in  it,  at  the  request 
in  writing  of  William  Cater  Randolph,  caused  certain 
portions  of  the  freehold  estates  appointed  and  devised 

by 
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by  the  will,  and  situate  in  the  manor  or  parish  of  Yate, 
to  be  put  up  for  sale  by  auction  on  the  7th  of  August, 
I860,  in  seventeen  lots,  subject  to  certain  conditions  of 
pale. 


Lot  1  consisted  of  the  close  of  pasture  land  called 
Normead,  containing  4a.  3r.  27p. 

One  of  the  conditions  of  sale  was  as  follows : — 

"  Each  lot  (except  lot  8)  will  be  sold  subject  to  an  ex- 
ception and  reservation  of  the  coal  mines  and  veins  of 
coal,  metals  and  minerals,  except  stone,  in,  upon  and 
under  the  same,  and  of  full  liberties  of  working  and 
mining  for  the  same,  according  to  a  form  of  exception 
and  reservation  following  these  conditions,  which  is  to  be 
inserted  in  the  conveyances  to  the  purchasers,  and 
which  will  be  read  at  the  sale  if  required." 


At  the  end  of  the  conditions  was  the  form  of  ex- 
ception and  reservation  referred  to  in  the  sixth  condition, 
and  which  was  as  follow : — 

"  Except  and  always  reserved  out  of  the  grant  and 
conveyance  herein  contained,  all  mines,  metals  and 
minerals,  except  stone,  of  what  quality  soever,  already 
or  that  may  be  hereafter  found  in,  upon  or  under  the 
said  hereditaments  hereby  assured,  with  full  liberty  of 
ingress,  egress  and  regress,  at  all  times,  for  the  person 
or  persons  for  the  time  being,  to  such  excepted  mines, 
metals  and  minerals,  and  his  and  their  agents,  servants 
%and  workmen,  to  mine  and  search  for,  land  and  carry 
away  the  same  with  or  without  wagons,  carts  and  other 
carriages,  horses  or  other  cattle,  and  with  the  liberty  of 
making  and  erecting  any  engines,  buildings,  roads  or 
works  in,  on  or  under  any  part  of  the  said  hereditaments 
hereby  assured,  in  order  to  search  for,  land,  take  and 

carry 
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carry  away  the  said  excepted  mines,  metals  and  minerals, 
and  afterwards  of  removing  any  such  engines,  buildings 
or  works,  or  any  part  or  parts  thereof,  rendering  unto 
the  purchaser,  his  heirs,  executors,  administrators  or 
assigns,  compensation  for  the  damage  (if  any)  that  may, 
under  this  exception  and  reservation,  from  time  to  time 
hereafter  be  done  to  the  surface  of  the  said  heredita- 
ments hereby  assured,  or  any  part  thereof." 

The  Defendant  became  the  purchaser  of  lot  1,  and 
signed  a  valid  contract  in  writing  annexed  to  the  par- 
ticulars and  conditions  of  sale,  agreeing  to  complete  his 
purchase  agreeably  to  the  conditions. 

The  Defendant,  however,  objected  to  complete  his 
purchase,  on  the  ground  that  the  Plaintiffs  were  not  au- 
thorized, under  the  powers  of  sale,  to  sell  any  of  the 
lands  and  hereditaments  with  an  exception  or  reserva- 
tion of  the  mines  and  minerals  in,  upon  or  under  the 
same,  and  that  the  sale  by  the  Plaintiffs,  with  such  ex- 
ception and  reservation  as  was  provided  by  the  con- 
ditions, was  not  a  valid  exercise  of  such  power.  And  the 
Defendant  insisted,  that  the  Plaintiffs  could  not,  in 
consequence,  make  a  good  title  to  the  lands  comprised 
in  lot  1. 

The  Plaintiffs  insisted  that  this  objection  was  un- 
founded. 


The  Defendant  was  satisfied  with  the  Plaintiffs'  title 
on  all  other  points  except  the  one  above  mentioned. 

The  special  case  contained  the  following  statements  :— 

"  Coal  mining  has  been,  for  many  years  past,  carried 
on  in  the  parish  of  Yate  and  in  the  adjoining  parishes  of 
WesterUigh  and    Pucklechurch,  and  the  Bristol  coal 
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field  is  contiguous  to  the  two  last-mentioned  parishes. 
The  testator,  and  the  previous  owners  of  the  manor  of 
Yale  and  other  estates  devised  and  appointed  by  the 
testator *s  will,  have,  at  different  times,  granted  various 
mining  leases  of  the  coal  and  other  mines  and  minerals, 
under  portions  of  the  estates  at  Yate  appointed  and 
devised  by  the  testator's  will." 


The  Plaintiffs  and  Defendant  prayed  the  opiniou  of 
the  Court  upon  the  following  questions,  viz. : — 

"  First.  Whether  the  Plaintiffs  are  authorized,  by  the 
power  of  sale  or  other  the  powers  contained  in  the  will 
of  the  testator,  to  sell  the  said  land  and  hereditaments 
called  '  Normead,'  comprised  in  lot  1,  with  such  excep- 
tion and  reservation  of  the  coal  mines  and  veins  of  coal, 
metals  and  minerals  and,  generally,  with  such  exception 
and  reservations  as  provided  by  the  above  conditions,  or 
with  any  other  and  what  exceptions  or  reservations. 

"  Second.  Whether  the  Plaintiffs  have  power,  under 
the  same  will,  to  sell  the  said  land  and  hereditaments, 
otherwise  than  together  with  the  mines  and  minerals 
thereunder." 


Mr.  R.  Palmer  and  Mr.  Everett  for  the  trustees. 
The  authorities  as  to  timber  have  no  application  to 
mines,  for  they  differ  in  many  respects  from  minerals. 
When  a  growing  tree  is  sold,  it  is  a  mere  chattel,  but 
mines  when  conveyed  confer  a  separate  estate  of  inherit- 
ance, distinct  from  that  in  the  surface.  But  there  are 
special  circumstances  in  this  case,  and  a  peculiarity  in 
the  terms  of  the  power ;  the  mines  have  always  been 
dealt  with  separately,  and  have  been  leased  by  the  tes- 
tator and  his  predecessors,  they  are  enumerated  in  the 
will  as  separate  constituents  of  the  testator's  property, 

and 
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and  an  express  power  is  given  to  devise  them.  The 
power  of  sale  is  to  sell "  all  or  any  part  or  parts  of  the 
manors,  lands,  tenements"  &c,  and  the  minerals  are 
part  of  them.  It  might  be  an  unreasonable  execution 
of  the  power  if  it  were  not  customary  to  deal  with  mines 
separately,  but  it  is  the  usual  custom,  in  this  and  other 
mineral  districts,  to  sever  the  mines  from  the  surface.  If 
the  mines  were  leased,  as  they  naturally  must  be,  sepa- 
rate from  the  surface,  it  might  create  great  inconvenience 
in  selling  part  of  the  estate  to  be  obliged  to  sell  with  it 
a  portion  of  the  demised  minerals,  which  would  destroy 
the  unity  of  possession. 


They  cited  Humphries  v.  Brogden  (a) ;  Rowbotham  v. 
Wilson  (b);    Cholmeley  v.  Paxton(c);    Wilkinson  v. 
Proud  (d);  Stukeley  v.  Bulter(e);  Davis  v.  Duke  cf 
Marlborouyh  (/) ;  Wolf  v.  Hill  (g). 

Mr.  Follett  and  Mr.  C.  Hall  for  the  purchaser.  The 
Bale  under  a  power  of  an  estate  apart  from  the  timber 
is  void  at  law,  and  the  principle  is  equally  applicable 
to  minerals.  The  land  should  be  sold  altogether,  as  it 
stands,  with  all  its  rights,  and  not  separately.  By  such 
a  proceeding,  the  tenant  for  life,  who  has  a  power  of 
controlling  the  sale,  might  obtain  an  undue  advantage 
over  those  in  remainder,  by  working  out  the  whole 
minerals  and  purchasing  others.  The  words  "all  or 
any  part"  were  used  in  Cocherell  v.  Cholmeley  (A). 


They  cited  Cocherell  v.  Cholmeley  (i) ;  Dart's  Vend. 

fr  Pur. 


(a)  12  Q.  B.  Rep.  743. 

(6)  30L.J.  (Q.B.)  49;  6  Jur. 
966* 

(c)  3  Bing.  (O.S.)  207;  10 
Barn,  if  Cr.  564 ;  3  Ruu.  565  ; 
1  CI.  if  Fin.  61 ;  1  Rust,  if  Jfy/. 
418. 


(d)  11  Mtt.i;  W.  33. 
{e)  Hobart,  173. 
(/)  2  Swan.  108. 
{g)  2  Swan.  149,  n. 
(h)  3  Run.  566. 
(i)  10  Bam.  if  Or.  564. 
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k  Pur.  (a) ;  The  Countess  of  Plymouth  v.  Lady  Ar- 
cher (b) ;  Burges  v.  Lamb  (a) ;  Shep.  Touch,  (d) ; 
Sanders  on  Uses  (e). 

Mr.  Everett  in  reply. 


The  Master  of  the  Rolls. 

Mar.  19.  In  this  case,  there  is  an  absolute  power  of  sale  or  ex- 

change of  any  part  of  the  property,  but  I  think  that 
the  land  cannot  be  sold,  under  this  power,  without 
including  the  minerals  as  part  of  the  property  sold.  I 
think,  upon  principle,  that  a  severance  cannot  be  made, 
and  that  the  question  is  settled  by  authority. 

The  principle  is  this: — The  power  must  be  so  ex- 
ercised, as  not  to  give  the  tenant  for  life  more  out 
of  the  property  subject  to  the  power  than  he  would 
have  had  if  the  power  had  not  been  exercised.  The 
mines  are  a  part  of  the  corpus,  which  the  tenant  for 
life,  being  unimpeachable  for  waste,  is  entitled  to  win 
and  sell,  and  thus  obtain  the  profits  of;  but  the  sur- 
face land  being  sold,  the  purchase-money  is  to  be  re- 
invested in  land,  and  if  an  estate  with  valuable  minerals 
under  it  were  found  to  be  the  most  eligible  mode  of  in- 
vestment, the  tenant  for  life  would  get  the  minerals 
from  under  the  two  estates.  It  is  clear  that  this  could 
not  be  prevented,  for  the  Court  could  not  refuse  to 
allow  the  purchase-money  to  be  invested  in  the  pur- 
chase of  an  estate  with  minerals  under  it,  if  such  a 
purchase  were  valuable  and  beneficial  for  the  persons 

entitled ; 


(«/)  Page  42. 

(6)  1  Sro.  C.  C.  159. 

(c)  16  Vet.  174. 


(d)  Paget  94,  95. 
{€)  Page  105. 
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entitled;  neither  could  it  restrict  the  purchase  to  lands        1861. 
of  which  the  mere  value  was  agricultural,  or  if  not  pre- 
vent the  tenant  for  life  from  working  the  mines. 

It  is  obvious  that  the  Court  could  not  exact  from  the 
tenant  for  life  any  promise  not  to  purchase  any  land  of 
that  description,  nor,  if  exacted,  enforce  it.  It  is  the 
same  in  this  case  as  in  that  of  timber;  no  promise  or 
undertaking  as  to  reinvestment  would  be  of  any  avail, 
nor  could  it  be  enforced  by  this  Court. 

I  think  the  principle  clear,  that  in  selling  a  piece  of 
this  land,  you  must  sell  the  whole  of  the  minerals  under 
it  as  well  as  the  surface  of  the  land  itself. 

The  decided  cases  illustrate  that  principle,  and  are 
clear  upon  the  subject.  The  principal  case  is  Chol- 
mondeley  v.  Paxton(a).  It  was  discussed  and  esta- 
blished both  at  law  and  in  equity,  and  it  was  affirmed  by 
the  Exchequer  Chamber  as  regards  the  legal  question, 
and  by  the  House  of  Lords  as  regards  the  equitable 
point. 

It  is  reported  in  several  books  on  various  points,  but 
on  those  which  are  the  most  important  at  law,  in 
3  Bing.  (a),  and  10  B.  fr  C.  (b) ;  it  is  reported  on  the 
equitable  questions  in  1  Russ.  fr  Myl.  (c),  and  in  1  Cl. 
$  F.  (d ),  before  the  House  of  Lords.  It  is  also  reported 
on  collateral  points  in  3  Russ.  (i),  when  an  application 
was  made  to  Lord  Eldon  for  an  injunction  to  restrain 
the  issue  of  execution  on  a  judgment  which  had  been 

obtained 


(a)  3  Bing.  207.  (d)  Page  61. 

(6)  Page  564.  (e)  Page  565. 

(c)  Page  418. 
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obtained  at  law,  and  there  the  several  instrument*  are  set 
forth.  From  these  it  appears,  as  well  as  from  the 
judgment  of  Beat,  C.  J.,  in  Cholmondeley  v.  Paxton, 
that  the  power  of  sale  was  an  ordinary  power  of  sale 
similar  to  that  in  the  present  case,  viz.,  a  power  to  sell 
the  whole  or  any  part,  in  the  discretion  of  the  trustees. 


The  way  in  which  Best,  C.  J.,  states  the  power  of 
sale  in  that  case  is  this  (a) : — "  The  power  of  sale  in  the 
will  is  in  these  words,— to  make  sale  and  dispose,  or  to 
convey  in  exchange  of  or  for  any  other  manors,  all  or 
any  part  or  parts  of  the  messuages  aforesaid,  with  the 
appurtenances,  either  together  or  in  parcels,  for  such 
price  or  prices  in  money,  or  any  other  equivalent,  as 
to  them  the  trustees  should  seem  reasonable."  The 
trustees  must  substantially  comply  with  the  authority 
given  to  them ;  if  they  do  not,  the  act  done  by  them  will 
not  be  a  good  execution  of  the  power,  and  the  convey- 
ance will  be  altogether  void.  They  might  sell  different 
parcels  of  the  estate  at  different  times,  and  make  sepa- 
rate conveyances  of  each  parcel  so  sold ;  that  is  the  ex- 
tent of  their  authority.  They  cannot  sell  part  of  a 
parcel.  They  must  not  sell  the  land  without  the  timber, 
or  the  timber  without  the  land  on  which  it  grows.  The 
sale  of  the  one  without  the  other  would  be  a  cause  of 
confusion  and  litigation,  which  could  not  fail  to  be  in- 
jurious to  both  the  vendor  and  vendee,  and  such  a  sale 
is  a  material  departure  from  the  power,  injurious  to  the 
reversioner,  and  therefore  altogether  void."  It  is  not 
necessary  to  refer  further  to  the  observations  of  the 
Chief  Justice.  When  the  case  came  before  the  Ex- 
chequer Chamber  all  the  four  Judges  who  expressed  any 
opinion  considered  it  right. 

Lord 

» 

(a)  3  Bing.  212. 
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Lord  Tenterden  said  (10  B.  fr  C.  (a)),  "  It  is  not  ma- 
terial for  us  to  consider  whether  he  could,  by  law,  have 
cut  down  trees  to  the  extent  of  those  which  he  has  sold, 
because  roy  opinion  is,  that  according  to  the  terms  of 
the  testator's  will,  if  the  tenant  for  life  thought  fit  to 
consent  that  the  estate  should  be  sold,  he  was  bound 
to  suffer  it  to  be  sold  in  the  state  in  which  it  was  at  that 
time,  and  not  to  sever  from  it  the  timber  or  other  trees, 
but  to  let  the  whole  go  together."  In  fact  to  sell  the  land 
in  the  present  case  without  the  minerals  would  be  very 
much  as  if  in  the  other  case  the  land  had  been  sold  re- 
serving to  the  tenant  for  life  the  timber,  with  power  to 
him  to  enter  and  cut  it  as  he  should  think  fit  from  time 
to  time. 


1861. 


Bayley,  J.,  said, "  I  have  no  doubt  the  deed  was  not  a 
good  execution  of  the  power.  The  power  is  to  sell  the 
estate.  The  estate  at  the  time  when  the  sale  took  place 
consisted  of  land,  timber,  trees,  fruit  and  other  trees 
and  wood  and  underwood  growing  upon  it.  The 
trustees  were  to  sell  it  in  the  condition  in  which  it  was 
at  that  time."  There  is  no  real  difference  between  the 
principle  of  the  two  cases.  If  instead  of  using  the  word 
"  timber,"  we  insert  and  read  "  minerals,"  we  shall  see 
that  the  whole  matter  will  become  as  plain  as  possible. 


The  report  goes  on  thns : — "  As  the  timber  trees  (that 
is  "  as  the  minerals")  were  part  and  parcel  of  the  estate 
at  that  period  of  time,  the  trustees  were  not  at  liberty 
to  divide  one  part  from  the  other.  It  is  said  that  the 
tenant  for  life  might,  if  he  had  thought  fit,  have  severed 
the  trees  and  the  underwood  from  the  land,  and  he 
would  thereby  have  acquired  a  distinct  interest  in  him- 
self.   As  to  that,  it  is  sufficient  to  say,  that  the  tenant 

for 

(a)  Page  670. 
VOL.  XXIX — IV.  O  O 


556 


1861. 


CASES  IN  CHANCERY. 

for  life  has  not  made  for  himself  such  a  distinct  interest, 
and  if  he  has  not  made  for  himself  a  distinct  interest, 
but  suffered  the  timber  trees  and  the  wood  to  continue 
parcel  of  the  estate  at  the  time  when  the  power  was  ex- 
ecuted, the  whole  of  the  purchase-money  of  that  estate, 
consisting  of  the  land,  trees  and  underwood,  must  go 
to  the  person  in  whom  the  estate  was  vested." 

Littledale,  J.,  said, "  The  power  is  given  to  the  trustees 
to  sell  and  dispose  of  the  estate  with  everything  on  it, 
as  it  stood  at  the  time.  They  had  no  power  to  make  a 
distinction  between  the  land  and  the  timber  growing 
upon  it,  it  was  not  a  good  execution  of  the  power,  there- 
fore, for  them  to  sell  the  land,  and  then  for  the  tenant 
for  life  to  sell  the  timber." 

Parke,  J.,  said,  "It  appears  to  me  to  be  clear,  looking 
at  the  terms  of  the  power,  that  the  trustees  were  not 
authorized  to  sell  the  estate  without  the  timber;  they 
must  sell  both  together.  In  this  case,  they  have  sold 
the  estate  without  the  timber;  that,  therefore,  is  not  a 
sale  as  is  authorized  by  the  power,  and  the  revocation 
having  been  executed  for  the  purpose  of  making  a  sale 
not  warranted  by  the  power  is  void."  They  all  concur 
in  that  view  of  the  case. 


It  is  clear  also  that  the  opinion  in  equity  was  the 
same,  for  Lord  Eldon  refused  to  restrain  the  persons 
who  had  obtained  judgment  at  law  from  recovering  the 
fruits  of  that  judgment  Sir  John  Leach  was  of  opinion 
that  it  was  not  such  a  defect  in  the  execution  of  a  power, 
though  for  valuable  consideration,  as  this  Court  would 
interfere  to  rectify ;  and  the  House  of  Lords  were  of  the 
same  opinion. 

It  is,  therefore,  clear,  that  in  the  most  solemn  manner, 

both 
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both  at  law  and  in  equity,  when  this  question  has 
come  to  be  decided,  it  has  been  held,  that  the  two 
subject  matters  in  dispute  cannot  be  sold  separately, 
and  that  it  is  a  bad  execution  of  the  power  to  sell 
the  land  and  not  to  sell  all  that  is  properly  and  neces- 
sarily connected  with  it,  in  the  ordinary  meaning  of 
the  term.  I  see  no  distinction  between  minerals  and 
timber,  in  principle  they  are  the  same.  I  must,  therefore, 
answer  this  case  by  saying,  that  the  vendors  cannot, 
within  the  terms  of  the  power,  sell  the  surface  of  the 
land  apart  from  the. minerals. 


1861. 


SAVILE  v.  BRUCE. 

rpHE  Plaintiff's  bill,  after  setting  out  the  will  of  the 
Earl  of  Scarborough,  devising  the  Savile  York 
Estates  in  strict  settlement,  with  power  to  grant  leases  for 
twenty-one  years  and  repairing  or  building  leases  not 
exceeding  ninety-nine  years,  stated,  that  the  estates 
were  in  the  neighbourhood  of  large  manufacturing  towns, 
as  Bradford,  Huddersfield,  &c,  and  were  surrounded 
by  a  dense  population. 


April  20. 

Declaratory 
decree  that  it 
it  fit  and  proper 
that  an  appli- 
cation should 
be  made  to 
parliament  to 
extend  the 
leasing  powers 
affecting  a 
settled  estate. 


The  said  estates  abounded  in  mines  and  seams  of 
coal  and  iron  and  other  mineral  products  and  quarries  of 
stone,  and  also  comprised  land  and  streams  of  water, 
well  calculated  for  the  sites  and  working  of  mills  and 
factories,  and  land  well  calculated  for  the  sites  of 
dwelling-houses  and  other  buildings,  very  considerable 
parts  of  which  lands  were  eligible  or  might  become 
eligible  to  be  built  upon,  by  reason  of  the  great  increase 
of  the  trade  and  manufacture  of  those  parts  of  the 
country  and  the  consequent  increase  of  the  population. 

o  o  2  That 
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1861.  That  the  estates  would  be  greatly  improved  in  value, 

if  suitable  parts  thereof  were  let  for  the  sites  of  buildings 
or  other  improvements.  That  portions  of  the  estates 
were  situate  in  that  part  of  the  said  county  of  York 
where  it  is  the  custom  to-  let  for  long  terms,  such  as  999 
years  and  upwards,  and  in  that  part  of  the  county 
tenants  could  not  be  found  who  would  take  land  for 
building  or  improving  purposes  for  so  short  a  term  as 
ninety-nine  years. 

The  estates  adjoined  either  small  freehold  estates,  the 
fee  of  which  was  procurable  (though  at  a  high  price), 
or  large  entailed  estates,  over  which  there  was  a  power 
of  leasing  for  999  years.  That  applications  had  been 
frequently  made  to  the  agent  of  the  estates  for  land  to 
build  on,  but  the  want  of  a  power  to  grant  a  lease  for 
999  years  had  been  an  insuperable  objection  to  the  same 
being  taken,  and  such  applicants  had  taken  land,  por- 
tion of  other  estates  where  they  could  procure  the  longer 
term,  at  the  same  time  stating,  that  they  would  have 
preferred  the  Savile  land  as  being  more  eligible  in  point 
of  situation.  That  the  power  of  granting  building 
leases  contained  in  the  testator's  said  will  being  limited 
to  the  term  of  ninety-nine  years,  such  power  could  not 
be  acted  on  with  respect  to  a  large  portion  of  the  said 
estates. 

That  it  would  be  greatly  advantageous  to  the  Plain- 
tiffs and  all  other  persons  who  might  hereafter  become 
interested  in  the  Savile  York  Estates,  under  or  by 
virtue  of  the  testator's  will,  if  effectual  powers  were  given 
to  lease  the  same  for  building  and  improving  purposes, 
or  for  the  sites  of  mills  or  factories,  and  for  longer  terms 
than  authorized  by  the  testator's  will,  but  that  the 
aforesaid  objects  could  not  be  effectually  accomplished 
without  the  authority  of  Parliament. 

The 


Decree. 

Declare,  that  it  will  be  fit  and  proper  and  for  the  benefit  of  the 
Plaintiffs  and  all  persons  interested  under  the-  will  of  the  Earl  of  Scar- 
borough, that  an  application  should  be  made  to  parliament  to  extend 
the  powers  of  leasing  contained  in  the  will  of  the  said  testator  as  to 
the  Savile  York  Estates  in  the  Plaintiff's  bill  mentioned,  so  as  to  autho- 
rize the  granting  of  leases  for  long  terms  of  years  of  such  parts  thereof 
as  may  be  eligible  for  the  purposes  of  building  on,  and  for  the  general 
improvement  of  the  said  estates,  and  for  such  other  powers  and  pro- 
visions incidental  thereto  as  parliament  may  think  proper. — Reg.  Lib* 
1861,  B9foL  694. 
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The  bill  prayed:  1.  That  it  may  be  declared  that  it  1861. 
will  be  fit  and  proper  and  for  the  benefit  of  the  Plain- 
tiffs and  all  persons  who  may  hereafter  become  interested 
in  the  said  Savile  York  Estates,  under  or  by  virtue  of 
the  said  will  and  codicils  of  the  said  John  Savile  Lumley 
Savile,  Earl  of  Scarborough  (the  testator),  that  an  ap- 
plication should  be  made  to  Parliament  to  extend  the 
powers  of  leasing  contained  in  the  said  will,  as  to  the 
said  Savile  York  Estates,  so  as  to  authorize  the  granting 
of  leases  for  long  terms  of  years  of  such  parts  thereof 
as  may  be  eligible  for  the  purpose  of  building  on  or  for 
the  general  improvement  of  the  estate. 

"  2.  That  the  Plaintiff  Henry  Savile  (the  tenant  for 
life  under  the  said  will  and  codicils)  and  the  Defendants 
Michael  Bruce  and  Arthur  Fitzgerald  Kinnaird  (the 
trustees  of  the  said  will  and  codicils)  may  be  respectively 
authorized,  at  the  expense  of  the  said  Savile  York 
Estates,  to  make  an  application  to  Parliament  for  an  Act 
for  the  purposes  aforesaid,  and  for  all  proper  powers  and 
provisions  incidental  thereto,  and  that  the  bill  for  effecting 
the  aforesaid  objects  may  be  settled  by  the  Judge/' 

Mr.  C.  C.  Barber  for  the  Plaintiff. 

Mr.  R.  Palmer,  for  the  Defendants,  referred  to  a  case 
of  Attorney-General  v.  Barham. 

.  The  Master  of  the  Rolls,  being  satisfied,  made  the 
declaration  asked. 
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RHODES  v.  THE  MTJSWELL  HILL  LAND 

COMPANY. 

Jan.  20. 

A  testator  de-  fT^HE  testator,  Thomas  Rhodes,  by  his  will,  dated  in 
any^pute^  1865>  d*vised  his  real  estate  in  fee  simple  in  pos- 

should  arise      session.    The  will  contained  the  following  clause  : — 

between  bis  de- 
visees or  lega-       «  ^n(j  j  further  declare,  that  in  case  any  dispute  or 
tees,  in  anywise  J  . 

relating  to  bis  controversy  shall  arise  between  the  devisees  and  legatees 
effecTs/'orany  unc*er  this  my  will,  or  between  any  of  them,  touching  or 
claim  therein  concerning  or  in  anywise  relating  to  the  estate  and  effects 
should  be 're-     of  or  to  which  I  shall  die  seised  or  entitled  in  this  my  will, 

ferred  to  arbi-   ^  ,«n  any  ciau8e  matter  or  thing  herein  contained  in  the 

tration.     And  *  *  * 

he  declared       construction  thereof,  then  and  in  such  case,  I  direct  that 

devtseeoHe-  every  sucn  dispute  or  controversy  shall  be  referred  to 
gatee  should  the  arbitrament  or  decision  of  my  trustees,  Harriet 
proceedings11"?  Rhodes,  James  Rhodes  and  Edwin  Ward  Scadding,  or 
law  orin  equity  the  majority  of  them,  or  of  the  trustees  of  this  my  will 
concerning  or    for  the  time  being,  whose  award  and  decision  shall  be 

relating  to  the   fina]    binding  and  conclusive  on  all  parties  interested 

matters  and  '  °  .r 

things  afore-      under  my  will.     And  I  declare  and  direct,  that  in  case 

vise'to^fm  *"  my  deyi8ees  or  legatees,  or  any  of  them,  shall  commence 
should  be  void,  or  institute  any  proceedings,  at  law  or  in  equity,  touching 
"matters  and  or  concerning  or  in  anywise  relating  to  the  matters  and 
things"  re-        things  aforesaid,  or  any  of  them,  then  and  in  such  case, 

ferred  to  were    ,    .     ,  '  ,  '        ,     . 

the "  estate  and  *  declare  and  direct  that  every  gut,  devise  or  bequest  in 

and^b'tth "      tn'S  m?  W'"  conta'ne(*»  to  or  *n  ^avor  °^f  or  'n  trust  ^0Tt 

condition  of      any  such  devisees  or  legatees,  devisee  or  legatee,  so 

forfeiture  was  .  ...    4.  «  i« 

void  as  it  would  commencing  or  instituting  any  such  proceedings  as 
prevent  the  de-  aforesaid,  shall  thereupon  become  absolutely  null  and 

visee  taking  .  ,  „  .  .  .  , 

any  legal  pro-  void,  to  all  intents  and  purposes  whatsoever,  as  to  such 
ceedingsneces-  lasUmentioned  devisees  or  legatees,  devisee  or  legatee, 

protection  of  and  the  estate  and  effects  given,  devised  or  bequeathed 
his  rights.  *A 


to 
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to  such  devisees  or  legatees,  devisee  or  legatee,  shall  sink 
into  and  become  part  of  my  residuary  estate  and  effects, 
as  if  such  devisees  or  legatees,  devisee  or  legatee,  had 
departed  this  life  in  my  lifetime  without  issue.  And 
I  give,  devise  and  bequeath  the  same  accordingly,  any- 
thing hereinbefore  contained  to  the  contrary  notwith- 
standing." 

The  testator  died  in  1856. 

The  question  in  this  suit,  which  was  one  for  specific 
performance,  was,  whether  this  clause  of  forfeiture  pre- 
vented the  devisee  making  a  good  title  to  a  purchaser 
of  one  of  his  real  estates,  called  the  Tottenham  Wood 
Estate. 

Mr.  R. Palmer  and  Mr.  W.  Q.  Williams  for  the  vendors. 
The  clause  in  question  has  no  effect  on  the  title.  First, 
it  is  void  for  uncertainty,  for  there  is  a  devise  in  fee 
simple,  followed  by  a  direction  that  disputes  are  to 
be  referred  to  arbitration,  with  a  clause  of  forfeiture  in 
case  of  any  actions  or  suits  being  instituted  "  relating  to 
the  matters  and  things  aforesaid."  It  is  perfectly  un- 
certain whether  this  means  relating  to  the  estate  or  to  the 
arbitration,  or  all  the  other  preceding  matters  in  the 
will.  In  Filling  ham  v.  Bromley  (a),  it  was  held,  that 
the  words  "  shall  live  and  reside"  were  too  uncertain  to 
form  the  foundation  of  a  forfeiture  of  the  estate  for  non- 
residence.  So  in  Clavering  v.  Ellison  (b)f  affirmed  in  the 
House  of  Lords  (c),  a  condition  that  children  should  be 
educated  in  England  was  held  too  uncertain. 

Secondly,  the  condition  is  repugnant  and  void.  You 
cannot  give  a  man  an  estate  and  prevent  his  asserting 
his  right  to  it,  it  is  a  contradiction.  In  Bradley  v. 
Peixoto  (d ),  there  was  a  gift  of  a  fund  to  one  for  life 

with 
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(a)  1  Turn,  if  R.  530. 
(6)  3  Drewry,  451. 


(c)  7  H.qf  L.  Ca$.  707. 

(d)  3  Vet.  323. 
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with  a  gift  over  if  he  attempted  to  dispose  of  it,  and  the 
Court  held  that  the  condition  was  inconsistent  and  void. 
So  in  Holmes  v.  Godson  (a),  a  gift  over  if  A.  B.  tbe  owner 
"  shall  not  have  made  a  will'9  was  held  repugnant  and 
void.  It  is  true  that  a  limited  condition  may  be  good, 
as  a  condition  not  to  dispute  tbe  validity  of  a  will  or  a 
gift  conditional  on  the  donee's  giving  a  release  to  the 
executor  for  a  debt,  as  in  Cleaver  v.  Spurting  (b),  but 
a  general  prohibition  against  the  owner's  availing  himself 
of  all  legal  and  equitable  remedies  to  preserve  or  recover 
his  estate  is  totally  void.  On  the  same  principle,  a 
general  condition  against  marriage  is  void,  but  a  con- 
dition against  marrying  a  particular  person  is  valid. 


They  also  cited  Powell  v.  Morgan  (c),  where  a  legacy 
was  given  to  the  heir  on  condition  that  he  should  "  not 
disturb  or  interrupt  her  will :"  it  was  held  that  there  was 
no  forfeiture,  there  being  probabilis  causa  litigandi. 


Thirdly,  there  is  no  gift  over,  and  the  clause  in  question 
is  a  mere  brutum  fulmen. 

Mr.  Selwyn  and  Mr.  Piggott  for  the  purchasers.  The 
title  is,  at  least,  open  to  so  much  doubt,  that  the  Court 
will  not  compel  an  unwilling  purchaser  to  take  it;  Pyrhe 
v.  Wadding  ham  (d ).  Any  litigation  as  to  other  property 
devised  would  create  a  forfeiture  of  this.  A  gift  over 
upon  a  fee  is  only  void  when  it  is  either  repugnant  or 
contrary  to  the  policy  of  the  law.  The  usual  instance  is, 
where  there  is  a  gift  over  on  alienation,  but  here  there 
is  nothing  repugnant  to  the  devise,  which  is  on  a  con- 
dition, and  the  object,  which  is  to  compel  the  parties 
to  settle  their  differences  by  arbitration,  is,  in  no  way, 
opposed  to  the  policy  of  the  law.     In  Cooke  v.  Turner  (e), 

it 


(«)  8  De  G.,  M.  Ss  G.  152. 
(b)  2  Peere  Wm$.  525. 
(f)  2  Vern.  90. 


(rf)  10  Hare,  1. 
(e)  14  Sim.  218, 493;  15  Alee. 
*  W.  727. 
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it  was  held,  that  a  condition,  that  if  the  devisee  should 
dispute  the  will,  or  the  testator's  competency  to  make  it, 
or  should  refuse,  when  required,  to  confirm  it,  the  dis- 
position in  favor  of  such  devisee  should  be  revoked,  was 
held  valid  in  law,  and  the  principles  stated  in  the  judg- 
ment shew  that  this  condition  is  equally  good.  The 
words  "matters  and  things  aforesaid'*  mean  the  previous 
devise,  and  not  "the  estates  or  effects,"  the  object 
being  to  prevent  litigation  in  respect  of  the  testamentary 
dispositions. 


1861. 

Rhodes 

v.      \ 
The 

MUSWBLL 

Hill  Land 
Company. 


w 
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The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  clause  of  forfeiture  has  no 
more  effect  than  if  it  had  been  altogether  omitted  from 
the  will.  The  testator  says,  "  And  I  further  declare,1 
&c.  [see  ante,  p.  560].  The  words  "  matters  or  things 
are  those  spoken  of  in  the  proviso,  i.  «., "  the  estate  and 
effects  of  or  to  which  he  died  seised  or  entitled,"  &c. 
The  effect  would  be,  that  if  the  devisees  commenced  or 
instituted  any  proceedings  at  law  or  in  equity  in  relation 
to  the  property  devised  to  them,  the  devise  to  them 
would  become  void,  and  the  estate  would  fall  into  the 
residues.  It  is  impossible  for  the  Court  to  make  any 
distinction  between  one  action  or  another,  so  that  no 
devisee  could  take  any  proceedings  to  compel  the  pay- 
ment to  him  of  the  rent,  or  bring  an  action  of  ejectment 
to  establish  his  right  to  the  property  as  against  a 
stranger,  nay,  more,  if  a  servant  was  to  embezzle  the 
effects  bequeathed,  he  could  not  indict  the  man  for 
the  offence,  or  take  proceedings  of  a  civil  character  for 
compensation  or  damages,  without  the  property  going 
over.  The  testator  says,  I  give  you  the  property,  but 
if  you  resort  to  any  proceedings  whatever  respecting 
it,  even  to  secure  its  enjoyment,  I  give  it  to  some  one 
else ;  the  thing  is  absurd.     If  a  stranger  got  possession 

of 
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of  the  estate,  he  would  have  this  advantage,  the  devisee 
could  not  take  proceedings  against  him  without  for- 
feiting the  estate,  and  the  residuary  devisee  could  not 
maintain  an  action  against  him  until  the  forfeiture  bad 
occurred,  so  that,  between  the  two,  the  wrongdoer,  by 
lapse  of  time  and  the  forbearance  of  the  devisee,  would 
acquire  a  good  title.  The  consequence  is,  that  this  pro- 
vision is  absurd,  inconsistent  and  repugnant,  and  I  have 
no  hesitation  in  saying,  that  it  constitutes  no  objection 
to  the  title. 


Note.— See  2  Jarman  on  Wills,  47  {2nd  edit.) 


Jan.  28. 

By  the  inter- 
rogatories of  a 
bill,  filed  by  a 
foreign  mer- 
chant against 
his  London 


INGLESSI  v.  SPARTALI. 

rpHE  bill  stated,   in   substance,   that  in  1865,  the 
Plaintiff  and  others,  who  resided  in  Greece,  en- 
tered into  a  partnership  adventure  with  the  Defendants, 
resident  in  London,  for  sending  to  the  Defendants  cur- 


agents,  the  De-  rants  "  to  be  sold  on  arrival,    and  the  Defendants  were 

fendants  were  .    ,  .  .  -   ,  ,  . 

asked  what       constituted  the  agents  and  consignees  of  the  partnership, 

were  the  upon  the  undertaking:  and  agreement  that  they  should 

powers  and  an-     r  .  _.     , 

thorities  given   sell  the  goods  immediately  on  arrival  in  England,  on 

bVwhat'do^u-   behalf  of  a11  the  partners,  pursuant  to  the  terms  of  the 

ments  they       said  agreement. 

made  out  the 

same.    The  . 

Defendants  The  bill  stated,  that  "  agreements  of  partnership  and 

TOwwaiTdau-  con8ignment  f°r  sa'e  on  arrival,  similar  to  that  so  en- 
thorities  ap-      tered  into  between  the  Plaintiff,  the  Defendants  and  the 

peared  from  ,,  r  .  «  j        1 1        j 

written  corres-  ot^er  persons  aforesaid,  were  common  and  well  under- 

pondence,  and  stood  in  the  currant  trade ;  and,  according  to  the  mean- 
that  various  .  ,     .  -    ,  , 
letters  had        mg  of  sucb  agreements  and  the  custom  of  the  trade, 

P^d  between  the  consignees,  in  such  cases,  are  bound  strictly  to  sell, 

which  they  re-  if 

ferred.     Held, 

that  the  answer  was  insufficient,  and  that  the  Defendants  were  bound  to  specify  the 
documents  containing  their  powers  and  authorities. 
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if  practicable,  immediately  on  the  arrival  of  the  goods, 
at  whatever  price  can  be  obtained,  and  have  no  discre- 
tion to  delay  a  sale  without  the  express  consent  of  all 
the  partners,  except  only  that  the  consignees,  or  any  of 
the  other  partners  who  may  desire  to  postpone  a  sale, 
are  respectively  at  liberty  to  sever  their  respective 
shares;  but  the  consignees  are  bound  to  sell  at  the 
earliest  practicable  opportunity  the  shares  of  all  those 
partners  who  shall  not  have  authorized  a  postponement. 


1861. 

iNGLEfSI 
V. 

Sfartali. 


The  bill  stated  that  four  cargoes  of  currants  were 
shipped  under  this  agreement  on  the  partnership  account, 
and  consigned  to  the  firm  of  Spartali  §f  Co.,  and  the 
Plaintiff  and  other  partners  expressly  informed  the 
Defendants  of  their  desire  that  the  terms  of  the  partner- 
ship agreement  should  be  strictly  adhered  to,  and 
that  their  shares,  at  any  rate,  should  be  sold  at  what- 
ever prices  could  be  obtained  for  them  immediately  or 
as  soon  as  practicable  after  their  arrival. 


That  the  cargoes  arrived  in  England,  and  might  all 
have  been  sold  immediately  after  their  arrival ;  but  the 
Defendants,  being  themselves  concerned  in  other  spe- 
culations in  currants,  and  desirous  of  sustaining  the 
market,  postponed  the  sale  of  the  cargoes  in  which  the 
Plaintiff  was  interested  for  various  periods,  extending 
over  the  years  1855,  1856,  1857  and  1858,  although,  in 
the  meantime,  they  had  effected  various  sales  of  other 
goods  of  a  like  description,  in  which  the  Plaintiff  was 
not  interested ;  and  that  this  would  appear  if  the  De- 
fendants would  set  forth  a  full  account  of  all  their 
dealings  in  currants  from  the  year  1855,  stating  the 
quantities  received  by  them  from  time  to  time,  with  the 
-dates  of  their  arrivals,  and  whether  on  account  of  the 
Defendants  themselves  or  of  any  other  persons,  and 
the  extent  of  the  Defendants'  interest  therein,  and  the 

dates, 
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1861.        dates,  prices  and  other  particulars  of  all  sales  thereof 

v^"v-^/      effected  by  the  Defendants  since  the  year  1855. 
Inglebsi 

V. 

Spartali.  That  by  reason  of  the  postponement  of  the  sale  of 
the  said  cargoes  in  which  the  Plaintiff  was  interested,  a 
very  great  loss  was  incurred,  partly  by  the  falling  off  of 
the  market  price  of  the  article,  and  also  by  the  dete- 
rioration. 

The  bill  prayed  that  the  partnership  speculation  might 
be  wound  up,  and  that  the  Defendants  might  answer  in 
damages  the  loss  sustained  by  the  delay  in  selling. 

The  Plaintiff  filed  .interrogatories,  one  of  which  asked 
as  follows : — "  What  were  the  duties  undertaken  by  the 
Defendants  in  relation  to  the  said  partnership  specula- 
tion, and  what  were  the  powers  and  authorities  given  to 
them  in  respect  thereof,  and  by  what  documents  or  how 
otherwise  do  they  make  out  that  they  were  invested 
with  the  powers  and  authorities  which  they  claim  to  have 
had  in  the  matter." 

The  Defendants  answered  that  they  had  full  discretion 
to  sell  the  currants  as  soon  as  they  might  consider  it 
expedient  so  to  do,  and  they  proceeded  thus: — "The 
duties  we  undertook  in  relation  to  the  said  partnership 
speculation  were  simply,  as  we  have  already  stated,  to 
sell  the  goods  consigned  to  us,  in  the  best  exercise  of 
our  discretion,  for  the  benefit  of  ourselves  and  our  said 
partners  therein,  and  the  powers  and  authorities  given  to 
us  in  respect  thereof  appear  from  the  written  communica- 
tions from  time  to  time  made  to  us  by  the  parties 
interested  in  the  said  venture  or  some  of  them,  and  to 
which  we  crave  leave  to  refer  when  the  same  shall  be 
produced  to  this  Honorable  Court. 

"  Numerous 
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"  Numerous  letters  passed  between  us  and  the  other 
parties  interested  in  the  said  venture,  the  originals  of 
which  are  in  the  Greek  or  Romaine  language,  and  to 
which,  and  translations  of  which,  we  refer ;  but  we  can- 
not conveniently  set  forth  the  same  in  this  our  answer." 
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1861. 

Inglesbi 
Spartali. 


The  Plaintiff  excepted  to  this  answer  for  insufficiency. 
Mr.  Selwyn  and  Mr.  Hemming  for  the  Plaintiff. 


Mr.  R.  Palmer  and  Mr.  Druce  for  the  Defendants. 


The  Master  of  the  Rolls. 

I  think  the  exception  must  be  allowed. 

1  assume  that  there  is  a  large  amount  of  correspond- 
ence, and  at  the  hearing  the  Defendants  must  necessarily 
state  on  what  they  rely.  It  is  not  sufficient  to  say,  that 
the  authority  will  be  found  in  a  mass  of  correspondence. 
The  cases  shew  that  they  ought  to  specify  the  letters ; 
they  must  have  acted  on  written  communications,  and 
they  must  state  them. 


I  am  of  opinion  that  the  Defendants  have  not  given 
the  Plaintiff  the  best  information  they  can,  and  that 
tbey  must  specify  the  letters  on  which  they  rely  for 
their  authority. 
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FIELD  v.  PECKETT.    (No.  1.) 

Mar.  8,  9. 

A  testator  de-    ri^HE  testator,  Robert  Field,  of  Pergo  Parky  in  the 

2il  taTh?1        county of  Es8ex>  by his  wil1' dated  the  4th  of 

executors  in  November,  1836,  after  directing  the  payment  of  bis  debts, 
and  he  declared  funeral  and  testamentary  expenses,   gave  to  trustees, 

that,  until  the    whom  he  appointed  his  executors,  three  several  sums  of 

■ale,  it  should 

"  be  considered  20,000/.,  upon  trust  as  to  one  of  such  sums  for  the 

as  converted  benefit  of  Jabez  Fidd  and  Ann  h5g  wif  and  their 
into  personalty 

from  the  time  children,  and  as  to  another  of  such  sums  for  the  benefit 
and'th^ne8'  °^  ^ames  Hall  and  Sarah  his  wife,  and  their  children, 
produce  should  and  as  to  the  third  of  such  sums,  for  the  benefit  of  John 
part  of  his  re-  Hall  and  Mary  his  wife,  and  their  children.  He  also 
riduary  per-      gave  a  Bum  0f  15  000/.  to  his  trustees  for  the  benefit  of 

sonal  estate."     \  ' 

Hebequeathed  Maria  Nelson,  widow,  and  her  children.     He  also  gave 

his  ^onal°f  to  his  tru8tees  a  sura  of  10,000/.  for  the  benefit  of  Lydia 
estate  to  several  Field  and  her  children.  To  each  of  these  legacies  he 
personal  estate  added  a  direction,  that  in  case  there  should  be  no  child 

proving insuffi-  0f   the  several  legatees,  who  being  a  daughter  should 

cient  to  pay  .  . 

the  pecuniary    attain  twenty-one,  or  be  married,  or  being  a  son  should 

th*tCth*!  BMf  atta'n  twenty-one,  the  several  legacies  should  fall  into 
a  charge  on  the  and  form  part  of  his  "  personal  residuary  estate/' and  in 
real  estate.  *  *  addition  to  the  same  direction  he  added,  as  to  Miss  L. 

Field's  legacy,  that  it  should  "  sink  into  and  form  part 
of  the  residue  of  my  estate  and  effects  for  the  benefit  of 
the  said  legatees  entitled  thereto"  as  thereinafter  men* 
tioned,  exclusive  of  said  Lydia  Field.  The  testator 
then  gave  several  pecuniary  and  charitable  legacies, 
and  directed  that  the  last-mentioned  legacies  should  be 
paid  free  of  legacy  duty. 

He  also  devised  the  freehold  part  of  his  estate  called 
Pergo  Parh,  and  all  other  his  freehold  estate  and  here- 
ditaments 
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ditaments  in  tbe  county  of  Essex ;  unto  and  to  the  use  of  1861. 
his  trustees,  their  heirs  and  assigns,  upon  trust  to  sell 
the  same,  and  he  declared,  that  until  the  sale  thereof, 
the  same  "  sJwuld  be  considered  as  converted  in  equity 
from  the  time  of  his  decease"  And  he  directed  that  the 
copyhold  parts  of  Pergo  Park  and  all  other  his-  copy- 
hold hereditaments  in  the  county  of  Essex  should  be  sold 
and  disposed  of,  according  to  the  trusts  declared 
respecting  his  freehold  estates,  and  he  devised  them  to 
such  uses  as  the  trustees  should  appoint,  and  declared, 
that  the  money  to  arise  by  such  estate  should  be  added  to, 
and,  in  all  respects,  be  deemed  part  of  his  residuary  per- 
sonal  estate  thereinafter  bequeathed,  and  should  be  sub- 
ject to  the  trusts  and  dispositions  thereof  thereinafter 
contained,  and  that  the  rents  and  profits  of  his  estates, 
thereinbefore  directed  and  authorized  to  be  sold,  should 
in  the  meantime,  until  such  sale  thereof,  be  deemed 
part  of  the  income  of  my  residuary  estate,  and  should  be 
applied  and  disposed  of  accordingly." 

The  testator  then  gave  the  residue  of  his  personal 
estate  and  effects  to  his  trustees  upon  trust  to  convert 
and  get  in  the  same,  and  he  directed  that  his  trustees 
should  stand  possessed  of,  as  well  the  money  to  arise 
from  his  residuary  personal  estate  as  the  money  to 
arise  from  the  sale  of  his  freehold  and  copyhold  estates, 
upon  trust  to  invest,  and  hold  one-fifth  of  his  residuary 
personal  estate,  and  the  stocks  and  funds  upon  which 
the  same  should  be  invested,  in  trust  for  Jabez  Field,  his 
wife  and  children ;  one-fifth  in  trust  for  Sarah  Hall,  her 
husband  and  children ;  one-fifth  in  trust  for  Mary  Hall, 
her  husband  and  children  ;  one-fifth  in  trust  for  Maria 
Nelson  and  her  children,  and  the  remaining  one-fifth  in 
trust  for  Lydia  Field  and  her  children  (if  any).  The 
said  several  fifths  to  be  held  upon  the  same  or  the  like 
trusts,  &c.  &c,  as  were  thereinbefore  declared  concerning 

the 
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1861.       the  several  legacies  of  20,000/.,    20,000/.,    20,000/., 

Wv-%"       15,000/.  and   10,000/.  respectively  bequeathed  to  the 

v,  five  legatees,  their  husbands,  wives  and  children. 

Peckett. 
(No.  l.)  The  testator  died  OQ  the  25th  of  July,  1855,  seised 

of  tha  real  estates  mentioned  in  his  will. 

There  was  a  considerable  deficiency  in  the  personal 
estate  to  pay  the  legacies  and  annuities,  the  sum  re- 
quired to  satisfy  them  being  about  108,000/.,  while  the 
personal  estate  amounted  to  about  68,000/.  only.  The 
legatees  therefore  insisted  that,  under  the  terms  of  the 
will,  their  legacies  were  charged  on  the  real  estate. 

Mr.  R.  Palmer  and  Mr.  Shebbeare  for  the  Plaintiffs. 

Mr.  Lloyd  and  Mr.  Hobhouse  for  legatees. 

Mr.  Selwyn  and  Mr.  Cole  for  residuary  legatees. 

Mr.  C.  Hall  for  James  and  Sarah  Hall. 

Mr.  Swanston,  jun.,  for  an  annuitant. 

Mr.  Jessel  for  Miss  Ker. 

Mr.  Southgate  for  a  purchaser. 

Kidney  v.  Coussmaker  (a);  Bright  v.  Larcher 
(No.  2)  (b);  Oreville  v.  Brown  (c);  Mirehouse  v. 
Scaife  (d),  were  cited. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  in  this  case,  that  the  legacies  are 
payable  out  of  the  proceeds  of  the  real  estate.    If  I 

were 

(a)  l    Vet.  jun.  436 ;  2   Vet.     Jo  net,  148 ;  4  De  G.  *  J.  60S. 
jun.  267.  (c)  7  H.qfL.  Cat.  689. 

(b)  27  Beav.  130 ;  ZDtG.if        id)  2  Myl.  £  Cr.  695. 
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were  to  hold  otherwise,  I  should  in  fact  be  deciding  1861. 
this:— that  a  fund  directed  by  a  testator  to  fall  into 
and  form  part  of  his  residuary  personal  estate  was  not 
liable  to  the  trusts  which  attached  to  such  residuary 
personal  estate,  or  to  the  legal  incidents  which  affected 
it.  Now,  as  the  Lord  Justice  Turner  mentioned  in  the 
case  of  Bright  v.  Lurcher  (a),  "Kidney  v.  Coussmaker  (b) 
is  a  case  of  great  importance  and  authority  upon  thi* 
point,  it  having  not  only  been  decided  by  Lord  Thurlowp 
but  affirmed  on  a  rehearing  before  Lord  Loughborough" 
and  afterwards  affirmed  by  the  House  of  Lords.  In 
that  case  there  is  the  passage  which  Lord  Justice 
Turner  cited  in  Bright  v.  Larcker,  and  which  is  con- 
clusive on  this  point.  Lord  Loughborough  said,  "  It  is 
not  going  a  great  way  too  far  to  say,  that  where  real 
estate  is  devised  to  executors,  and  there  is  a  declaration 
that  they  shall  sell,  and  the  produce  shall  go  as  the 
residue  of  the  personal -estate,  that  it  shall  go  subject 
to  all  that  will  affect  the  residue  of  the  personal  estate, 
t.  e.  the  debts." 

That  is  precisely  this  case.  Here  is  a  devise  to  ex- 
ecutors with  a  direction  to  sell,  and  that  the  proceeds 
shall  form  a  part  of  the  residuary  personal  estate.  Now 
how  do  you  define  the  residue  of  the  personal  estate? 
It  is  that  which  remains  after  payment  of  all  that 
is  properly  a  charge  upon  it,  that  is  to  say,  the  debts, 
the  funeral  and  testamentary  expenses,  and  the  legacies; 
and  it  would  be  just  as  competent  to  argue,  in  the 
present  case,  that  the  debts  were  not  payable  out  of 
the  proceeds  of  the  real  estate,  in  case  the  real  estate 
had  not,  by  statute,  been  made  assets  for  the  payment  of 

simple 

(a)  3  De  6.  4r  Jones,  156.  (6)  1    Vet.  jun.  436;  2  Fe#. 

jim.  267. 
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1861.       simple  contract  debts,  as  it  would  be  to  say,  that  the 
v-p*v^fc/       legacies  were  not  payable  out  of  it 

Field 
v. 

^*C1B"-  It  appears  to  me,  that  the  testator  here  has  distinctly 

expressed  his  meaning,  if  it  were  otherwise  doubtful, 
by  directing  that  from  his  death  his  real  estate  shall 
be  treated  as  converted  in  equity.  He  has  made 
use  of  this  technical  expression,  "  but  I  declare,  that 
until  the  sale  of  my  said  estates  and  hereditaments,  the 
same  shall  be  considered  as  converted  in  equity  from 
the  time  of  my  decease."  Now  that,  in  plain  un- 
technical  language,  is  this : — "  it  shall  be  considered  as 
personal  estate  from  the  time  of  my  decease/9  Then 
why  should  not  the  executors  pay  the  legacies  out  of 
it?  What  ground  can  there  be,  because  the  testator  has 
mistaken  the  amount  of  his  property  and  desired  that 
his  residuary  personal  estate  shall  be  divided  amongst 
five  sets  of  persons  in  a  certain  manner,  to  say  that 
that  residuary  personal  estate  is  not  to  bear  the  ordinary 
charges  which  are  attached  on  it  by  law,  one  of  which 
is,  the  payment  of  all  the  legacies  in  full  ? 

I  entertain  no  doubt,  on  this  will,  that  it  was  the  in- 
tention of  the  testator  that  the  legacies  should  be  paid  in 
full,  and  that  only  what  remained  after  payment  of  the 
legacies  should  be  paid  to  the  five  sets  of  persons  to 
whom  he  gives  his  residuary  personal  estate,  and  1  will 
make  a  declaration  accordingly. 
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FIELD  0.  PECKETT.  (No.  2.)  „    L  n 

March  9. 

rpHE  testator,  Robert  Field,  bequeathed  as  follows:—  Under  a  be- 
■*"      "I  give  and  bequeath  to  Eleanor  Charlotte  Kerr  3  household 
all  the  carriages,  carriage  and  saddle  horses,  with  the  ["""tu^," 
harness  and  accoutrements  belonging  thereto,  house-  "china"  and 
keeping   6tores    and    provisions,   wines,   liquors,   fuel,  ^J^BertJ!^ 
household  furniture,  plate,  books,  prints,  pictures,  linen,  Hetf,  that  gold, 
china,  brewing  utensils  and  other  household  effects  of  gnuff-boxes 
which  I  shall  die  possessed,  to  and  for  her  own  absolute  used  for  tho 

„  purposes  of 

use  and  benefit.  ornament 

about  the  man- 
sion, passed  to 

The  testator,  at  his  death,  was  possessed  of  forty-two  the  legatee, 
snuff-boxes  made  of  gold,  silver,  china,  tortoiseshell  and  caDinet88for 
agate.     According  to  the  evidence,  these  snuff-boxes  china,  which 
"  were  used  by  the  testator  for  purposes  of  ornament  in  dered  by  the 
and  about  his  mansion  at  Pergo;  all  such  snuff-boxes  testator,  but 

had  not  been 

as  were  of  china  or  porcelain  were  distributed  in  various  delivered  at 
glass  cabinets  containing  rare  and  costly  specimens  of  p^^^mder0 
foreign  and  English  china,  and  were  exposed  to  view  in  these  words, 
the  cabinets. 

All  the  others,  including  the  gold  and  silver  snuff- 
boxes, were  displayed  on  two  tables  with  glass  covers, 
which  were  made  expressly  for  that  purpose,  where  they 
always  remained  under  lock  and  key,  and  were  never 
put  out  of  view,  except  for  safe  custody  as  after  men- 
tioned. The  snuff-boxes,  or  the  major  part  of  them, 
were  of  exquisite  workmanship,  were  highly  orna- 
mented and  of  considerable  value,  and  at  periods  when 
the  testator  left  town  for  some  time,  or  at  that  season  of 
the  year  when  no  company  was  expected,  or  when  the 

p  p  2  large 
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1861.        large  drawing-room,  in  which  they  were  displayed,  was 
not  used,  the  same  were  put  in  the  strong  room  for  safe 
custody  until  the  testator's  return,  or  until  the  large 
***?""•     drawing-room  was  again  to  be  used. 

The  testator  was  also  possessed  of  four  jewel  caskets 
of  agate,  ebony  and  red  lac,  carved  and  ornamented. 

It  was  objected  that  the  bequest  to  E.  C.  Kerr  could 
not  include  the  snuff-boxes  and  caskets. 

Mr.  It.  Palmer  and  Mr.  Shebbeare,  for  the  Plaintiffs, 
insisted  that  none  of  the  words  of  the  bequest  could 
comprise  the  snuff-boxes  or  caskets,  they  were  neither 
furniture,  plate  or  china,  and  quite  distinct  from  house- 
hold effects.  Willis  \.  Cur tois (a);  Slanningv.  Style  (6), 
were  cited. 

Mr.  Selwyn,  Mr.  Cole  and  Mr.  C.  Hall  for  other 
parties  in  the  same  interest 

Mr.  Jeesel  for  Miss  Kerr  was  not  called  on. 


The  Master  of  the  Rolls. 

I  think  they  all  pass.  In  the  first  place,  "  household 
furniture"  and  "household  effects"  will  ordinarily  pass 
plate  and  household  ornaments,  and  these  were  really 
used  for  ornament,  just  as  much  so  as  any  of  the  other 
things  about  the  room.  But  in  addition  to  that,  the 
testator  uses  the  words  "  plate"  and  "  china,"  which  I 
think  would  by  themselves  carry  ail  the  snuff-boxes 
made  of  gold,  silver  or  china,  so  that  in  both  ways 
they  would  pass,  but  I  have  no  doubt  that  the  expres- 
sions 

(«)  1  JBmv.  189.  (*;  8  P.  Wm$.  834. 
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sions  "household  furniture"  and  "household  effects"        1861. 
cover  the  whole  of  these  articles,  and  on  the  evidence 
that  has  been  given  that  the  legatee  is  entitled  to  them. 


Another  question  arose  as  to  two  handsome  Walnut- 
tree  cabinets  for  china,  which  the  testator  had  ordered 
before  his  death,  but  which  had  not  been  completed  and 
sent  home.  They  were  delivered  after  his  death,  and 
the  tradesman's  bill  for  them,  amounting  to  156/.,  had 
been  paid  by  his  executors.  These  were  claimed  by 
Miss  Kerr  as  part  of  her  specific  bequest. 

The  Master  of  the  Rolls. 

With  respect  to  the  cabinets,  I  entertain  no  doubt 
that  they  were  the  property  of  the  testator  from  the  bill 
handed  up  to  me,  though  made  out  after  his  death.  It 
contains  a  charge  for  the  two  cabinets  which  were 
ordered  and  made  in  the  month  of  July,  and  the  testator 
died  on  the  25th  of  that  month.  I  shall  assume  that 
these  cabinets  were  made  prior  to  that  time,  and  that 
they  were  the  testator's  property,  that  his  estate  was 
liable  to  pay  for  thero,  and  that  he  might  have  dealt 
with  them  as  he  pleased. 

Being  his  property  tbey  passed  to  Miss  Kerr  under 
the  express  words  of  the  will,  which  gave  her  his 
household  furniture  and  effects. 


FlRLD 
V. 

Peckett. 
(No.  2.) 
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March  9,  19. 


FIELD  v.  PECKETT.    (No.  3.) 


circumstances. 


Executors        rpHE  testator,  Mr.  Field,  died  in  1855,  possessed  of 

must  be  al-  ■  . ,       ,  .  .  . 

lowed  a  reason-  considerable  real  and  personal  estate,  amounting 

able  time  for     to  aDOUt  150,000/.     He  resided  on  his  estate  at  Pergo 

breaking  up  * 

a  testator's  Park,  where  he  kept  up  a  large  establishment  and  had 
lish^nt  and  twenty-°ne  indoor  and  outdoor  servants.  By  his  will, 
discharging  his  he  bequeathed  his  household  furniture,  plate,  books, 
months  held  household  effects,  &c>  &c.  (a),  to  Miss  Kerr,  who  resided 
not  to  be  an      wjth  him,  and  which  were  of  the  value  of  20,000/.,  and 

unreasonable 

delay,  having  he  directed  his  real  estate  to  be  sold.  After  the  tes- 
regard  to  the    tator»8  death,  his  executor  Mr.  Pechett  kept  up  the 

establishment  at  Pergo  Park  for  two  months  and  lie 
principally  resided  there;  Miss  Kerr  was  also  compelled 
by  illness  to  continue  to  reside  there.  An  expense  was 
thereby  incurred  for  servants'  wages  and  housekeeping 
expenses,  amounting  to  402/.,  and  the  question  was 
whether  the  executor  was  entitled  to  be  allowed  that 
sum  in  passing  his  accounts. 


Mr.  R.  Palmer  and  Mr.  Shebbeare,  for  the  Plaintiffs, 
argued,  that  it  was  the  duty  of  the  executor,  on  the 
death  of  the  testator,  to  discharge  all  the  servants 
with  a  month's  wages  except  those  necessary  to  keep 
up  the  mansion  and  grounds. 

Mr.  Selwyn,  Mr.  Cole  and  Mr.  C.  Hall  in  the  same 
interest. 

The 

(a)  See  ante,  p.  573. 
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The  M  a  stub  of  the  Rolls.  * 86 ' # 

With  reference  to  the  housekeeping  it  is  a  very 
trifling  matter,  and  f  will  mention  to  what  extent  I 
think  it  is  to  be  allowed.  There  can  be  no  question 
that  some  little  time  must  be  allowed  to  executors  to 
look  about  them  and  to  consider  what  is  to  be  done.  An 
executor  is  not,  the  moment  he  hears  that  his  testator  is 
dead,  to  discharge  all  the  servants,  by  giving  them  a 
month's  wages,  but  he  must  be  allowed  some  reasonable 
time  for  that  purpose,  and  the  only  question  really  is, 
whether  it  was  necessary  to  keep  them  there  for  two 
months,  because,  before  that  time,  and  probably  in  the  - 
course  of  a  fortnight  or  three  weeks,  he  would  have 
known  how  many  servants  were  required,  and  their 
board  would  not  have  been  the  same,  though  the  wages 
might  have  been.  The  expense  of  housekeeping  for  the 
two  months  was  a  considerable  amount,  and  if  all  the 
servants  were  not  really  required,  he  might  have  dis- 
charged those  who  were  not  required,  upon  giving  them 
a  month's  wages,  and  have  thus  saved  the  expense  of 
their  board.  But  that  is  a  very  trifling  matter,  and  the 
only  thing  I  want  to  hear  from  Mr.  Lloyd  is,  whether 
there  are  any  further  circumstances  to  be  stated  with 
respect  to  that  matter,  not  meaning  however  to  say, 
that  in  the  discretion  which  is  allowed  to  executors,  two 
months  is  not  to  be  allowed. 


Mr.  Lloyd  and  Mr.  Hobhouse,  for  the  executor,  then 
argued,  that  it  was  necessary  to  keep  up  the  establish- 
ment for  a  reasonable  time  after  the  testator's  death,  and 
that  the  executor  had  not  exceeded  that  limit 

Mr.  Jessel,  for  Miss  Kerr,  argued  that  the  executor 
was  bound  to  preserve  and  protect  the  furniture,  &c. 

specifically 
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March  19. 


CASES  IN  CHANCERY. 


specifically  bequeathed  to  her  until  he  could  reasonably 
assent  to  her  specific  legacy. 


The  Master  of  the  Rolls. 

I  think  it  is  proper  that  the  whole  4022.  should  be 
allowed.  It  was  not  unreasonable,  having  regard  to 
the  circumstances  of  the  family,  and  the  mode  in  which 
they  were  managing  the  property,  for  the  executors  to 
act  as  they  have  done. 


March  15. 

A  turn  of 
1,000/., 

charged  exclu- 
sively on  real 
estate  with 
powers  of 
entry,  sale  and 
mortgage  to 
secure  it,  was 
bequeathed  to 
a  married 
woman.    The 
whole  was  or- 
dered to  be 
settled  on  her 
and  her  chit 
dren  to  the 
exclusion  of 
the  mortgagees 
of  her  hus- 
band, who  had 
taken  *the 
benefit  of  the 
Insolvent  Act. 


DUNCOMBE  v.  GREENACRE.  (No.  2.) 

rpHE  Plaintiff  Anna  Elizabeth  Duncombe,  a  daughter 
A  of  the  testator  John  Amies,  married  the  De- 
fendant Mr.  Duncombe  in  January,  1828. 

In  June,  1828,  the  testator  made  his  will,  whereby  he 
devised  his  real  estate  to  his  son  John  Amies  in  fee,  sub* 
ject  nevertheless,  as  to  his  real  estate,  with  the  payment 
of  the  sum  of  1 ,000/.  unto  his  daughter  Anna  Elizabeth 
(the  wife  of  James  Duncombe),  at  the  end  of  six  calendar 
months  next  after  the  decease  of  the  testator's  wife,  Mary 
Amies,  if  his  daughter  should  be  living  at  the  decease 
of  Mary  Amies.  And  the  testator  declared,  "  that  if 
default  should  be  made  in  payment  of  the  sum  of  1,000/. 
it  should  be  lawful  for  his  daughter  to  enter  into  and 
upon  his"  real  estate  and  "  by  receipt  of  the  rents  and 
profits  thereof,  or  by  demise,  sale  or  mortgage  of  the 
same  or  any  part  thereof,  or  by  any  other  ways  and 
means,  to  raise,  recover  and  make  up  the  sum  of 
1,000/."  And  he  gave  the  residue  of  his  personal 
estate  to  his  son. 

The 
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The  testator  died  in  1837,  and  Mr.  Duncombe  had 
since  taken  the  benefit  of  the  Insolvent  Act. 

In  January,  1839,  James  Duncombe  assigned  the 
1,000/.  charge  to  the  Family  Endowment  Society  by 
way  of  mortgage  for  securing  450/.,  and  in  February, 
1848,  Mr,  and  Mrs.  Duncombe  further  charged  it  with 
100/.  by  a  deed  of  assignment  not  acknowledged  (a)  by 
Mrs.  Duncombe.  The  society  had  subsequently  ob- 
tained a  decree  for  forclosure  against  Mr.  Duncombe* $ 
assignees. 

The  testator's  widow  died  in  1853,  and  the  charge  of 
lf000/.  thereupon  became  payable.  It  was  claimed  by 
the  society  on  the  one  hand,  and,  on  the  other  hand,  by 
Mrs.  Duncombe,  who  instituted  the  present  suit  against 
Greenacre  (the  purchaser  of  the  estate)  and  against  her 
husband  and  the  trustees  for  the  society,  seeking,  in 
substance,  to  have  the  fund  settled  on  her  and  her 
children. 

On  a  former  occasion,  a  demurrer  to  the  bill  had  been 
overruled,  and  the  fund  ordered  into  Court  (S).  The 
cause  now  came  on  for  hearing,  when  it  was  asked 
that  the  whole  fund  might  be  settled  on  Mrs.  Duncombe 
and  her  children,  to  the  exclusion  of  the  mortgagees. 

The  grounds  on  which  it  was  asked  were  stated  in 
the  Plaintiff's  affidavit,  which  was  the  only  evidence  of 
the  facts  relied  on.  Her  affidavit  filed  on  the  former 
occasion  stated,  that  some  time  prior  to  the  mortgages, 
her  husband  James  Duncombe  had  taken  the  benefit  of 
the  Insolvent  Act,  and  it  proceeded  as  follows  :— 

"  I  was  married  to  James  Duncombe  on  the  15th  of 
January,  1828,  and  I  have  had  three  children  by  him, 

one 


1861. 

DOMCOMBB 

A 
GftBBWACftB. 

(No.  2.) 


(•)  8    *    4   Will  4,  e.   74; 
mud  $et  20  *  21  Viet.  c.  57. 


(6)  28  Beat*.  472. 
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1861.  one  °f  w^ora  died  young  in  the  year  1840,  the  other  two 
v>^»v^'  children  are  both  now  living.  One  of  them  a  daughter, 
Dumcombk  ur9mig^  wag  born  in  the  year  1828,  and  is  now  the  wife 
Geeenacee.  of  John  Vanderbergh,  clerk  to  a  firm  of  manufacturers 
*  °*  "'  of  coach  varnish,  they  have  several  children,  and  the 
salary  of  the  husband  is  only  sufficient  to  support  his 
wife  and  children  respectably.  The  other  of  such 
children  is  a  son,  Arnold  James,  who  was  born  in  the 
year  1831,  and  some  time  since  emigrated  to  Australia, 
where  he  is  now  residing.  He  is  married  and  has 
several  children,  his  circumstances  are  not  prosperous, 
he  having  lately  lost  a  considerable  sum  in  speculation. 
I  was  educated  and  brought  up  as  the  daughter  of  a 
gentleman,  and  maintained  in  that  position  until  the 
time  of  my  marriage,  and  my  husband  then  and  for  some 
years  afterwards  followed  the  profession  of  an  attorney 
and  solicitor,  and  was  in  easy  circumstances,  maintaining 
himself,  myself  and  my  children  in  comfort  and  re- 
spectability ;  but  since  his  insolvency  he  has  been,  and 
is  now,  in  straitened  circumstances,  depending  upon 
members  of  his  family  for  his  daily  support  and  mainte- 
nance, and  wholly  unable  to  maintain  me.  No  settle- 
ment was  made  on  me  at  the  time  of  my  marriage,  and 
I  am  now  and  for  a  long  time  past  have  been  de- 
pendent upon  my  brother  John  Amies  for  my  mainte- 
nance and  support,  and  have  been  for  some  time  past 
and  am  now  supported  and  maintained  by  him  at  his 
sole  charge." 

In  a  subsequent  affidavit  filed  by  the  Plaintiff  in  Feb- 
ruary, 1861,  she  stated  as  follows: — "  I  am  still  residing 
with,  and  dependent  upon,  my  brother  John  Amies,  as 
mentioned  in  '  my  former  affidavit/  and  am  maintained 
by  him  at  his  sole  charge.  John  Amies  has  been  confined 
to  his  house  by  severe  illness  for  many  weeks  past ;  the 
state  of  his  health  is  a  matter  of  painful  anxiety  to  me, 

as 
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as  in  case  of  his  death,  I  should  be  wholly  destitute  of 
means  and  without  any  home.  I  have  no  expectation 
of  becoming  possessed  of  property  from  any  source  what- 
ever. From  letters  received  from  my  son  Arnold  James, 
who  is  still  in  Australia,  I  find  that  since  the  filing 
of  my  affidavits,  his  circumstances  have  become  very 
straitened,  he  having  been  obliged  to  abandon  his  previous 
occupation,  and  being,  at  the  time  of  writing  the  last 
letter  received  from  him,  without  employment.  The 
position  in  life  of  ray  daughter  Ursula  and  her  husband 
John  Vanderbergh  remains  the  same  as  at  the  time  of 
filing  my  affidavit." 
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The  cause  now  came  on  for  hearing,  when  it  was 
asked  that  the  whole  fund  might  be  settled. 

Mr.  R.  Palmer  and  Mr.  Fooks  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Rodwell  for  the  society. 

Mr.  E.  F.  Turner  for  Oreenacre. 

The  Master  of  the  Rolls  held  that  the  whole  fund 
ought  to  be  settled. 


Abstract  op  Decrbb. 

Declare  the  devised  estate  is  discharged  of  the  1,000/. 

Tax  and  pay  the  Plaintiff's  costs  out  of  the  fund  in  Court. 

Pay  the  arrears  of  interest  (250/.)  to  Mrs.  Duncombe,  on  her  sepa- 
rate receipt. 

And  it  is  ordered,  that  the  residue  of  the  said  Bank  £3  per  Cent. 
Annuities  be  carried  over  in  trust  in  this  cause  to  an  account  to  be 
entitled  "The  Settlement  Account  of  the  Plaintiff  Anna  Elisabeth  Dun- 
combe"  the  wife  of  the  Defendant  Jama  Duncombe,  And  his  Honor 
doth  declare,  that  the  said  Bank  Annuities,  when  so  carried  over,  are 
to  be  held  in  trust  for  the  said  Anna  Elizabtlh  Duncombe  during  her 
life  aud  during  the  present  coverture  for  her  separate  use,  without 
power  of  anticipation,  and,  after  her  decease,  in  trust  for  all  the  chil- 
dren of  her  present  marriage  who  shall  attain  the  age  of  twenty-one 
years,  or  being  daughters,  shall  marry  under  that  age,  equally,  and  if 
there  shall  be  no  such  child,  and  the  said  Anna  Elizabeth  Duncombe 
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DUNCOMBI 
V. 

Orebnacee. 
(No.  2.) 


shall  survive  her  present  husband,  in  trust  for  her,  her  executors, 
administrators  and  assigns;  and  ordered  payment  of  the  interest  to 
Mrs.  Duncombe  for  life  on  her  separate  receipts. 

Liberty  to  apply  on  her  death. 


Note.— The  following  more  recent  cases  maybe  referred  to  on  the 
subject  of  a  wife's  equity  to  a  settlement : — Bagshaw  v.  Winter,  5  De 
Gex  It  Sm.  466;  Bailey  v.  Dennett,  3  Y.  6;  CoU.  {Exch.)  459; 
Baker  v.  Bayldon,  8  Bare,  210 ;  Baldwin  v.  Baldwin,  5  UeG  4r  Sm. 
319 ;  Barrow  v.  Barrow,  18  Beav.  529 ;  Beret  ford  v.  Hobson,  1  Madd. 
362 ;  Brett  v.  Greenwell,  3  Y.  a;  Coll  {Exch.)  230 ;  Carter  ▼.  Tag- 
ger*, 5  De  Gex  Sf  Sm.  49 ;  1  De  Gex,  Af.  4"  G.  286 ;  Coster  ▼. 
Coster,  9  Sim.  597;  Cutler,  In  re,  14  Boio.  220;  De  la  Garde  v. 
Lempriere,  0  Beav.  344 ;  Dvjfr 's  Trust,  Re,  28  Beav.  386 ;  Dankky 
v.  DunkLey,  2  De  Gut,  M.  4  G.  390;  Elliott  v.  CWe//,  5  Madd.  149; 
Elworthy  v.  Wicfotead,  1  Jac.  o/  JP.  69 ;  Erskines  Trutt,  In  re, 
1  Xay  £  J-  302 ;  FoaVfi  v.  Finney,  4  Ru**.  428 ;  Francis  v.  Brooking, 
19  Beav.  347 ;  Gardner  v.  Marshall,  14  Sim.  575 ;  Gent  v.  Harris, 
10  Hare,  383;  Gilchrist  v.  t'ator,  1  De  Gex  &  Sm.  183;  Greedy  v. 
Lavender,  13  Beav.  62;  Grren  v.  Otfe,  1  Sim.  4*  St.  250;  Grots  v. 
TErrington,  3  IF.  R.  382 ;  Groves  v.  C/ar&e,  1  Hfeeit,  132 ;  Hooson  v. 
Ferrahy,  2  Co//.  412 ;  Kincaird,  Re,  1  Drete.  326 ;  Kaber  ▼.  S/iirgtf, 
22  Beav.  590 ;  X>a  v.  Church,  3  W.  R.  603 ;  Lloyd  v.  Mason,  5  Hare, 
149;  Lloyd  v.  Williams,  1  Ma^.  455;  Marshall  v.  Foto/er,  16  Bfac. 
249;  Afarra.tf  v.  Lord  Eli  bank,  10  Fes.  84,  13  Ve$.  1,  0110*  14  Fes. 
496;  JVa/>ier  v.  Napier,  1  Dru.  4  War.  407;  Pugh,  Ex  parte,  1 
Drew.  202,  327 ;  Scoff  v.  Spathett,  3  Jlf ac.  Sf  Gar.  599 ;  Smi/A  ▼. 
Smith,  7  Jur.  (N.  S.)  529 ;  Squires  v.  Ashford,  23  Beav.  132;  Stanfon 
▼.  Hall,  2  Rtiss.  4  Af.  175;  Steinmetz  v.  Halthen,  1  GlynSfJ.  64; 
&urgw  v.  Champneys,  5  3#y/.  4  Cr.  97,  3  Dretv.  67*9;  TVaVJ  ▼• 
Xis/er,  10  Hare,  140;  3  De  Gex,  Af.  4*  <?•  857 ;  Vaughan  ▼.  £«c*, 
1  Sim.  (N.  S.)  284;  Vaughan  v.  Bur/r,  13  Sim.  404;  TFo/A«r  r. 
Drury,  17  Brae.  482;  WW  v.  Fates,  1  Drew,  ic  Sm.  80;  Wafron 
v.  Marshall,  17  Beav.  363 ;  Welchman,  In  re,  1  GiTf!  31 ;  Whiittm 
v.  Sawyer,  1  Beav.  593 ;  Wilkinson  v.  Charksworth,  10  Beav.  324, 
ana*  see  Roper's  Husband  and  Wife,  chap.  vii. 
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Re  CARTLEDGE. 

March  23. 

npHE  testator,  Joseph  Cartledge,  by  his  will,  dated  in  A  testator  gave 
1809,  bequeathed   unto  his  daughter  Charlotte  a  ijf/annuity 

Thomson  au  annuity  of  80/.  for  her  life,  and  he  charged  ?f  6(W-»  "J* 

. .  #«•..«»».         .11  i-i    'rom  aD<* lm" 

his  estate  at  Thornhul  Brxggs  with  the  payment  of  such  mediately  after 

annuity.     "  And  from  and  immediately  after  the  death  ^rudeeaat^e 
of  Charlotte  Thomson,  he  bequeathed  1.000/.  unto  her  1,000/.  unto 
child  and  children,  if  more  than  one,  equally  to  be  thareand7hare 
divided  between  or  amongst  them,  share  and  share  alike,  alike*  payable 
and  if  but  one  child,' then  the  whole  to  such  only  child,  after  the 
for  their,  his  or  her  own  use,  to  be  paid  at  the  end  of  ^au*hte|,,!i . 

.  death.    Thia 

twelve  months  from  the  time  of  the  death  of  his  said  was  payable 

daughter,  in  case  the  said  legatee  or  legatees  should  then  5JiJt2S«o?s 
have  attained  his  her  or  their  respective  ages  of  twenty-  real  estate. 
one  years,  if  not  on  their  severally  attaining  that  age,  thoM  children 
with  interest  for  the  same  from  the  time  of  the  death  of  alone  of  th* 
his  said  daughter,  to  be  applied  by  his  executors  in  or  mrvived  her 
towards  the  maintenance  and  education  of  such  child  *f^P?iT* in 

the  1,000/. 

or  children,  or  otherwise  for  his  or  their  benefit." 

"  But  in  caBe  bis  daughter  Charlotte  should  depart 
tbiB  life  without  leaving  lawful  issue,  then  he  gave  and 
bequeathed  the  legacy  of  1,000/.  unto  his  sons  James 
Cartledge  and  Charles  Cart  ledge,  share  and  share  alike, 
to  be  paid  to  them  severally  at  the  end  of  twelve  months 
next  after  the  decease  of  his  daughter  without  issue,  for 
their  respective  own  use,  without  any  interest  in  tht 
meantime.  And  the  testator  subjected  add  charged  his 
estate  at  Thornhill  Brxggs  with  the  payment  of  the 
legacy  of  1,000/.  And  he  devised  unto  his  eldest  son 
James  Cartledge  all  his  real  estate  at  and  called  Thorn- 

hill 
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WALROND  t;.  WALROND. 

April  17,  18. 

An  adminis-  HHHE  testatrix,  by  her  will  dated  the  9th  of  November, 
withoutreaaon'  1832,  after  certain  specific  and  pecuniary  legacies, 

sold  out  stock    gave  and  bequeathed  to  Miss    Catherine  Lyons  500L 

specifically  be-  . 

queathed  to  an  of  her  money  in  the  New  £3  :  10s.  per  Cent  funds, 

infant  and  re-   ffee  0f  any  tax  or  dut«      ^n(j  sjje  bequeathed  to  her 

tained  the  pro-  j  j  i 

duce  after  an*  granddaughter,  the  Plaintiff  Harriet  Walrond,  her 
ment,  charoed  6reen  enamelled  watch  and  all  the  money  which  might 
with  compound  be  remaining  in  the  funds.    The  testatrix  did  not  ap* 

interest.  ,      ,  .„ 

The  usual     point  any  executor  by  her  will. 

accounts  of 
personal  estate 

not  specifically      The  testatrix  died  very  shortly  after  the  date  of  her 

oequeathed 

had  been  di-     will,  possessed  of  a  sum  of  New  £3 :  10*.  per  Cents. 

rected  in  an 
administration 

maul  Uthe  In  Ju^9  1836'  the  Defendant  BetheU   Walrond  on- 

costs of  all  par-  tained  a  grant  of  administration  with  the  will  annexed, 

so^chor^nd*11  and  in  August,  1837>  he  80,d  out  the  8tock  and  received 
client,  were       1,450/.  11*.  10<£,  together  with  204Z.  10s.  8rf.  for  arrears 

paid  out  of  a        r    ,.  .,       , 
specific  legacy    ot  dividends, 
in  the  absence 
of  the  specific 

legatee.    In  a       in   December,  1836,  a  bill  was   filed   against   Mr. 

subsequent 

suit,  instituted  Walrond  (Thellusson  v.  Walrond),  for  the  administra- 
by  the  specific  tion  of  tbe  egtate  of  the  testatrix,  to  which  the  present 

legatee  for  her  ...  . 

legacy,  liberty   Plaintiff  Miss  Harriet  Walrond,  who  was  then  an  in- 

h"tosur-t0     fant,  was  not  made  a  party. 

charge  and 
falsify  the  ac- 
counts, and  The  usual  decree  was  made  for  taking  the  accounts 

costs  were  di-  °^  ^e  personal  estate  not  specifically  bequeathed,  and  the 
rected  to  be      Master,  by  including  the  stock,  had  found  a  balance  of 

allowed  as  be*  . 

tween  party      1,628/.  due  from  the  administrator. 

and  party.  On 
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On  further  directions,  in  April,  1841,  it  was,  by 
arrangement,  ordered  that  the  costs  of  all  parties  should 
be  taxed  as  between  solicitor  and  client,  and  the  Court 
declared  that  such  costs  were  to  be  borne  rateably  by  the 
specific  legatees.  These  costs  were  ordered  to  be  paid 
out  of  the  balance,  and  the  administrator  was  ordered 
to  divide  the  residue  of  the  1,628/.  between  Catherine 
Lyons  and  the  Plaintiff  Miss  Harriet  Walrond,  ac- 
cording to  their  interests. 

The  Master  made  his  report  on  the  5th  of  June,  1841, 
certifying  that  the  costs  had  been  taxed  at  1,025/.,  and 
be  apportioned  the  proportion  of  the  costs  to  be  borne 
by  Catherine  Lyons  at  131/.,  and  those  of  the  Plaintiff 
at  300/. 

The  Plaintiff  attained  twenty-one  in  1853,  and  she 
instituted  this  suit  in  1860  against  Mr.  Walrond  to 
recover  her  specific  legacy  and  the  dividends,  and  to 
charge  the  Defendant  with  interest,  and  with  annual 
rests.  She  submitted,  that  being  no  party  to  the  suit  of 
Thellusson  v.  Walrond,  she  ought  not  to  be  bound 
thereby,  and  she  charged  that  the  order  as  to  costs  had 
been  made  by  consent,  on  an  arrangement  between  the 
Plaintiff  and  Defendant  in  that  suit,  and  ought  not  to 
bind  her  rights  to  her  specific  legacy. 

She  also  insisted,  that  it  was  the  duty  of  the  De- 
fendant, as  her  father  and  natural  guardian,  to  have 
set  apart  and  invested  for  her  benefit  whatever  was 
really  due  to  her  in  respect  of  such  specific  legacy,  and 
to  accumulate  the  interest  of  such  investment  for  her 
benefit. 

Mr.  Teed  and  Mr.  Bristowe,  for  the  Plaintiff,  cited 
Raphael  v.  Boehm  (a) ;  Lewin  on  Trusts  (6). 

(a)  11  Vet.  92;  13  Vet.  407,  590.  (6)  Page  256  (Ath  edit.) 

VOL.  XXIX — IV.  Q  Q 
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1861.  Mr.  R.  Palmer,  Mr.  Dauney  and  Mr.  W.  D.  Bruce 

N-**v*,*->       for  the  Defendant. 

Walrord 

v. 
Walrond.         Mr.  Teed  in  reply. 

The  Master  of  the  Rolls  charged  the  Defendant  with 
interest  at  41.  per  cent,  on  1,450/.  lis.  lOd.  (the  pro- 
ceeds of  the  sales  of  the  stock),  from  the  date  of  the 
sale  to  the  5th  of  June,  1841  (the  date  of  the  report  as 
to  costs)  and  interest  at  the  same  rate  and  for  the  same 
period  on  the  204Z.  10s.  8d.  (the  dividends  received). 

And  he  directed  the  costs  of  the  Plaintiff  fas  between 
party  and  party)  to  be  ascertained,  with  liberty  to  the 
Plaintiff  to  adopt,  or  surcharge  and  falsify  the  accounts 
taken  in  Tliellusson  v.  Walrond. 

He  charged  the  Defendant  with  "  compound  interest 
at  the  rate  of  41.  per  cent,  per  annum,  with  annual  rests, 
from  the  5th  of  June,  1841,  to  the  date  of  this  decree" 
on  the  balance  when  ascertained,  and  ordered  payment. 
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PARE  0.  CLEGG.  April  so. 

May  1,  23. 

TN  May,  1835,  a  society  was  Founded  under  the  name  Moneys  were 

of  "  The  National  Community  Friendly  Society"  friendly  society 
the  rules  of  which  were  certified  by  John  Tidd  Pratt.  ?"^  applied  for 

J  #  its  benefit: 

esq.  (the  barrister-at-law  appointed  to  certify  the  rules  He&/,  thata 
of  savings'  banks)  to  be  in  conformity  to  law  and  with  TOiistiiutedM* 
the  provisions  of  the  Act  10  Geo.  4,  c.  56,  as  amended  against  the 
by  the  4  &  5  Wilt.  4,  c.  40.  jfig*  £ 

formalities  re- 
quired by  its 

The  preamble  of  the  rules  so  certified  was  in  the  rules  had  not 
words  following  :— "The  object  of  this  society  shall  be  bee"  f?llo"ed' 

.  .  .  ^  simple 

to  raise,  from  time  to  time,  by  subscriptions  among  the  contract  debt 
members    thereof,    or   by   voluntary   contributions  or  g0Cfet" e^onH 
donations   or   loans,  various  stocks  or  funds,   for  the  tracted  in 
mutual  assistance,  maintenance  and  education  of  their  not  barred  by 
wives  and  husbands,  children  or  nominees,  in  sickness,  *n.e  Statute  of 

'  Limitations  in 

infancy,  advanced  age,  or  other  natural  state,  or  con-  i860,  a  trust  of 
tingency,  which  stocks  or  funds  shall   be  applied  as  navinTOPonh* 
follows :— First,    for  the  purchase   or   rental   of  land  dissolution, 

■  been  declared 

whereon  to  erect  suitable  dwellings  and  other  buildings,  for  tne  benefit 
or  for  the  purchase  or  rental   of  dwellings   or  other  of  iu  creditors. 

A  society 

buildings  wherein  the  members  shall,  by  united  labour,  based  upon 

support  each  other,  under  every  vicissitude,  including  i!7^lion    Pnu" 

the  establishment  of  schools  for  children,  or  any  other  seeking  to  rea- 

purpose  not  unlawful,  by  these  and  every  other  means  J*J  unlttain^ 

consistent  with  honesty  and  impartial  justice,  to  arrange  able  object 

,      under  Mr. 
the  Owen'ssystetu: 
Held,  not 
founded  for  the  propagation  of  irreligious  and  immoral  doctrines,  so  as  to  prevent 
a  creditor  recovering  his  debt :  Held,  also,  that  the  rules,  as  certified  by  the  barrister, 
must  be  treated  as  conclusive  as  to  the  character  of  the  society. 

In  consequence  of  the  failure  and  insolvency  of  a  benefit  society,  there  was  no  officer 
or  board  in  existence  who  could  be  made  parties  to  a  suit  by  a  creditor  to  obtain  pay- 
ment out  of  the  company's  property.  The  Plaintiff  having  made  the  trustees  and  one 
of  each  class  of  members  parties :  Held,  that  the  suit  was  properly  constituted. 

Q  Q  2 
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1861.  the  powers  of  production,  distribution,  consumption  and 
education,  in  order  to  produce  among  the  members 
feelings  of  pure  charity  and  social  affection  for  each 
other,  and  practically  plant  the  standard  of  peace  and 
good  will  on  earth  towards  all  men.  Second,  an 
auxiliary  fund  for  the  payment  of  the  current  expenses 
of  the  society,  and  such  other  incidental  charges  as  may 
be  necessary  to  carry  out  its  objects ;  and  for  these  pur- 
poses we  agree  to  be  governed  by  the  following  rules 
and  regulations : — 

"  These  objects  are  to  be  attained  by  the  following 
means : — 

"  Funds. — By  raising,  from  time  to  time,  by  subscrip- 
tions among  the  members,  or  by  voluntary  contributions, 
or  donations,  or  bequests,  or  loans,  from  members  or 
others,  various  stocks  or  funds  for  the  mutual  assistance, 
maintenance,  and  education  of  the  members,  their  wives 
and  children  or  nominees,  in  infancy,  advanced  age, 
sickness,  or  other  natural  state  or  contingency;  also 
funds  for  defraying  the  incidental  expenses  of  the 
society." 

"  Communities. — By  applying  such  stocks  or  funds 
for  the  purchase  or  rental  of  land,  whereon  to  establish 
communities  of  united  interests,  or  for  the  purchase  or 
rental  of  dwellings,  or  other  buildings,  wherein  the 
members  shall,  by  united  labour,  support  each  other 
under  every  vicissitude." 

By  the  rules  of  the  society  "  the  central  board  were 
empowered  to  borrow,"  by  way  of  mortgage  or  other- 
wise," any  sum  of  money  required  for  the  purposes  of 
the  society."  And  by  the  139th  rule  it  was  provided  as 
follows : — 


For  every  sum  of  money  borrowed  by  this  society, 

on 
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on  the  security  of  the  community  fund,  a  certificate        1861. 
shall  be  granted  to  the  lender,  conformable  to  schedule 
(N.),  and  which  shall  pledge  the  community  property  of  «. 

the  society  for  repayment  of  the  sum  borrowed." 

In  1839,  this  society  was  amalgamated  with  another 
under  a  name  which  was  afterwards  changed  into  The 
Rational  Society. 

On  the  27th  of  May,  1842,  the  Plaintiff,  Mr.  Pare, 
lent  600/.  to  the  society,  which  he  raised  by  a  sale  of  his 
railway  shares.  The  amount  was  paid  to  Mr.  Galpin, 
the  secretary,  on  behalf  of  the  society,  and  was  applied 
to  the  purposes  of  the  society ;  but  no  certificate  was 
given  to  the  Plaintiff  as  required  by  the  rules. 

The  following  facts,  in  reference  to  this  loan,  appeared 
however,  to  the  Court  to  be  proved.  "  First,  that  the 
Plaintiff,  in  Mat/,  1842,  advanced  500/.  to  the  three 
persons  who  constituted  the  members  of  the  Borne 
Colonization  Society  for  the  purpose  of  this  money 
being  applied  for  the  benefit  of  the  Rational  Society, 
and  that  it  was,  together  with  other  sums  of  money  con- 
tributed by  members  of  the  Home  Colonization  Society, 
applied  for  the  benefit  of  the  Rational  Society." 

"  Secondly,  that  at  the  meeting  of  the  directors  of  the 
Rational  Society,  which  took  place  on  the  3rd  of  June, 
1843,  the  following  resolution  was  come  to: — '  A  sum 
of  600/.  having  been  raised  by  Mr.  Pare  in  June,  1*842, 
as  a  loan  to  the  society  for  one  month,  which  loan  is  not 
yet  repaid,  and  an  expense  of  10/.  or  thereabouts  having 
been  incurred  in  raising  the  same  :  Resolved,  that  the 
said  expenses  be  paid  by  the  society,  and  that  interest 
at  the  rate  of  6/.  per  cent,  per  annum  be  allowed  for  the 
principal  sum  until  the  same  be  paid.'" 

"Thirdly, 
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1861.  "Thirdly,  that  on  the  8th  of  February,  1846,  the 

Plaintiff  wrote  to  the  central  board  of  the  society  re- 
quiring payment.  In  answer  to  which  application,  Mr. 
Buxton,  the  chairman,  disputed  the  claim,  but  the 
annual  congress  of  the  society,  held  on  the  23rd  of 
May,  1845,  duly  confirmed  the  entry  already  stated 
relative  to  Mr.  Pare's  debt." 

That  afterwards  the  Plaintiff  seemed  to  have  been 
treated  as  a  creditor  by  all  parties  concerned. 

At  the  annual  congress  of  the  Rational  Society,  held 
in  May,  1845,  it  appeared  that  the  said  society  could 
not  go  on  for  want  of  funds,  and  a  committee  was  ap- 
pointed to  report  to  a  special  congress  on  the  steps  best 
to  be  taken  to  satisfy  the  claimants  of  all  classes  on  the 
funds  and  property  of  the  society. 

Such  special  congress  was  held  on  July  the  16th, 
1 845,  and  passed  a  resolution,  that  all  the  property  of  the 
Mational  Society  be,  and  is  hereby,  assigned  to  Buxton, 
Bate  and  Bracher  in  trust  for  the  benefit  of  the  cre- 
ditors. 

Messrs.  Buxton,  Bate  and  Bracher  (who  were  in  the 
subsequent  proceedings  called  "  the  assignees"),  shortly 
after  the  date  of  the  last-mentioned  resolution,  possessed 
themselves  of  the  farm  stock,  printing  presses,  types, 
and  other  movable  property  of  the  society,  at  its  es- 
tablishment called  Harmony,  and  sold  the  same,  by 
which  means  the  establishment  was  broken  up. 

Part  of  the  property  of  the  society  consisted  of 
"Harmony"  or  "  Harmony  Hall,"  on  which  their  esta- 
blishment was  situate.  This  had  been  demised  by  a 
lease  dated  the  19th  of  September,  1839,  to  Finch, 
Clegg  and  Green  as  trustees  of  the  society,  at  a  yearly 

rent  - 
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rent  of  376/.     A  considerable  outlay  had  been  made        1861. 
on  this  estate,  and  in  consequence  it  had  become  very 
valuable. 

In  June,  1846,  Mr.  Buxton  summoned  a  meeting  of 
all  persons  interested  in  the  society  for  the  29th  of  June, 
and  also  by  the  same  advertisement,  under  the  rules  of 
the  society,  he  summoned  a  special  congress  of  the  dele- 
gates of  the  society  for  the  following  day,  namely,  the 
30th  of  June,  to  take  into  consideration  the  affairs  of  the 
society.  The  meeting  of  the  29th  of  June,  took  place 
accordingly,  at  which  the  following  resolutions  were 
come  to : — 

"  1st.  That,  in  the  opinion  of  this  meeting,  the  appoint- 
ment of  Messrs.  Buxton,  Hate  and  Bracher,  or  other 
person  or  persons,  by  the  Rational  Society,  as  assignees, 
was  not  legally  carried  out,  and  was,  and  is,  therefore 
of  no  avail,  and  this  meeting  is  further  of  opinion,  that 
the  lessees  of  the  farms  have  alone  legal  possession  of 
the  property  of  the  society,  and  they  having  stated 
that  their  object  is  to  see  justice  done  to  all  parties,  and 
that  as  speedily  as  possible,  this  meeting  has  full  re- 
liance on  the  honor  and  honesty  of  the  said  lessees, 
and  hereby  request  that  they  will  proceed  to  dispose  of 
the  property  and  make  such  distribution  of  the  proceeds 
as  to  them  shall  appear,  "under  all  the  circumstances, 
just  and  equitable.  2nd.  That  this  meeting  is  of  opi- 
nion that  Mr.  Buxton  should  immediately  place  in  the 
hands  of  the  lessees  any  or  all  documents,  papers,  &c, 
which  he  may  hold,  and  which  are  connected  with  the 
society's  affairs  and  necessary  to  the  proper  winding-up 
of  the  same,  together  with  any  information  which  may 
tend  to  the  same  object,  and  further,  that  having  done 
so,  he  should  forthwith  withdraw  from  the  estates,  that 
the  lessees,  having  entire  and  undisputed  possession, 
may  be  enabled  to  make  the  most  of  the  property  for 

the 
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1861.  the  benefit  of  the  creditors.  3rd.  That  the  resolutions 
of  the  meeting  be  signed  by  ihe  chairman  on  its  behalf, 
and  that  Messrs.  John  Ardill,  John  Jackson  and  Wil- 

CtEOG,  nam  pare  be,  and  are  hereby,  appointed  to  lay  the  same 
before  Mr.  Finch,  the  acting  lessee,  and  request  his  ac- 
quiescence, at  the  same  time  assuring  him,  that  this 
meeting  is  prepared  to  give  him  any  aid  which  in  them 
lies  in  carrying  the  said  resolutions  into  effect." 

And  at  the  special  congress  which  was  held  the  fol- 
lowing day,  the  30th  of  June,  1846,  these  resolutions 
were  adopted  and  confirmed. 

The  trustees  having  resisted  the  sale  of  the  leasehold 
property,  this  bill  was  filed  in  November,  1860,  by.  Pare 
"  on  behalf  of  himself  and  all  others  (except  any  of  the 
Defendants)  who  may  have  lent  or  contributed  moneys 
under  the  sections  relating  to  loans  in  the  rules  of  the 
societies  in  that  behalf  hereinafter  mentioned,  and  who 
have  not  received  certificates  for  the  same  under  the 
provisions  of  the  said  rules,"  against  Clegg,  Oreen  and 
Finch  (the  trustees),  and  Barton  and  wife,  who  claimed 
repayment  in  respect  of  a  sum  of  200/.,  alleged  to  have 
been  lent  by  Mrs.  Barton  in  the  year  1842,  for  the 
purposes  of  the  establishment,  and  on  the  security  of 
the  community  fund,  for  which  they  held  a  certificate 
of  loan  under  the  rules  of  the  society ;  and  against 
Holyoahe,  who  claimed  to  be  a  member  of  the  society 
and  had  contributed  to  the  community  fund  thereof 
various  sums  of  money  by  way  of  subscription,  which 
sums  he  alleged  were  still  due  to  him. 

The  bill  prayed  that  Clegg,  Green  and  Finch  might 
be   declared   trustees  for  the   Plaintiff  and  all  other 
persons  who  had  made  loans;  that  the  rights  of  all 
parties  might  be  declared ;  that  the  trustees  might  ac- 
count 


"  The  17th  of  such  rules  is  as  follows : — 

*  Non-responsibility.'] — It  is  therefore  evident,  that 
man  has  not  been  created  to  be  a  responsible  being,  in 
the  ordinary  acceptation  of  the  term ;  but  that  he  is  left 
to  experience  the  necessary  effects  of  his  conduct,  which 
teach  all  in  the  best  possible  manner,  through  the  sen- 
sations of  pain  and  pleasure,  the  means  of  increasing 
happiness,  and  through  this  knowledge,  a  dull  man  in 
society  may  effect  the  greatest  improvement  in  the  cha- 
racter and  condition  of  infant,  man  and  of  the  human 
race.' 

"The 
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count  for  their  receipts ;  that  the  estate  might  be  sold        1861. 
and  applied,  with  the  moneys  due  from  the  trustees, 
in   payment  of  the   Plaintiff  and  the  other  persons 
entitled.  CfcB00' 

The  defences  raised  were : — 

1.  That  the  Plaintiff  was  not  in  reality  a  creditor  of 

this  society. 

2.  That  the  necessary  formalities  prescribed  by  the 

rules  had  not  been  followed. 

3.  That  this  was  a  simple  contract  debt,  and  barred 

by  the  Statute  of  Limitations. 

4.  That  the  society  was,  in  its  constitution,  unlawful. 

5.  That  the    society   was  not  represented    on  this 

record. 

The  objection  as  to  the  illegality  was  stated  by  the 
answer  of  Green  in  the  following  terms  :— 

"  I  think  it  right  to  call  the  attention  of  this  Honor- 
able Court  to  these  twenty  rules,  and  to  submit  to  the 
judgment  of  this  Honorable  Court  whether  the  objects 
of  such  amalgamated  society  were  legal." 
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1861.  "  The  20th  of  such  rules  is  as  follows : — 

'  For  further  exposition  of  the  objects  and  principles 
of  this  society,  reference  is  made  to  "  the  outliue  of  the 
rational  system  of  society  by  Robert  Owen.* 


t*  9 


"  The    said   outline    contains    the    following   para- 
graphs : — 

*  Creed  and  Duties  of  this  System,  and  the  Religion  of 

1  the  New  Moral  World. 

'Art.  1.  That  all  facts  yet  known  to  man  indicate 
that  there  is  an  external  or  internal  cause  of  all  exist- 
ences by  the  fact  of  their  existence:  that  this  all- 
pervading  cause  of  motion  and  change  in  tbe  universe 
is  the  power  which  the  nations  of  the  world  have  called 
God,  Jehovah,  Lord,  &c.  &c. ;  but  that  the  facts  are  yet 
unknown  to  man  which  define  what  that  power  is. 

'  2.  That  all  ceremonial  worship  by  man  of  this  cause, 
whose  qualities  are  yet  so  little  known,  proceeds  from 
ignorance  of  his  own  nature,  and  can  be  of  no  real 
utility  in  practice;  and  that  it  is  impossible  to  train  men 
to  become  rational  in  their  feelings,  thoughts  or  actions 
until  all  such  forms  shall  cease.' 

"  And  again — 

'  On  the  Irresponsibility  of  Man.'] — 6.  No  one  shall 
be  responsible  for  his  physical,  intellectual  or  moral 
organization. 

*  6.  No  one  shall  be  responsible  for  the  sensations 
made  on  his  organization  by  external  circumstances. 

'  7.  No  one  shall  be  responsible  for  the  feelings  and 
convictions  within  him,  and  which  are  to  him  the  truth 
while  they  continue/ 

"  And 
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"And  again—  1861. 

*  On  the  General  Arrangements  for  the  Population.'] 
Under  the  rational  system  of  society,  after  the  chil- 
dren shall  have  been  trained  to  acquire  new  habits 
and  new  feelings,  derived  from  the  laws  of  human 
nature,  there  shall  be  no  useless  private  property.' 

"  I  submit  also  to  the  judgment  of  this  honorable 
Court  whether  such  amalgamated  society  was  not  an 
unlawful  combination  and  confederacy  within  the  mean- 
ing of  the  statutes  39  Geo.  3,  c.  79,  and  57  Geo.  3, 
c.  19." 

Mr.  Follett,  Mr.  Baggallay  and  Mr.  Westldhe  for  the 
Plaintiff.  Hodges  v.  Wale  (a);  Yeates  v.  Roberts  (b); 
18  &  19  Vict.  c.  63,  it.  17,  18;  15  ^  16  Vict.  c.  86,  ss. 
42,  49. 

Mr.  W.  Morris  for  Mr.  and  Mrs.  Barton  and  Mr. 
Holyoahe. 

Mr.  Lloyd  and  Mr.  Batten  for  Mr.  Green. 

Mestaer  v,  Gillespie  (c) ;  Southey  v.  Sherwood  (d); 
Lawrence  v.  Smith  (e);  Murray  v,  Benbow (f);  Sharp 
v.  Taylor  (g);  Ewing  v.  Osbaldiston  (A) ;  De  Begnis 
v.  Armistead(i). 

Mr.  Selwyn  and  Mr.  Field,  for  the  Defendant  Finch, 
cited  Richardson  v.  Larpent  (A);  Williams  v.  Page  (/) ; 
Clough  v.  Ratcliffe  (m) ;  Evans  v.  Stokes  (n). 

Mr. 

(a)  22  Into  Time*,  144.  (g)  2  PAiZ/ipi,  801. 

(6)  3  D/ewry,  170;  7  De  G.,  (A)  2  Myl.fCr.  53. 

Jl  *  G.  227.  (i)  10  Bing.  109. 

(c)  11  Ve$.  621.  (A)  2  F.  *  C.  (C.  C.)  507. 

(rf)  2  Mer.  435.  (/)  28  Beav.  149. 

(e)  Jtfco6f  471—473.  (m)  1  De  Gex  $  Sm.  164. 

(/  )  Jac.  474,  note.  (n)  1  Jfcro,  24. 
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1861.  Mr.  R.  Palmer  and  Mr.  Be  Gex,  for  Mr.  Cleyg,  sub- 

mitted to  act  under  the  direction  of  the  Court. 


The  Master  of  the  Rolls. 

I  do  not  wish  to  hear  a  reply  as  to  the  legality  of  this 
society,  for  there  is  quite  sufficient  to  shew  that  it  was 
a  bond  fide  friendly  society,  and  I  think  that  there  is 
nothing  in  its  nature  or  character  which  would  prevent 
the  Plaintiff  recovering  his  debt.  I  also  think  that  I 
am  primd  facie  concluded  by  the  certificate  of  Mr.  Tidd 
Pratt.  Nor  do  I  require  a  reply  as  to  whether  the 
money  was  advanced, —  I  think  that  is  clear;  nor  whe- 
ther the  society  could  contract  such  a  debt. 

But  I  wish  to  hear  a  reply  as  to  whether  this  was 
anything  more  than  a  simple  contract  debt,  and  whe- 
ther it  is  barred  by  the  Statute  of  Limitations  or  is  pro- 
tected by  a  trust. 

As  to  parties,  I  think  that  the  certificated  creditors 
are  sufficiently  represented ;  but  I  wish  to  hear  a  reply 
as  to  whether  it  is  necessary  that  the  society  should  be 
represented  in  some  form  or  other. 

Mr.  Follett  in  reply. 


The  M  aster  of  the  Rolls. 

May  23.  This  is  a  suit  by  a  person  claiming  to  be  a  creditor  of 

a  society  originally  called  the  "  National  Community 
Society"  but  which  afterwards  took  the  name  of  the 
"  Mational  Society,"  seeking  to  have  some  property  be- 
longing to  that  society  in  the  hands  of  the  three  first 
Defendants  upon  the  record  applied  in  payment  of  the 

debts 
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debts  due  by  the  society  to  the  Plaintiff  and  to  the        1861. 
other  creditors  circumstanced  similarly  to  himself.  *—v-w 

Pare 

». 

That  the  property  belongs  to  the  society  is  not  dis-       Clboo. 
puted. 

The  first  question  is  this  : — was  the  Plaintiff  ever  a 
creditor  of  the  society  and  is  he  so  still. 

The  following  facts  appeared  to  the  Court  to  be 
proved : — 

1st.  That  the  Plaintiff  in  May,  1842,  advanced  500/. 
to  the  three  persons  who  constituted  the  members  of 
the  Home  Colonization  Society  for  the  purpose  of  this 
money  being  applied  for  the  benefit  of  the  Rational 
Society,  and  that  it  was,  together  with  other  sums  of 
money  contributed  by  members  of  the  Home  Coloni- 
zation Society,  applied  for  the  benefit  of  the  Rational 
Society.  2nd.  That  at  the  meeting  of  the  directors  of 
the  Rational  Society,  which  took  place  on  the  3rd 
of  June,  1843,  the  following  resolution  was  come  to  :— 
Resolved,  that  the  report,  &c.  [see  ante,  p.  691.]  3rd. 
That  on  the  8th  of  February,  1846,  the  Plaintiff  wrote 
to  the  central  board  of  the  society  requiring  payment. 
In  answer  to  which  application,  Mr.  Buxton,  the  chair- 
man, disputed  the  claim.  But  the  annual  congress  of 
the  society,  held  on  the  23rd  of  May,  1845,  duly  con- 
firmed the  entry  I  have  already  read  relative  to  Mr. 
Parens  debt. 

After  these  transactions,  I  think  it  impossible  to  dis- 
pute that  Mr.  Pare  was  a  creditor  of  the  society  at  that 
time  for  the  sum  of  509/.  16*.  9A 

It  does  not  however  rest  here,  for  he  seems  afterwards 

to 
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1861.  t°  nave  ^een  treate('  as  a  creditor  by  ail  parties  con- 
cerned. In  June,  1846,  Mr.  Buxton  summoned  a 
meeting  of  all  persons  interested  in  the  society  for  the 
29th  of  June,  and  also,  by  the  same  advertisement,  under 
the  rules  of  the  society,  he  summoned  a  special  congress 
of  the  delegates  of  the  society  for  the  following  day, 
namely  the  30th  of  June,  1846,  to  take  into  consideration 
the  affairs  of  the  society.  The  meeting  of  the  29th  June 
took  place  accordingly,  at  which  the  following  resolution 
was  come  to— [see  ante,  p.  593.] 

And  at  the  special  congress  which  was  held  the  fol- 
lowing day,  the  30th  of  June,  1846,  these  resolutions 
were  adopted  and  confirmed. 

I  am  of  opinion  that  after  these  transactions,  it  is  im- 
possible not  only  for  any  one  to  contend  that  Mr.  Pare 
was  not  at  that  time  a  creditor  of  the  society,  but  that 
he  is  not  so  now,  for  the  sum  of  509/.  16s.  9rf. 

An  argument  against  the  Plaintiff's  claim  is  founded 
on  the  sections  of  the  139th  rule  of  the  society,  which 
are  set  out  in  page  5  of  the  supplement  to  the  constitu- 
tion and  laws  of  the  society,  which  give  the  central 
board  a  power  of  borrowing,  and  which  specify  in  what 
manner  this  shall  be  done,  and  which  also  provide  that 
a  certificate  should  be  given  to  the  members ;  none  of 
which  formalities  were  followed  on  the  present  occasion. 
But  although  the  absence  of  those  formalities  may 
raise  a  question  as  to  priorities,  I  am  of  opinion  that  the 
society  may  incur  debts  independent  of  this  rule  (a); 
that  unless  it  could  do  so  it  could  not  go  on,  and  it  can- 
not repudiate  the  debt,  as  they  have  had  the  benefit  of 
the  money,  although  they  have  not  adopted  the  proper 
method  for  giving  the  creditors  the  certificate  there  re- 
ferred to. 

The 

(a)  See  Troup* $  Case,  ante,  p.  353. 
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The  first  and  most  material  objection  made  to  the  1861. 
claim  of  the  Plaintiff  is,  that  admitting  the  entry  and 
resolution  of  congress  to  bind  the  society,  still  that  this 
was  only  a  simple  contract  debt,  and  that  as  no  steps 
have  been  taken  to  enforce  payment  until  the  filing  of 
this  bill  in  I860,  the  debt  is  barred  by  the  Statute  of 
Limitations.  I  think,  however,  that  the  answer  given 
by  the  Plaintiff's  counsel  to  this  objection  is  conclusive, 
namely,  that  the  resolutions  passed  in  June,  1846,  and 
sanctioned  by  the  special  congress  which  I  have  read, 
constituted  a  trust  of  the  leasehold  property  for  the 
henefit  of  creditors  generally,  and  that  this  being  so,  the 
relation  of  trustee  and  cestui  que  trust  was  constituted,  * 
and  that  being  constituted,  the  question  of  the  statute 
does  not  arise.  That  the  Defendants  are  trustees  of  the 
property  for  the  benefit  of  the  creditors  is  not  only 
established  in  the  manner  I  have  mentioned,  but,  in 
truth,  it  is  not  denied  by  any  of  them,  and  the  only 
question  raised  by  two  of  them  (for  the  third  consents 
to  act  as  the  Court  shall  direct)  is,  whether  the  Plaintiff 
is,  or  is  not,  one  of  such  cestuis  que  trust. 

• 

There  are,  however,  two  other  objections  which  are 
very  strenuously  urged  against  the  right  of  the  Plaintiff 
to  sustain  his  suit.  The  former  and  more  important  of 
them  is  this:— That  this  society  was  founded  for  an 
immoral  and  illegal  purpose,  and  this,  it  is  contended, 
appears  from  the  rules.  The  charges  against  it  are, 
that  it  was  founded,  first,  for  the  purpose  of  propagating 
natural  religion,  to  the  injury  of  revealed  religion ;  se- 
condly, in  order  to  put  an  end  to  all  moral  restraint 
on  the  actions  of  mankind;  and,  thirdly,  with  a  view  to 
destroy  the  institution  of  private  property  generally.  I 
have  perused  the  rules  of  the  society  for  the  purpose  of 
considering  the  force  of  this  objection,  and  although  I 
am  of  opinion  that  the  society  is  based  upon  irrational 

principles, 
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1861.  principles,  and  seeks  to  realise  a  visionary  and  unattain- 
able object,  it  is  not,  I  think,  to  be  considered  as 
founded  for  the  purpose  of  propagating  irreligious  and 
immoral  doctrines  in  the  ordinary  and  proper  sense  of 
those  words.  It  is  not  such  a  society  as  that  a  person 
dealing  with  it  could  not  acquire  the  right  to  enforce  a 
contract  entered  into  with  him  by  the  society. 

I  also  consider  that  the  certificate  of  Mr.  Tidd  Pratt 
must,  in  the  present  case,  be  considered  conclusive  as  to 
the  character  of  the  society,  and  that  it  is  to  be  treated 
by  me  as  any  other  ordinary  friendly  society.  This  ob- 
jection, therefore,  cannot,  in  my  opinion,  be  sustained  as 
a  bar  to  this  suit. 

The  only  remaining  question  urged  against  the  con- 
stitution of  the  suit  is,  that  the  society,  in  its  character 
of  a  society,  is  not  represented  on  this  record. 

In  consequence  of  the  failure  and  the  insolvency  of 
the  society,  there  is  now  no  officer  or  board  in  existence 
who  can  be  made  parties  Defendants  to  this  suit  for  the 
purpose  of  representing  it. 

The  Plaintiff  therefore  has  adopted  this  course: — He 
has  selected  a  member  of  the  society  from  each  of  the 
classes  of  the  members  which  composed  it,  to  represent 
the  class  to  which  such  member  belongs,  and  accordingly 
Mr.  and  Mrs.  Barton  are  made  Defendants  to  represent 
the  creditors  who  have  certificates  under  the  139th  rule 
to  which  I  have  already  referred,  and  Mr.  Holyoake 
represents  the  ordinary  class  of  the  members  of  the 
society  as  distinct  from  the  creditors.  Having  done 
this,  the  Plaintiff  has,  in  my  opinion,  done  all  that 
could  be  required  of  him,  and  the  circumstance  that  the 
Defendants,  so  selected,  think  fit  to  support  the  case  of 

the 
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the  Plaintiff  and  desire  to  have  an  ordinary  decree  for  1861. 
an  account  pronounced,  does  not  create  in  my  mind  the 
suspicion  of  collusion,  or  lead  me  to  the  conclusion  that 
they  have  not  acted  as  is  best  for  the  class  to  whom 
they  respectively  belong.  Nor  does  even  the  selection  of 
the  Plaintiff's  attorney  to  conduct  their  case  (if,  as  I  am 
informed,  such  is  the  fact  in  the  present  instance), 
weaken  or  destroy  that  impression. 

This  being  so,  I  am  of  opinion  that  the  Plaintiff  is 
entitled  to.  a  decree  for  an  account  against  the  first  three 
Defendants  upon  the  record,  in  respect  of  the  lease 
assigned  to  them,  and  for  an  inquiry  as  to  who  the  cre- 
ditors of  the  society  are,  and  what  are  their  respective 
priorities.   I  must  reserve  further  consideration  and  costs. 

I  purposely  abstain  from  saying  anything  respecting 
any  priorities. 
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„    ,  TATHAM  r.  VERNON. 

May  4,  6,  24. 

A.B.  conveyed    JOHN  MILLER  VERNON,  by  his  will  dated  th 

freeholds  to        "       _    ,      m    A      ._    -nrkA  .  ,  .       , 

trustees  and  3rd  of  April,  1824,  and  attested  as  by  law 

their  heirs,  in    qUjred,  devised  and  bequeathed  as  follows : — 

widowhoof  "  ^n(*  as  *°  a"  ^e  rest>  res^ue  an(^  remainder  of  my 

and  afterwards  estate  and  effects  both  real  and  personal,  wheresoever 

convey  and       *'ie  same  may  be,  and  of  whatsoever  consist,  which,  at 

divide  "  such    the  time  of  my  decease,  I  may  be  possessed  of,  in- 

estate  and  pre-  J  J  r 

mises"amongst  te rested  in  or  entitled  unto  (except  my  freehold  at  Bath, 

andtheiMuneof  coPyholds  at  Bennington  and  leasehold  at  No, 45,  Bur- 
their  children  ton  Street,  Burton  Crescent,  which  being  purchased  with 
then  living  as    ^e  funds  of  a  former  settlement  made  on  my  wife  aud 

tenants  in  com-  children,  by  virtue  of  a  power  therein,  and  which  I  am 

mon  (the  issue 

of  any  deceased  about  again  to  settle  on  my  said  wife  and  children  upon 

child  to  take     simj|ar  trusts  as  before,  and  which  are  to  be  subject  to 

their  parent  s  J  ' 

share).  Held,  such  intended  settlement,  but  so  far  as  the  same  may  be 
"  issue"  must  subject  to  my  will  and  disposition,  I  direct  and  appoint 
be  read  chil-  the  same  shall  go  and  be  disposed  of  as  in  this  my  will 
condly,  that  the  *s  hereinafter  directed),  I  give,  devise  and  bequeath  to 
children  and      roy  S2L\fi  wjfe  £UCy  Jane,  to  my  brother  William  Henry 

life  estates         Vernon  and  to  George  Bankes,  and  the  survivor  of  them, 

0nlI'.B.volun.  and  the  heir*>  executore  and  administrators  of  such 
tarily  cove-       survivor,  upon  trust  to  sell  and  convert  my  said  free- 

nanted  to  sur*  ,    i , 

render  copy-  DOld, 

holds  on  trusts 

for  his  children.  Held,  that  equity  would  not  compel  any  act  to  he  done  for  the  pur- 
pose of  carrying  the  covenant  into  effect. 

Gift  by  will  to  daughters  for  life,  and  afterwards  to  "  pay  and  divide"  amongst  their 
issue  [children]  then  living  at  twenty-five,  the  whole  interest  being  given  in  the  mean- 
time for  their  maintenance  during  minority.  Heldt  that  the  gift  to  the  children  was 
not  too  remote. 

A  testator  devised  his  real  and  personal  estate  to  trustees  and  their  heirs,  upon  trust 
to  sell,  if  expedient,  and  invest  iu  Consols,  and  permit  his  wife,  durante  tiduitaU,  to 
receive  the  rents  and  dividends,  and  from  and  after  her  decease  or  second  marriage, 
to  divide  "  the  residue  of  his  estate  and  effects"  between  his  children  [without  words 
of  inheritance]:  Held,  that  (subject  to  the  wife's  interest)  the  children  took  the  real 
estate  absolutely. 
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hold,  leasehold  and  personal  estate  into  money,  if  they  1861. 
shall  consider  the  same  expedient  and  more  for  the 
benefit  of  the  parties  interested,  and  invest  the  same  in 
their  joint  names  in  government  £3  per  Cent.  Consoli- 
dated Annuities ;"  &c,  "  and  to  permit  and  suffer  my 
said  wife,  so  long  as  she  shall  remain  my  widow  and 
unmarried,  to  receive  and  retain  the  dividends  and  pro- 
duce of  such  government  funds,  or  otherwise  such  rents, 
profits  and  dividends  on  such  government  funds,  for  her 
own  support  and  maintenance,  and  for  supporting, 
maintaining,  clothing  and  educating  such  of  my  dear 
children  as  may  be  living  at  my  decease  or  born  after- 
wards, until  their  several  ages  of  twenty-one  years  (sub- 
ject to  such  portions  and  payments  to  be  made  thereout 
as  hereinafter  mentioned).  And  from  and  after  the  de- 
cease of  my  said  wife,  or  her  marriage  (which  shall  first 
happen),  in  trust  to  divide  the  said  residue  of  my  estate 
and  effects  in  equal  shares  between  my  said  children,  and 
to  pay  and  apply  the  yearly  produce  of  each  child's 
share,  as  the  same  shall  be  gotten  in  and  received,  or  a 
competent  part  thereof,  to  each  child's  education  and 
maintenance  until  the  age  of  twenty-five  years,  and  to 
pay  and  transfer  .each  son's  share  to  him  at  the  age  of 
twenty-five  years,  with  accumulations  thereof,  but  as  to 
the  share  of  each  daughter,  to  pay  the  interest,  divi- 
dends and  yearly  produce  thereof  to  each  daughter, 
from  time  to  time,  during  the  term  of  her  natural  life, 
and  from  and  after  the  decease  of  such  daughter,  in 
trust  to  pay  and  divide  her  share  to  and  amongst  the 
issue  lawfully  begotten  of  such  daughter,  equally,  share 
and  share  alike,  at  their  several  ages  of  twenty-five 
years,  and,  in  the  meantime,  the  interest  and  dividends 
of  such  daughter's  share  to  go  and  be  applied  in  the 
maintenance,  support  and  education  of  such  child's  issue 
during  his,  her  or  their  respective  minorities  in  equal 
portions." 

r  r  2  "  Provided 
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1861.  "  Provided  always,  that  ray  said  trustees  shall  have 

liberty  to  apply  any  sum  not  exceeding  300/.  as  an 
apprentice  or  article  fee  for  putting  out  each  son,  and 
a  further  sum   hereafter,   should   it  be  required,  not 
exceeding  300/.  for  the  purpose  of  setting  up  each  son 
in  a  profession  or  business,  if  proper  occasion  offers  and 
they  ray  said  trustees  shall  approve  thereof,  but  which 
sura  or  sums  shall  be  taken  as  so  much  expended  of 
such  children's  presumptive  share  and  be  accounted  for 
as  such ;  and  in  case  of  any  daughter  marrying  with 
consent  of  my  said  wife,  or  in  case  of  her  death,  or 
marrying  with  consent  of  the  remaining  trustees  or 
trustee,  the  sum   of  600/.  may  be  raised  and  paid 
to  such  child  out  of  such  child's  presumptive  portion, 
and  any  daughter  unmarried  shall  have  at  her  own  dis- 
posal, to  be  accounted  for  out  of  her  presumptive  por- 
tion, the  like  sum  of  500/.  on  attaining  the  age  of 
twenty-five  years,  should  my  wife  be  then  deceased  or 
have  married  again,  otherwise  such  sum  to  such  un- 
married daughter  or  daughters  will  not  be  payable  until 
one    of   such    events    takes    place,   such    unmarried 
daughter  or  daughters  each  receiving  interest  at  the 
rate  of  AL  per  cent,  per    annum  on  the  said  sum 
of  600/.  (payable  quarterly)  from  the  age  of  twenty- 
one  years  to  the  period  of  my  wife's  dissolution  or 
second  marriage." 

"  And  I  do  further  direct  and  appoint,  that  in  case  of 
the  decease  of  any  of  my  children  under  the  age  of 
twenty-one,  leaving  no  issue,  or  leaving  issue  by  any 
marriage  under  twenty-one  without  consent  of  my  said 
wife  or  guardians  or  guardian  for  the  time  being,  or 
leaving  any  issue  and  they  shall  all  die  under  the  age  of 
twenty-one,  then  his  or  her  share  shall  go  to  and  be 
equally  divided  between  my  surviving  children." 

By 
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By  indenure*  of  lease  and  of  release  and  assign- 
ment dated  respectively  the  24th  and  25th  days  of  June, 
1825,  the  release  and  assignment  being  made  between 
John  Miller  Vernon  of  the  one  part,  and  William 
Henry  Vernon  and  George  Bankea  (trustees)  of  the 
other  part  (being  a  post-nuptial  settlement  executed  by 
John  Miller  Vernon  for  the  benefit  of  his  wife  and 
children),  John  Miller  Vernon  conveyed  his  freeholds  at 
Bath  to  the  trustees,  their  heirs  and  assigns,  and 
he  covenanted  with  the  trustees,  that  he  and  his 
heirs  would  surrender  to  them  and  their  heirs  his 
copyholds  in  Kenning  ton  9  and  he  assigned  to  the 
trustees  his  leasehold  in  Burton  Street,  to  hold  upon 
the  trusts  thereinafter  expressed,  which  were  upon -trust 
to  permit  his  wife  Lucy  Jane  to  receive  the  rents  and 
profits  during  their  joint  lives,  and  afterwards  during 
her  widowhood. 


1861. 


"  And  from  and  after  the  decease  of  Lucy  Jane 
Vernon9  or  her  second  marriage  (which  should  first 
happen),  in  case  she  should  survive  the  said  John 
Miller  Vernon  [which  happened],  then  to  pay,  apply, 
assign,  transfer,  convey  and  dispose  of  the  said  free- 
hold, leasehold  and  copyhold  premises,  moneys,  funds 
and  securities,  or  such  other  trust  premises,  funds  and 
securities  for  which  the  same  might  be  changed  or 
varied  as  aforesaid,  and  all  accumulations  thereof,  to 
and  amongst  such  child  or  children  of  them  the  said 
John  Miller  Vernon  and  Lucy  Jane  Vernon  or  their 
issue,  and  in  such  shares  and  proportions,  as  he  the  said 
John  Miller  Vernon  should  by  his  last  will  and  testa- 
ment, or  any  writing  purporting  to  be  his  last  will  and 
testament,  give,  bequeath,  limit  or  appoint,  and  for  want 
of,  and  until,  such  direction,  limitation  or  appointment, 
then  to  pay,  apply,  assign,  transfer,  convey  and  divide 
such  ti-ust  estate,  moneys  and  premises  to  and  amongst 

all 
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1861.  all  and  every  the  child  or  children  of  the  said  John 
Miller  Vernon  and  Lucy  Jane  Vernon,  and  the  issue  of 
such  child  or  children  who  should  be  then  living,  share 
and  share  alike  as  tenants  in  common  (that  is  to  say), 
the  issue  of  any  such  child  who  might  be  deceased  to 
take  the  share  which  the  parent  would  have  been  en- 
titled to  if  alive,  and  to  be  paid  and  divided  at  their  re- 
spective age  or  ages  of  twenty-one  years,  if  more  than 
one,  and  if  but  one  then  the  whole  to  such  only  child, 
upon  his  or  their  attaining  the  age  of  twenty-one  years, 
and  a  proportionate  part  at  the  discretion  of  the  said 
trustee  might  in  the  meantime  be  advanced  for  their,  his 
or  her  support,  maintenance,  education  and  advancement 
in  life  during  their,  his  or  her  minority.  And  if  there 
should  be  no  such  child,  or  the  issue  of  any  such  child,  at 
the  decease  or  second  marriage  of  his  wife,  then  the  trust 
estate,  moneys  and  premises  to  go  to  and  be  conveyed 
to  the  heirs  or  next  of  kin  of  John  Miller  Vernon, 
according  to  the  law  of  descent  and  statute  made  for 
the  distribution  of  intestates9  estates,  according  to  the 
nature  or  natures  of  such  trust  estate  respectively." 

John  Miller  Vernon  died  in  July,  1832,  without 
having  altered  his  will,  and  without  having  exercised 
the  power  of  appointment  reserved  to  him  by  the 
indenture  of  the  25th  day  of  June,  1825,  unless  his  will 
should  be  considered  an  exercise  of  such  power,  and 
without  leaving  any  real  or  personal  property  upon 
which  his  will  could  operate,  except  the  property  com- 
prised in  the  settlement,  if  the  same  property  or  any 
part  thereof  should  be  considered  as  subject  to  the 
trusts  of  his  said  will. 

There  were  twelve  children  of  the  marriage  of  John 
Miller  Vernon  and  Lucy  Jane  Vernon,  all  of  whom  sur- 
vived their  father,  and  attained  twenty-one,  and  all  were 

now 
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now  living  except  John  William  Vernon  who  died  a  1861. 
widower  and  intestate  in  September,  1842,  and  in  the 
lifetime  of  his  mother,  leaving  one  child  him  surviving, 
viz.,  the  Defendant  Matilda  Julia  Vernon,  an  infant 
binder  twenty-one  years.  John  William  Vernon  was, 
at  the  decease  of  his  father,  his  eldest  son  and  heir-at- 
law,  and  also  his  heir  according  to  the  custom  of  the 
manor  of  Kenning  ton,  of  which  the  copyhold  heredita- 
ments were  holden,  and  Matilda  Julia  Vernon  became, 
upon  the  decease  of  her  said  father,  and  was  now,  the 
sole  heiress-at-law  and  customary  heiress  both  of  her 
father  and  grandfather. 

John  Miller  Vernon  never  made  any  surrender  of  the 
copyhold  hereditaments  at  Kennington  comprised  in 
and*  covenanted  to  be  surrendered  by  the  indenture  of 
settlement  of  the  25th  day  of  June,  1825,  and  in  the 
month  of  December,  1838,  the  trustees  of  the  will 
were  admitted  tenants  upon  the  Court  Rolls  to  the  copy- 
hold hereditaments,  as  trustees  under  the  will  of  John 
Miller  Vernon. 

The  Plaintiffs,'  who  were  children  of  the  testator 
John  Miller  Vernon,  submitted,  that  his  children  who 
were  living  at  the  decease  of  Lucy  Jane  Vernon  and 
the  Defendant  Matilda  Julia  Vernon  (the  only  child  of 
John  William  Vernon,  the  son  and  heir  of  John  Miller 
Vernon,  and  who  died  in  the  lifetime  of  Lucy  Jane 
Vernon)  were  absolutely  entitled,  under  the  post-nuptial 
settlement,  to  the  freeholds,  copyholds  and  leaseholds  in 
equal  shares  as  tenants  in  common ;  and  each  of  the 
female  Plaintiffs  claimed  to  be  entitled,  under  the  post- 
nuptial settlement,  to  one  equal  twelfth  part  or  share  of 
and  in  the  freeholds,  copyholds  and  leaseholds  or  to  such 
other  part  as  the  Court  according  to  the  true  construc- 
tion 
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1861.       tion  of  the  aforesaid  settlement  and  will  should  think 
just.    And  the  Plaintiffs  submitted,  that  if  necessary,  the 
Defendant  Matilda  Julia  Vernon  ought  to  elect  whether 
Vermon.      ghg  WOuld  take  under  or  in  derogation  of  the  settlement. 

The  Defendants  alleged  that  the  covenant  contained 
in  the  post-nuptial  settlement  of  the  25th  otJune,  1826, 
on  the  part  of  John  Miller  Vernon,  to  surrender  the 
copyhold,  was  a  voluntary  covenant  not  performed  by 
the  settlor  in  his  lifetime  and  not  binding  on  his  cus- 
tomary heir,  or  on  the  Defendant  Matilda  Julia  Vernon, 
and  that  such  copyhold  hereditaments  descended  upon 
and  belonged  to  the  last-named  Defendant  or  were  subject 
to  the  trusts  of  the  will  of  John  Miller  Vernon.  And 
they  also  alleged,  that  it  was  doubtful,  whether  under 
the  settlement  the  children  of  John  Miller  Vernon  took 
more  than  life  interests  in  the  freeholds  and  copyholds, 
and  whether,  supposing  the  children  took  only  life 
interests,  the  freeholds  and  copyholds  (subject  to  such 
life  interests)  were  or  were  not  subject  to  the  trusts  of 
the  will  or  descended  to  the  heir-at-law  and  customary 
heir ;  and  whether  such  will  was  or  was  not,  as  respects 
the  freeholds,  copyholds  and  leaseholds,  an  exercise,  by 
anticipation,  of  the  power  of  appointment  reserved  to 
John  Miller  Vernon  by  the  settlement;  and  whether, 
supposing  the  power  of  appointment  to  have  been  so 
exercised,  such  hereditaments  and  premises  were,  to  any 
and  what  extent,  subject  to  the  trusts  of  the  will ;  and 
whether  the  trusts  of  the  will  or  some  of  them,  so  far 
as  regarded  the  shares  of  daughters  of  John  Miller 
Vernon,  were  not  void  for  remoteness. 

Mr.  Lloyd  and  Mr.  Hingeeton  for  the  Plaintiffs. 
First,  under  the  settlement  the  testator's  children  took 
the  freeholds  in  fee  simple,  although  there  are  no  words 

of 
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of  inheritance  attached  to  the  gift  to  them.  The  free- 
holds are  devised  to  the  trustees  'and  their  heirs;  upon 
trusts  to  "  convey"  the  "  trust  estate"  to  the  children* 
They  are  therefore  trustees  of  the  whole  fee  for  the 
children,  and  are  bound  to  convey  the  whole  "trust 
estate"  vested  in  them  to  the  children.  This  case  differs 
from  Holliday  v.  Overton  (a),  for  here  the  trust  is 
executory. 


1861. 


Secondly,  the  covenant  to  surrender  the  copyholds, 
being  voluntary,  cannot  be  enforced,  and  the  copyholds, 
therefore,  pass  under  the  will. 

Thirdly,  the  children  take  absolute  interests  under  the 
will,  the  trustees  are  to  sell  the  fee  and  hand  over  the 
produce. 

Mr.  Roxburgh  in  the  same  interest. 


Mr.  R.  Palmer  and  Mr.  Peck  for  the  heiress-at-law. 
Under  the  settlement,  the  children  took  for  life  only;  the 
point  is  settled  by  Holliday  v.  Overton  (i),  and  where  the 
distinction  between  deeds  and  wills  is  pointed  out  This 
deed  is  not  executory,  it  is  a  mere  direction  to  convey  to 
the  children  to  the  extent  of  the  interests  given  to  them, 
and  is  no  more  than  a  trustee  is  always  bound  to  do 
without  any  such  direction.  This  point  is  clearly  put 
by  Lord  St*  Leonards  in  Egerton  v.  The  Earl  of 
Brownhw  (c).  He  says,  "all  trusts  are,  in  a  sense, 
executory,  because  a  trust  cannot  be  executed  except  by 
conveyance,  and  therefore  there  is  something  always  to 
be  done.  But  that  is  not  the  sense  which  a  Court  of 
Equity  puts  upon  the  term  "  executory  trust."   A  Court 

of 
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480. 
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1861.       of  Equity  considers  an  executory  trust  as  distinguished 
from  a  trust  executing  itself,  and  distinguishes  the  two 
in  this  manner :— Has  the  testator  been  what  is  called, 
Vbrnon.      an(j  very  pr0periy  called,  his  own  conveyancer?     Has 

he  left  it  to  the  Court  to  make  out,  from  general  ex- 
pressions, what  his  intention  is,  or  has  he  so  defined 
that  intention,  that  you  have  nothing  to  do  but  to  take 
the  limitations  he  has  given  to  you,  and  to  convert  them 
into  legal  estates  ?" 

Secondly,  the  copyholds  not  having  been  surrendered 
are  not  subject  to  the  trusts  of  the  deed,  and  by  the 
terms  of  the  will,  they  are  excepted  from  its  operation. 
They  therefore  belong  beneficially  to  the  customary  heir. 

Thirdly,  under  the  will  the  devisees  took  the  copy- 
holds for  life  only  for  want  of,  words  of  limitation. 

Fourthly,  the  limitation  in  the  will  to  the  "  issue"  of 
the  daughters  under  the  direction  to  "  pay  and  divide" 
at  the  age  of  twenty-five  is  void  for  remoteness, 

Mr.  Selwyn  and  Mr.  Fry  for  the  trustees, 

Mr.  Lloyd  in  reply. 

The  following  cases  were  also  referred  to: — Lucas  v. 
Brandreth  (a) ;  Challenger  v.  Shepherd  (b) ;  Moore  v. 
Cleghorn  (c)  ;  Papillon  v.  Voice  (d) ;  Glenorchy  v.  Bos- 
ville  (e) ;  Leake  v.  Robinson  (f) ;  Bull  v.  Pritchard  (g) ; 
Vawdry  v.  Geddes  (A) ;  Chance  v.  Chance  (i)  ;  Kampf 
v,  Jones  (h) ;  Carver  v.  Bowles (/) ;  Ring  v.  Hard- 
wick 

(a)  28  Bean.  274.  (g)  4  Run.  213. 

(6)  8  Term  Rep.  597.  (h)  1  Ruu.  Sf  Myl.  203. 

(c)  10  Beav.  423.  (i)  16  fioiv.  572. 

(<i)  2  Peeve  Wm$.  571.  (k)  2  Keen,  756. 

(e)  Ca.  temp.  Talbot,  3.  (/)  2  Rust,  jr  Myl.  301. 
(/)  2  Mer.  363. 
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wick  (a);  Hanson  v.    Graham  (b);  Lassence  v.    Tier* 
ney  (c);  Bagshaw  v.  Spencer  (d). 
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The  Master  of  the  Rolls. 

The  question  here  is,  whether,  either  under  the  will 
or  under  the  settlement  made  by  the  testator,  his 
children  took  estates  of  inheritance  in  the  real  property 
settled  thereby,  there  being  in  the  settlement  no  words 
of  inheritance  contained  in  the  ultimate  limitations  to 
their  children.  This  involves  two  classes  of  property, 
freehold  and  copyhold,  and  first  as  regards  the  free- 
holds. 


May  24. 


The  will,  which  was  executed  on  the  3rd  of  April, 
1824,  undoubtedly  disposes  of  the  freeholds,  but  it  is  as 
undoubtedly  revoked  by  the  settlement,  which  is  subse- 
quent to  it  in  .point  of  time,  to  the  extent  to  which  this 
settlement  is  operative. 

The  settlement  was  made  by  indentures  of  lease  and 
release  bearing  date  the  24th  and  25th  of  June,  1825, 
it  was  voluntary,  and  it  conveys  the  freeholds  to  Wil- 
liam Henry  Vernon  and  George  Bankes  in  fee,  upon 
the  trusts  thereinafter  declared. 


These  trusts  were,  that  the  trustees  should  pay  the 
rents,  issues  and  profits  thereof  to  Lucy  Jane,  the  wife 
of  the  testator,  in  case  she  should  survive  him,  for  her 

sole 


(0)  2  Beav.  352. 
(6)  6  Ve$.  239. 


(c)  1  Mac.  Sf  Gor.  561. 

(d)  2  Atk.  570,  577. 
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sole  land  separate  use  daring  widowhood,  "and  from 
and  after/'  &c.  &c.  [see  ante,  p.  607.] 

It  is  argued  that  these  trusts  are  directory,  inasmuch 
as  they  order  a  conveyance  to  be  made  of  all  the  trust 
estates  to  and  amongst  all  the  children ;  that  this  direc- 
tion can  only  be  complied  with  by  the  trustees  con- 
veying all  the  estate  vested  in  them,  i.  e.  the  fee  simple, 
to  the  children,  and  that,  being  in  fact  executory,  they 
must  be  construed  exactly  in  the  same  way  as  if  upon 
the  death  of  the  widow  the  settlor  had  directed  the 
trustees  to  settle  the  whole  estate  vested  in  them  upon 
the  children  and  their  issue.  I  regret  to  say  that  I  can- 
not adopt  this  construction;  the  usual  definition,  viz.  that 
trusts  are  executory,  where  something  additional  is  to 
be  done  by  the  trustees,  is  plainly  an  imperfect  descrip- 
tion of  an  executory  trust,  as  is  well  pointed  out  by 
Lord  St.  Leonards  in  the  case  of  Egerton  v.  Lord 
Brownlow  (a),  where  he  observes  that  in  every  trust, 
even  in  those  called  executed,  there  is  still  something 
additional  to  be  done  by  the  trustees  before  the  cestui* 
que  trust  can  obtain  the  full  benefit  of  the  trusts  cre- 
ated for  their  advantage.  But  I  am  unable  to  see  any 
distinction  in  this  respect  between  an  estate  conveyed 
to  trustees  in  fee,  in  trust  to  pay  the  rents  to  A.  for  life, 
and  after  her  death  in  trust  for  all  her  children,  as 
tenants  in  common,  and  a  similar  conveyance,  in  trust 
to  pay  the  rents  to  A.  for  life,  and  after  her  death  to 
convey  and  divide  the  estate  unto  and  equally  amongst 
her  children  as  tenants  in  common. 


It  is,  in  the  second  case,  merely  expressing  what  is 
implied  in  the  former,  and  is  quite  distinct  from  a  direc- 
tion  to  the  trustees,  on  the  death  of  the  tenant  for  life, 

to 
(a)  4H.o/  L.  Cm.  210. 
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to  execute  such  deeds  as  should  be  necessary  for  the 
purpose  of  settling  the  whole  estate  upon  the  children 
and  their  issue. 

I  have,  as  was  justly  observed  at  the  bar,  had  to  con- 
sider this  same  question  in  Holliday  v.  Overton  (a), 
and  in  Lucas  v.  Brandreth  (6),  and  although  I  arrive 
at  the  conclusion  with  regret,  because  the  settlor  does 
not  seem  to  have  been1  aware  that  the  deed,  when  ex- 
ecuted, revoked  his  will,  still  I  am  clearly  of  opinion  that 
the  settlement  only  gives  life  estates  to  the  children  of 
the  settlor,  and  the  issue  of  such  of  them  as  should 
have  died  before  the  period  of  division,  who  are  to  take 
their  respective  parents'  share. 

The  consequence  of  this  will  be,  that  so  far  as  regards 
the  freeholds,  the  reversion  passed  to  the  settlor's  right 
heirs,  under  the  ultimate  limitation  contained  in  the 
settlement. 


1861. 


The  copyholds  stand  on  a  wholly  different  footing.  By 
the  settlement,  John  Miller  Vernon  covenanted  to  sur- 
render the  copyholds,  but  he  failed  to  do  so,  and  as  the 
settlement  was  voluntary,  this  Court  will  not  compel  any 
act  to  be  done  for  the  purpose  of  carrying  that  covenant 
into  effect.  The  consequence  is,  that  the  copyholds  are 
not  affected  by  the  settlement,  and  the  will,  in  respect  of 
them,  is  not  revoked,  and  it  therefore  remains  to  be  con- 
sidered what  the  effect  of  the  will  is  upon  the  copyholds, 
of  which  the  testator  was  possessed  at  the  time  of  his 
death.  On  this  point  the  words  of  the  will  are  as 
follows :  "  As  to  the  rest,  residue,"  &c.  [see  ante,  p.  604] . 
What  is  the  effect  of  this  exception  and  the  qualification 
of  the  exception  contained  in  the  end  of  it?   I  think 

I  must 

(a)  14  Beav.  467.  (6)  28  Bern.  274. 
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I  must  read  it  thus :  "  As  far  as  the  copyholds  Mentioned 
may  be  subject  to  my  will,  but  no  farther,  I  intend  them 
to  go  thus.*'  The  testator  thought  that  the  will  would 
not  be  revoked  by  the  settlement,  except  so  far  as  the 
dispositions  contained  in  the  settlement  were  inconsistent 
with  those  contained  in  the  will,  in  fact,  he  seems  to 
have  thought  that,  so  far  as  construction  was  concerned, 
they  would  be  read  together,  very  much  as  they  would 
have  been  in  case  the  settlement  had  been  a  codicil  to 
his  will,  and  not  a  separate  and  distinct  settlement  of  his 
property.  But  the  settlement  has  no  effect  on  the 
copyholds,  and  the  copyholds  therefore,  I  think,  passed 
by  the  will,  and  are  subject  to  the  dispositions  con- 
tained in  it,  that  is,  that  the  copyholds  must  go  as  the 
leasehold  and  personal  estate  goes. 


Being  of  this  opinion,  it  raises  the  third  question, 
viz.,  whether,  under  the  will,  the  children  take  the  copy- 
holds absolutely.  The  will  is  to  this  effect : — he  gives 
all  his  real  and  personal  estate  to  trustees  to  sell,  if 
thought  advisable,  and  to  invest  the  proceeds  in  Consols, 
then  to  suffer  his  wife,  as  long  as  she  continues  his 
widow,  to  take  the  rents  for  support  of  herself  and  of 
such  of  their  children  as  should  be  living  at  his  decease, 
until  twenty-one,  and  on  the  decease  or  second  marriage 
of  his  widow,  in  these  words :  "  And  from  and  after  the 
decease  of  iny  said  wife,"  &c.  &c.  [see  ante,  page  605]. 
I  think  I  must  read  the  whole  of  this  together,  viz.,  that 
it  is  a  trust  to  divide  the  estate  in  equal  shares  between 
his  children,  on  the  termination  of  the  widowhood  of  his 
wife,  the  shares  of  the  sons  to  be  paid  at  twenty-five,  the 
daughters  for  life  and  after  their  decease  amongst  their 
issue,  and  that  the  daughters  therefore  only  took  life 
estates.  Is  then  the  gift  over  to  their  issue  too  remote? 
I  think  that  it  is  not.  I  read  the  word  issue  here  as 
meaning  children,  and  I  think  that  on  the  decease  of 

each 
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each  daughter  of  the  testator,  the  share  of  that  daughter  1861. 
vested  in  her  children  who  were  then  alive,  for  though 
it  is  true,  that  the  trust  is  to  "  pay  and  divide/'  the 
daughters'  share  amongst  the  issue  at  twenty-five,  still 
the  whole  of  the  interest  is  given  in  the  meantime  for 
their  maintenance  and  support  during  their  minorities. 
It  is  not  a  gift  to  such  of  the  issue  as  shall  attain 
twenty-five,  but  it  is  immediately  on  the  death  of  the 
daughter  to  pay  and  divide  at  the  respective  ages  of 
twenty-five,  providing  for  their  receiving  the  benefit  of 
the  whole  of  the  interest  and  dividends  in  the  meantime. 
Under  this  trust,  the  Court  would  not,  in  my  opinion, 
hesitate  to  pay  to  each  child  of  a  daughter  his  share  on 
attaining  twenty-one,  notwithstanding  the  direction  con- 
tained in  the  will.  The  effect  of  the  whole  being,  that 
the  words  "  at  twenty-jive"  means  the  time  intended  by 
the  testator  for  the  payment  of  the  capital,  but  does  not 
form  any  part  of  description  of  the  class  who  were  to 
take  the  legacy. 

I  think  that  the  copyholds  must  go  in  the  same 
manner,  and  that  the  children  of  the  testator  took  vested 
shares  in  the  copyholds  on  the  death  of  the  testator, 
subject  to  the  life  estate  of  the  mother  therein.  That 
the  sons  took  their  shares  absolutely,  but  that  the 
daughters  took  vested  interests  for  life  only,  with  re- 
mainder to  such  of  their  children  as  should  survive 
them  respectively;  and  I  will  make  a  declaration 
accordingly. 
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LISTER  v.  TIDD(a)/ 

March  19. 

A  testator  di-    HHHE  testator,  after  mentioning  in  the  previous  part  of 

nCiJh  uF°^P  *"•  w'"  two  P°^c*es  °*  assurance  for  1,000/.  each, 

his  son  John  on  the  lives  of  his  sons  William  Lester  and  John  Lester, 
Lbeth'Sd,     proceeded  as  follows:- 

terest  to  bo  .  _ 

paid  to  John't       "  It  is  further  my  will  and  desire,  on  the  marriage  of 

^dlfarhef'   either  OT  b°th  °f  m?  BOn8,  William  and  John>  that  my 

decease  to  her  said  trustees  should  settle  the  interest  of  either  of  the 
H°toPtha?the  IfOW-  policies,  as  also  the  interest  of  any  additions 
children  of  that  may  become  payable  on  either  of  my  son's  decease ; 
vived him, were  (^e  principal,  policies  and  additions  that  may  be  made 

entitled,  to  the  should  be  first  placed  in  government  securities.)  and  the 
exclusion  of-      .  *  *  .     " 

grandchildren,  interest  thereof  to  be  paid  to  each  of  their  respective 

widows  during  their  lives,  and  after  their  decease,  to 
each  of  their  respective  offspring  (if  any),  the  principal 
to  be  divided  equally  amongst  them  on  the  youngest  at- 
taining the  age  of  twenty-one  years,  and  if  not  any 
widow  or  offspring  of  either  side,  then  for  the  whole  of 
my  said  property  to  revert  back  to  my  said  child  or 
children  and  their  offspring,  jointly  and  equally,  as  I 
have  above  directed. 

The  testator  died  in  1803. 

The  son  John  Lester  married,  and  he  died  in  1859, 
leaving  no  widow,  but  four  children,  all  of  whom  had 
attained  twenty-one. 

One  of  them,  Gabriel,  had  six  children  living,  one 

of  whom  had  attained  twenty-one. 

The 

(a)  S.  C,  5  Mad<L  429;  9  Hare,  177;  10  Hare,  140 ;  3  De  Ger, 
M.  £  G.  857. 
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The  question  was  as  to  who  were  entitled  to  the  pro-        1861. 

duce  of  the  policy  on  John  Listers  life  (5,430/.).  "^ 

v. 
Mr.  Selwyn,  Mr.  Leach;  Mr.  R.  Palmer,  Mr.  Teed,        Tidd. 

Mr.  Bagshawe,  Mr.  Lloyd  and  Mr.  Taylor  appeared 

for  different  parties. 


On  the  one  hand,  it  was  argued  that  "  offspring" 
meant  "  issue/'  and  that  the  gift  was  too  remote,  as  the 
class  was  not  ascertained  until  the  death  of  any  widow 
of  the  sons,  and  which  widow  might  not  have  been 
born  at  the  death  of  the  testator;  Thompson  v. 
Beasley  (a). 

On  the  other  hand,  it  was  argued,  that  the  gift  was 
executory, and  that  "offspring"  was  limited  to  children, 
but  that  even  if  "  offspring"  were  held  equivalent  to 
"  issue,"  the  class  was  to  be  ascertained  at  the  death  of 
the  son,  and  within  the  legal  limits  as  to  time. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  if  a  settlement  had  been  made 
of  the  policy-money  by  this  Court  at  once,  the  trusts 
would  have  been  to  pay  the  interest  to  the  son's  widow 
for  life,  and  after  her  death,  to  divide  the  capital 
amongst  her  children,  to  be  a  vested  interest  upon  the 
death  of  the  father,  and  to  be  divided  among  the 
children,  after  the  death  of  the  widow,  when  each 
attained  twenty-one. 

(a)  3  Drew.  7. 

Decree. 

Declare,  that,  according  to  the  true  construction  of  the  will  of 
Jotiah  Lister,  the  four  children  of  the  deceased  Plaintiff  John  Litter, 
who  survived  him  and  attained  twenty-one,  were  entitled,  in  equal 
shares,  to  the  proceeds  of  the  policy  for  1,000/.  on  the  life  of  John 
Lister.— Reg.  Lib.  1861,  B.,fot.  946. 


Note.— 2  Jarman  on  Wilts  (2nd  edit.),  p.  81,  n. 
VOL.  XXIX — IV.  8  8 
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May  3,  22. 

A  partnership 
for  fourteen 
years  was  dis- 
solved before 
the  end  of  two 
years.     The 
Court,  under 
the  circum- 
stances, re- 
fused to  direct 
the  repayment 
of  any  portion 
of  the  premium 
paid  for  a  share 
in  the  business. 

Partners 
having  stipu- 
lated to  devote 
their  whole 
time  to  the 
business,  and 
one  having 
discontinued 


A1REY  t;.  BORHAM. 

npHIS    was   a    bill    to   obtain    the   dissolution   of   a 
partnership   entered    into   between    two   medical 
gentlemen,  and  for  the  repayment  of  a  sum  of  100/. 
paid  by  the  Plaintiff  to  the  Defendant. 

Both  parties  agreed  that  there  must  be  a  dissolution, 
and  the  only  question  was  as  to  the  return  of  the  100/., 
or  any  part  of  it. 

The  case  was  this: — The  Defendant,  in  June,  1859, 
put  an  advertisement  in  the  paper  to  this  effect: — 


"  Medical. — A   first-rate   opportunity   offers   for  a 
gentleman  with  a  double  qualification  to  join  an  esta- 
blished and  extensive  practice  at  the  west-end.     Pre- 
his  services,  an  mium   400/.;    certain   income   300/.    per  annum,  and 

probably  considerably  more." 


inquiry  was, 
upon  a  disso- 
lution, di- 
rected, as  to 
what  was  pro- 
per to  be  al- 
lowed to  the 
other  partner 
in  respect  of 
the  business 
having  been 
exclusively 
conducted  by 
him. 


The  Plaintiff  answered  the  advertisement,  a  meeting 
and  correspondence  ensued,  and  in  one  of  the  De- 
fendant's letters,  he  stated,  that  "  the  business  realised 
900/.  per  annum  ;  but  he  concluded  in  these  words : — 
"  I  am  willing  that  you  should  come  for  a  month  and 
see  what  is  doing,  and  judge  for  yourself."  The  Plain- 
tiff did  not  do  this,  but  entered  into  a  deed  of  partner- 
ship with  the  Defendant,  dated  the  1st  of  August,  1859, 
by  which,  in  consideration  of  400/.  to  be  paid  by  the 
Plaintiff  to  the  Defendant  at  the  times  and  in  manner 
thereinafter  mentioned,  the  Defendant  covenanted  to 
admit  the  Plaintiff  as  a  partner  in  his  business,  and 

as 
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as  such  that  the  Plaintiff  should,  as  from  the  31st  of  1861. 
July  last,  be  entitled  to  one-third  of  the  profits ;  and 
the  Defendant  thereby  guaranteed  that  the  amount  of 
such  one-third  part  should,  during  the  first  year  of  such 
partnership,  yield  to  the  Plaintiff,  clear  of  all  expenses, 
the  sum  of  300/.,  and  that  on  account  and  in  part  pay- 
ment thereof  the  Defendant  would,  for  the  space  of 
twelve  calendar  months,  pay  the  Plaintiff  16/.  135.  4rf. 
monthly.     It  also  provided  as  follows: — 

"That  each  of  the  said  partners  shall  and  will,  at  all 
times  during  the  continuance  of  the  said  partnership, 
devote  his  whole  time  to,  and  shall  and  will  diligently 
and  faithfully  employ  himself  in  and  about  the  business 
of  the  said  partnership,  and  shall  not,  during  (he  con- 
tinuance of  the  partnership,  absent  himself  from  the 
business,  unless  from  illness  or  other  inevitable  cause, 
against  the  consent  of  the  other,  nor  shall  he  devote 
his  time  and  attention  to  any  other  pursuit." 

And  the  Plaintiff  agreed  to  pay,  at  once,  100/.,  in 
part  of  the  400/.,  and  to  deposit  the  balance  with  a 
banker  in  their  joint  names,  and  upon  the  due  payment 
of  the  monthly  instalments,  100/.  of  the  money  de- 
posited was  to  be  paid  to  the  Defendant  at  the  end  of 
six  months,  and  the  remainder  at  the  end  of  twelve 
months. 

The  partnership  was  to  continue  for  fourteen  years. 

The  Plaintiff  paid  the  100/.  to  the  Defendant,  but  by 
subsequent  arrangement,  he  retained  the  remaining 
300/.  as  the  amount  of  his  share  of  the  profits  of  the 
business  which  had  been  guaranteed  to  him. 

The 

ss2 
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1861  ^e  Plaintiff,  complaining  that  he  had  been  deceived 

with  respect  to  the  net  income  of  the  business,  which  he 
alleged  amounted  to  no  more  than  600/.  a  year,  insti- 
tuted this  suit,  praying  that  the  partnership  might  be 
dissolved  and  the  affairs  wound  up,  and  that  the  De- 
fendant might  be  decreed  to  repay  the  100/,,  and  the 
amount  of  damages  sustained  by  the  Plaintiff. 

The  cause  now  came  on  for  hearing,  when  both  par- 
ties agreed  to  a  dissolution. 

Mr.  Selwyn  and  Mr.  Martindale  for  the  Plaintiff. 

Mr.  /2.  Palmer  and    Mr.   Schombery  for  the  De- 
fendant. 

Mr.  Selwyn  in  reply. 

See  Astle  v.  Wright  (a) ;  Featherstonhaugh  v.  Tur- 
ner (b);  Lee  v.  Page  (c);  and  see  Bullock  v.  Crockett  (d). 


The  Master  of  the  Rolls. 

May  22.  The  perusal  of  the  evidence  confirms  the  impression 

made  on  me  in  Court,  that  the  Plaintiff  fails  in  making 
out  his  case.  It  is  true  that  the  Defendant,  in  his 
letter,  stated  that  the  business  realised  900/.  per  annum, 
and  he  now  endeavours  to  explain  this  by  stating  that 
it  refers  to  the  latter  period  of  his  business,  and  not  to 
the  whole  antecedent  year.  But  in  this  letter,  the  De- 
fendant does  not  desire  the  Plaintiff  to  rest  satisfied 

with 

(a)  23  Beav.  77.  (d)   Vice-Chancellor  Stuart,  27 

(6)  25  Beav.  382.  Feb.  1862. 

(c)  30  L.  J.  (Chanc.)  857. 
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with  this  statement,  and  he  proposes  that  the  Plaintiff 
should  come  and  stay  with  him  for  a  month  and  see 
what  business  he  was  doing  and  judge  for  himself. 
This  the  Plaintiff  did  not  do,  and  I  think  that  he  did 
not  rely  on  the  Defendant's  statements;  what  he  placed 
most  reliance  upon,  and  which  appears  to  me  the 
strongest  circumstance  in  favor  of  the  Defendant,  was 
this:— That  the  Plaintiff  secured  to  himself  the  cer- 
tainty of  obtaining  300/.  for  the  first  year  as  his  share 
of  the  profits,  by  retaining  so  much  of  the  premium. 


1861. 


The  evidence,  in  this  and  in  other  cases  that  have 
come  before  me  of  a  similar  character,  shews,  that  the 
premium  is  usually  calculated  at  two  years'  purchuse  of 
the  net  profits  of  a  practice  of  this  description,  which 
is  always  a  precarious  one. 

According  to  the  Plaintiff's  statement,  the  business 
realised  upwards  of  600/.  per  annum,  and  the  Plain- 
tiff's share  would  exceed  200/.,  so  that  400/.  does 
not  appear  to  have  been  an  unfair  price,  and  there 
being  the  assertions  of  the  Defendant,  that  his  es- 
timate was  founded  on  the  amount  of  the  last  six 
months'  profits  of  the  business,  and  his  offer  to  allow 
the  Plaintiff  to  examine  into  the  matter  for  himself,  I 
cannot  come  to  the  conclusion  either  that  the  Plaintiff 
was  himself  deceived,  or  that  if  he  was,  that  the  De- 
fendant wilfully  deceived  him.  I  also  think  that  it  was 
the  duty  of  the  Plaintiff,  if  he  rested  his  case  on  his 
having  been  deceived,  to  have  come  to  the  Court  at 
once,  when  he  ascertained  what  the  business  really  was; 
but  the  course  of  dealing  and  the  negociations  lead  me 
to  a  different  conclusion. 


The  real  fact  appears  to  me  to  be,  that  these  two 
gentlemen   got  mutually  dissatisfied  with  each  other, 

and 
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1861.  ar|d  that  the  continuance  of  the  partnership  became  im- 
possible without  injury  to  both.  The  Plaintiff  then 
not  only  seeks  to  have  the  portion  of  his  premium  re- 
paid, but  also  to  have  compensation  awarded  to  him 
for  damages  alleged  to  have  been  sustained  by  him,  but 
he  wholly  fails  in  showing  that  he  has  sustained  any 
damage. 

I  do  not  think  it  desirable  to  comment  on  the  evi- 
dence given  in  support  of  the  cases  of  crimination 
made  by  the  Defendant  against  the  Plaintiff  for  want 
of  attention  to  the  business,  which  is  not  satisfactorily 
established,  and  still  less  of  immoral  conduct  on  his  part, 
which  is  wholly  disproved.  But  on  the  former  grounds, 
while  dissolving  the  partnership,  which  it  is  admitted 
must  be  done,  I  have  not  found  sufficient  to  justify  this 
Court  in  directing  the  return  of  any  portion  of  the  pre- 
mium paid  to  the  Defendant. 

The  decree  which  I  shall  make  is  this: — I  shall  de- 
clare the  partnership  dissolved  from  this  day,  and 
having  regard  to  the  opposite  charges  of  immorality, 
which  fail,  I  shall  give  no  costs  on  either  side.  I 
shall  appoint  the  Defendant  receiver  of  the  debts  due 
to  the  business  from  the  1st  of  August,  1860,  down  to 
the  present  time,  without  salary.  An  account  must  be 
taken  of  the  profits  made  during  that  period,  and  in 
case  it  shall  appear  that  the  Plaintiff  has,  during  any 
portion  of  that  time,  discontinued  his  services  at  the 
surgery  of  the  partnership,  inquire  what  is  proper  to  be 
allowed  to  the  Defendant  in  respect  of  the  business 
having  been  exclusively  conducted  by  him  during  that 
period. 
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MARSH  v.  KEITH. 

A%6,  7,24. 
rflHE  testator,  Joseph  Muskett,  by  his  will  dated  in  A  testator  de- 

1831,  devised  his  freeholds,  copyholds  and  lease-  charged8 with6 
holds  to  his  son  Joseph  Salisbury  Musketty  his  heirs,  the  payment  of 

o  i  •  ii  i     i  i  •  i       i  •  i  a  8Um  to  *rus" 

&c,  subject  nevertheless  and  he  did   thereby  charge  tees  and  with 
and  make  chargeable  all  his  said  manors  and  heredita-  "Merest  at  4/. 

°  m  percent.     I  he 

ments  thereinbefore  devised  and  bequeathed  to  his  said  trustees  were 
son  Joseph   Salisbury  Muskett  with    the   payment   to  tere^to  per-" 
John  Fellowes  and  Joseph  Sewell  of  27,000/.  and  in-  »ons  for  life, 
terest  for  the  same,  by  equal  half-yearly  payments,  at  deaths,  to  pay 
4/.  per  cent,  per  annum,  the  first  payment  to  be  made  at  l|le  money 

i  .     r     •  i       i  i  charged  to 

the  end  of  six  calendar  months  next  after  his  (the  tes-  their  children, 
tator's)  death.     And  he  directed  them,  and  the  trustee  Ueid;  uP°n  ther 

'  ...  construction  of 

or  trustees  for  the  time  being  acting  under  the  said  will,  the  will,  that 
to  stand  and  be  possessed  of  the  same  sum,  and  the  in-  tjJe  estate  had 
terest  thereof,  upon  the  trusts  and   for  the   purposes  » »ght»  *n  tne 
therein  and  hereinafter  expressed  and  declared  of  and  nants  for  ijfe, 
concerning  the  same,  that  is  to  say: — As  to  the  sum  of  to  pay  off  the 
12,000/.,  part  thereof,  upon  trust  to  receive  the  interest 
thereof,  so  long  as  the  said  principal  sum  should  remain 
a  charge  on  the  said  manors  and   hereditaments,  and 
after  the  receipt  of  the  same  principal  sum,  to  receive  the 
interest  and  dividends  of  the  stocks,  funds   and    se- 
curities on  which  that  sum  should  be  placed  out  or  in- 
vested, and  pay  and  apply  the  interest  and  dividends 
thereof  respectively  for  the  separate  use  of  his  daughter 
Elizabeth    Yetts  (since  deceased,    the    mother  of  the 
Plaintiff's),  for  and  during  her  life;  and  from  and  imme- 
diately after  the  decease  of  his  said  daughter,  upon 
trust  that  the  trustees  or  trustee  acting  under  his  said 
will  should  pay  the  interest,  dividends  and  annual  pro- 
duce 
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1861.  duce  of  the  said  sum  of  12,000/.,  and  the  stocks,  funds 
and  securities  on  which  the  same  might  be  placed  out  or 
invested,  to  his  grandchildren,  the  Plaintiffs  Elizabeth 
Marshy  Mary  Marsh  and  Joseph  Musket t  Yetts,  in 
equal  shares,  for  and  during  'their  respective  natural 
lives.  And  from  and  immediately  after  the  decease  of 
the  Plaintiffs  Elizabeth  Marsh,  Mary  Marsh  and 
Joseph  Mushett  Yetts,  or  of  any  or  either  of  thera,  and 
upon  the  death  of  each  one  of  them,  then  upon  trust 
that  the  same  trustees  or  trustee  should  pay  or  transfer 
that  part  or  share  of  the  said  principal  sum  of  12,000/., 
in  which  the  grandchild  so  dying  was  to  have  a  life  in- 
terest, to  the  child,  if  only  one,  and,  if  more  than  one, 
to  all  the  children  of  that  grandchild  in  equal  shares 
and  proportions,  so  as  the  child  or  children  of  him  or  her 
so  dying  should  take  only  that  part  or  share  of  and  in  the 
said  sum  of  12,000/.  in  which  his,  her  or  their  parent 
had  a  life  interest,  and  the  shares  of  the  same  children 
respectively  of  and  in  the  same  to  be  absolutely  vested 
in  them  respectively  on  their  respectively  attaining  the 
age  of  twenty-one  years,  and  to  be  paid  or  transferred 
to  them  respectively  as  soon  after  that  time,  and  after 
the  death  of  the  said  testators  said  daughter  and  grand- 
children, as  conveniently  could  be. 

And  as  to  the  sum  of  15,000/.  (other  part  and  residue 
of  the  said  sum  of  27,000/.),  upon  trust  that  the  trustees 
or  trustee  for  the  time  being  acting  under  his  said  will 
should  receive  the  interest  thereof  so  long  as  the  said 
principal  sum  of  15,000/.  should  remain  a  charge  upon 
the  said  manors  and  hereditaments,  and  after  the  receipt 
of  the  said  principal  sum,  to  receive  the  interest  and  di- 
vidends upon  which  that  sum  should  be  placed  out  or 
invested ;  and  as  to  10,000/.,  part  thereof,  upon  trust 
to  pay  the  interest  and  dividends  thereof  to  his  said  two 
granddaughters   the    Plaintiffs   Elizabeth   Marsh   and 

Mary 
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Mary  Marsh  in  equal  shares,  but  for  their  own  sole  and  1861. 
separate  use  respectively,  without  being  in  any  way 
liable  to  their  husband's  debts  respectively,  or  being 
subject  to  their  control ;  and  after  the  death  of  each  of 
them  respectively,  then  to  pay  and  divide  that  sum  of 
5,000/.,  in  which  the  granddaughter  so  dying  should 
have  a  life  interest,  to  the  children  of  that  grand- 
daughter in  equal  shares,  in  the  same  way  and  manner, 
to  all  intents  and  purposes,  and  to  be  subject  to  the  same 
trusts,  powers  and  provisions  in  all  respects,  as  were 
therein  declared  concerning  that  portion  of  the  sum  of 
12,000/.  which  was  thereby  provided  for  her  children 
after  the  death  of  his  said  daughter,  as  if  these  trusts, 
powers  and  provisions  had  been  again  repeated. 

And  as  to  the  5,000/.,  residue  of  the  said  sum  of 
15,000/,  upon  trust  to  pay  the  same  to  the  testator's 
grandson  Joseph  Muskett  Yetts  as  and  when  he  should 
attain  the  age  of  twenty-one  years. 

And  after  giving  a  power  of  advancement  to  the  ex- 
tent of  one-half  of  the  vested  or  expectant  share  of 
his  grandchildren  and  their  issue,  respectively,  the  tes- 
tator thereby  directed  the  trustees  for  the  time  being 
acting  under  his  said  will  to  lay  out  and  invest  all 
moneys  which  they  might  receive  in  any  of  the  funds  in 
Great  Britain,  or  on  real  securities  at  interest,  and  to 
vary  and  transpose  the  same,  as  often  and  in  such 
manner  as  they  might  think  proper.  And  the  testator 
further  declared  that  their  receipts  should  be  good  and 
sufficient  discharges  to  all  intents  and  purposes  what* 
soever. 

And  the  testator  further  declared,  that  whilst  his 
son  Joseph  Salisbury  Musket  tf  his  heirs  and  assigns, 
should  duly  and  regularly  pay  the  interest  of  the  said 

sum 
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1861.  sum  of  27,000/.,  at  the  rate  and  on  the  days  thereby 
appointed  for  payment  thereof,  the  same  sum  should 
remain  and  continue  a  charge  on  his  said  manors  and 

Keith.  hereditaments,  and  the  trustees  or  trustee  of  the  said 
sum  should  not  have  power  to  call  in  and  compel  pay- 
ment thereof,  but  subject  nevertheless  and  without  pre- 
judice to  the  right  of  the  same  trustees  or  trustee  to 
call  in  and  compel  payment  of  the  principal  of  the 
same  sum,  when  and  as  it  should  become  and  be  pay- 
able under  the  trusts  thereof  thereinbefore  declared. 

The  charge  of  27,000/.  was  reduced  to  26,000/.  by  a 
codicil. 

The  testator  died  in  1832,  and  in  1842  the  grandson 
Joseph  Musket t  Yetts  received  his  5,000/.,  leaving 
21,000/.  due  in  respect  of  the  charge. 

The  testator's  daughter  Elizabeth  Yetts  died  in 
1854,  and  the  Plaintiffs  Elizabeth  Marsh,  Mary  Marsh 
and  Joseph  Muskett  Yetts  were  now  entitled  to  the 
21,000/.  in  different  shares  for  life,  with  limitations 
over  to  their  children. 

In  1860,  the  estates  being  advertised  for  sale,  the 
Plaintiffs  Elizabeth  Marsh,  Mary  Marsh  and  Joseph 
Muskett  Yetts,  apprehensive  that  their  trustees  would 
receive  the  21,000/.  charge  out  of  the  purchase-money, 
filed  their  bill,  stating  that  they  were  desirous  that  the 
sum  of  21,000/.,  to  the  life  interest  in  which  they  were 
entitled,  should  not  be  raised  out  of  the  estate  charged 
therewith,  but  should  remain  upon  the  security  thereof, 
bearing  interest  at  4/.  per  cent,  per  annum.  That  they 
were  advised  tjiat  it  was  doubtful  whether,  according  to 
the  true  construction  of  the  will,  the  estates  could  be 
sold  with  the  concurrence  of  the  trustee,  Thomas  Moore 

Keith* 
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Keith,  free  from  the  sum  of  21,000/.;  and  that  he 
ought  not  to  join  in  such  sale  as  trustee  of  the  21,000/., 
for  the  purpose  of  conveying  the  estate  to  a  purchaser 
free  from  that  sum,  and  ought  not  to  receive  payment  of 
the  same  sum  out  of  the  purchase-money,  unless  and 
until  it  should  be  declared  by  this  Court,  that  it  could 
now  be  raised  out  of  the  estates  and  paid  to  him  as 
trustee. 
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The  bill  prayed  a  declaration,  that,  according  to  the 
true  construction  of  the  will,  the  sum  of  21,000/.  could 
not  be  raised  by  sale  or  mortgage  of  the  estates  charged 
therewith,  unless  or  until  the  same  or  some  part 
thereof  was  required  for  the  purpose  of  paying  the  same 
to  some  person  or  persons  having  acquired  a  vested 
interest  therein,  but  that,  in  the  meanwhile,  the  same  or 
such  part  thereof  as  was  not  required  for  the  purpose 
aforesaid  must  remain  a  charge  upon  the  estates  devised 
to  Joseph  Salisbury  Muskett,  and  that  interest  thereon, 
after  the  rate  of  4/.  per  cent  per  annum,  must  be  paid 
out  of  the  rents  and  profits  thereof.  It  prayed  an  in- 
junction to  restrain  Thomas  Moore  Keith  from  joining 
or  concurring  in  any  sale  or  in  any  conveyance  of  the 
estates,  as  the  trustee  of  21,000/.,  to  a  purchaser. 

Mr.  Selwyn  and  Mr.  Batten  for  the  Plaintiffs, 

Mr.  Follett,  Mr.  Surrage,  Mr.  Palmer,  Mr.  Hob  house, 
Mr.  Baggallay  and  Mr.  Phear,  for  the  Defendants. 

Sheppard  v.  Wilson  (a) ;  Wynter  v.  Bold  (6) ;  Dicken- 
son v.  Dickenson  (c) ;  Gillibrand  v.  Goold  (d)  were 
cited. 


The 


(a)  4  Hare,  392. 

(b)  1  Sim.  if  St.  507. 


(f)  3  Bro.  C.  C.  19. 
(d)  5  Sim.  149. 


630  CASES  IN  CHANCERY. 

Iftfil 

The  Master  of  the  Rolls. 


In  this  case,  the  testator  Joseph  Muskett  created  a 

charge  upon  his  real  estate  of  26,000/. ;  5,000/.,  part  of 

May  24.      this,  has  become  due  and  has  been  paid,  the  remainder, 

21,000/.,  is  now  a  charge  upon  the  estate,  with  interest 

at  4/.  per  cent,  per  annum. 

The  question  on  which  I  reserved  my  opinion,  and 
which  was,  in  truth,  the  only  one  argued  before  me,  is, 
whether  the  devisee  and  owner  of  the  estate  is  entitled 
to  require  the  trustees  of  this  charge  to  receive  the 
21,000/.  before  the  amount  has  become  actually  divisible 
amongst  the  persons  entitled  to  it.  The  persons  who 
are  beneficially  interested  in  this  charge,  being  satisfied 
with  the  security  of  the  estate,  naturally  prefer  the 
increased  rate  of  interest  of  4/.  per  cent,  which  remains 
payable  as  long  as  the  charge  subsists ;  and  the  owner 
of  the  estate,  for  the  same  reason,  is  desirous  that  the 
charge  should  be  paid  off.  The  cases  relied  on  by  the 
Plaintiff's  were,  Sheppard  v.  Wilson  (a) ;  Wynter  v. 
Bold  (ft)  and  Dickenson  v.  Dickenson  (c).  Of  these 
Sheppard  v.  Wilson  is  the  only  one  that  has  much 
resemblance  to  this  case.  Dickenson  v.  Dickenson 
merely  determined  that  where  an  estate  was  charged 
with  legacies  payable  on  the  legatee  attaining  twenty- 
one,  and  the  legacies  were  raised  before  the  period  of 
payment,  and  the  fund  in  which  they  were  invested 
proved  insufficient  to  realize  the  amount  of  the  legacies ; 
the  real  estate  was  not  discharged  from  its  liability  to 
make  good  the  deficiency.  Wynter  v.  Bold  (b)  deter- 
mined, that  the  legacies  could  not  be  raised  before  the 
period  when  they  become  payable,  and  that  the  question 

was 

(a)  4  Hare,  302.  (c)  3  Bro.  C.  C.  10. 

(6)  1  Sim.  4-  St.  507. 
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was  one  of  intention,  which,  upon  the  construction  of  1861. 
the  instrument  in  that  case,  happened  to  be,  that  the 
sums  were  not  to  be  raised  during  the  life  of  the  mother ; 
in  that  case  also  no  interest  was  payable  until  the 
legacies  became  payable.  In  Sheppard  v.  Wilson  (a), 
the  Vice-Chancellor  determined,  that,  as  the  settlement 
stated  at  what  time  the  portions  were  to  be  raised,  the 
Court  would  not  anticipate  the  period,  or  give  the  child 
an  inferior  security  for  their  portion. 

I  think  that  the  result  of  the  cases  establishes,  that 
this  is  a  question  of  intention  to  be  gathered  from  the 
instrument  creating  the  charge.  I  think  that  the  direc- 
tion in  this  will,  "  after  the  receipt  of  the  same  principal 
sum/'  to  receive  the  dividends  of  the  stocks  in  which 
it  should  be  invested,  and  pay  it  to  his  daughter 
Elizabeth  Yetts,  shows  that  the  testator  anticipated 
that  the  charges  might  be  paid  off  before  the  amount 
became  divisible. 

I  think  the  same  intention  appears  expressed  with 
regard  to  the  15,000/.,  the  remainder  of  the  charge,  and 
that  the  power  given  to  the  trustee  to  "  vary  and  trans- 
pose" the  securities,  shows  that  he  anticipated  that  the 
fund  would  be  paid  off  before  the  ultimate  division  of 
the  money.  It  would  also  appear,  that,  unless  the  owner 
of  the  estate  had  the  power  of  paying  off  the  charge 
before  the  fund  became  actually  divisible,  the  amount  of 
the  charge  would  have  to  be  raised  and  paid  piecemeal, 
one  portion  having  to  be  paid  off  before  another ;  and 
besides  this,  the  estate  also  would  remain  for  an  inde- 
finite period  saddled  with  the  charge,  and  not  market- 
able in  the  hands  of  the  devisee.  This  would  inflict 
considerable  injury  on  the  devisee,  and  it  is  not  to  be 

presumed, 

(«)  4  Hare,  392. 
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presumed,  against  him,  that  such  was  the  intention  of 
the  testator,  unless  it  appear  by  clear  and  distinct  words. 

The  clause  on  which  reliance  was  placed  by  the 
Plaintiff'  is  to  this  effect.  If  his  son  duly  paid  the  in- 
terest, the  27,000/.  should  remain  a  charge  on  the  estate, 
and  that  the  trustees  should  not  have  power  to  compel 
payment  thereof.  But  this,  I  think,  tells  in  favor  of 
the  power  of  the  devisee  to  pay  off  the  charge  at  his 
pleasure ;  for  it  is  a  clause  in  favor  of  the  owner  of  the 
estate.  Up  to  this  point,  I  think  that,  on  the  true  con- 
struction of  the  will,  the  devisee,  on  the  one  hand,  has 
power  to  pay  off  the  charge,  and  that,  on  the  other 
hand,  the  trustees  might  enforce  payment  of  it,  and 
insist  on  its  being  raised  when  tbey  might  think  fit; 
but  this  clause,  as  it  seems  to  me,  was  introduced  for 
the  purpose  of  fettering  the  power  of  the  trustees  and 
with  a  view  to  benefit  the  devisee,  and  to  enable  him  to 
prevent  his  being  compelled  to  raise  and  pay  the  charge 
until  it  was  convenient  to  him  to  do  so,  provided  he 
duly  paid  the  interest.  That  it  was  not  intended  to 
benefit  the  legatees  interested  in  the  charge,  by  keeping 
up  the  interest  at  4/.  per  cent.,  is  clear  from  this :— that 
if  the  interest  were  in  arrear,  the  will  supposed  that  the 
trustee  would  enforce  payment,  not  of  the  interest  due, 
but  of  the  whole  capital  sum. 


I  think,  therefore,  that  this  clause  was  not  intended 
to  fetter  the  devisees  from  paying  off  the  charge,  but 
that  the  object  of  it  was,  to  give  him  complete  control 
over  it,  and  to  determine  when,  if  at  any  time,  it  should 
be  paid  off,  prior  to  the  final  distribution  of  the  money, 
subject  always  to  this  condition  :  that,  until  it  was  paid 
off,  he  paid  interest  on  it  at  41.  per  cent,  per  annum. 


It  is  to  be  further  observed,  that  in  this  case,  the 

trustees 
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trustees  are  not  trustees  of  a  term  to  raise  the  money        1861. 
out  of  the  estate,  but  they  are,  in  fact,  only  trustees  of 
the  money  when  paid,  and  of  the  interest  due  on  it, 
which  they  are  bound  to  apply  as  directed  by  the  will. 

I  think,  therefore,  that  they  cannot  refuse  to  accept 
the  money  when  tendered,  if  it  should  be  tendered,  and 
that  this  charge  cannot  be  kept  on  the  estate  longer 
than  the  owner  of  that  estate  is  desirous  that  it  should  be. 


BOULTON  v.  PILCHER. 

May  8. 

npHE  testator,  Richard  Houlton,  by  his  will,  dated  A  testator  be- 
in  1829,  gave  and  bequeathed  to  his  trustees  his  Jjoids  in  trusT" 

leasehold  messuages  in  Walworth  and  Spitalfields,  upon  for  '»»  wife  for 

_    f  '  life,  and,  after 

trust,  out  of  the  rents,  to  pay  the  rents  and  perform  the  her  decease,  to 

covenants;   and  upon  further  trust  to  pay  the  residue  wty the  ™nt* 
'  r  t  m  r  J  for  the  main- 

of  the  rents  unto  his  wife  for  life.     And  from  and  im-  tenance  and 
mediately  after  her  decease,  upon  trust  that  they  should  education  of  all 

"during  the  respective  minorities  of  all  and  every  his  living  at  his 
children  who  should  be  living  at  the  time  of  his  decease  J^aTlhis 
or  born  in  due  time  afterwards,  pay  and  apply  the  rents,  »aid  children 
issues  and  profits  of  his  said  leasehold  premises,  after  twenty- one, 

the  deductions  aforesaid,  for  and  towards  their  respective  uP°n  tr,u*t  t0 

.  ...     "Gil  an«    Pay 

maintenance  and  education  ;  and  after  all  his  said  chil-  and  divide" 

dren  should  have  attained  the  age  of  twenty-one  years,  ^"Sldren 

then  upon  trust  that"  his  trustees  should  sell  the  said  and  ••  if  but 

leasehold  premises,  and  after  paying  all  costs  "  should  Burvjvjng 

pay  and  divide  the  residue  between  and  amongst  all  and  cljj^»" the 

every  his  said  children,  equally,  share  and  share  alike  cnnd#    Held, 

(if  more  than  one),  and  if  but  one  or  but  one  surviving  ^M11  th1 

child,  then  the  whole  to  such  child  for  his  or  her  own  survived  the 

use  and  benefit  absolutely.  SSdff 

terests. 
The  testator  died  in  1835,  leaving  his  widow  and  five 

children 
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children  surviving  him.  Of  these  children  Edward 
died  in  1843  and  Robert  in  1849,  having  attained 
twenty-one. 

The  testator's  widow  survived  them  and  died  in  1860, 
and  this  suit  was  instituted  by  the  widow  and  adminis- 
tratrix of  Robert  and  his  children,  to  have  the  rights  of 
all  persons  determined. 

Mr.  Follett  and  Mr.  O.  N.  Colt  for  the  Plaintiffs. 

Mr.  -R.  Palmer  and  Mr.  Shebbeare  for  the  children 
who  survived  the  widow. 

Mr.  H.  F.  Shebbeare  in  the  same  interest. 

Mr.  Selwyn  and  Mr.  F.  27.  Colt  for  the  heir-at-law. 

Parker  v.  Sowerby(a);  Templeman  v.  Warring ton (6); 
In  re  Smith's  Will  (c)  ;  Brocklebank  v.  Johnson  (d) ; 
Cambridge  v.  Rous(e);  Crozier  v.  Fisher  (f);  Edwards 
v.  Edwards  (g);  Pride  v \  Fooks  (fi);  Leslie  v.  The  Duke 
of  Devonshire  (i),  were  cited. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  all  the  children  who  survived 
the  testator  took  vested  interests. 


The  grounds  upon  which  I  proceed  are  these:  I  am 
of  opinion,  if  a  testator  simply  leaves  personal  property 
to  trustees  for  the  purpose  of  receiving  the  rents, 
dividends   and   interests   of    the    leasehold  and   other 

property 

(a)   1  Drew.  438.  (/)  4  Rust.  398. 

(6)  13  Sim.  267.  (g)  15  Bfav.  357. 

(c)  20  Beav.  197.  (h)  3  De  G ex  $  Jones,  252. 

(d)  20  Beav.  205.  («)  2  Bro.  C.  C.  189. 

(e)  25  Beav.  409. 


Bo  U  MO  J* 

V. 
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property  and  to  divide  it  among  all  the  children,  who        1861. 

shall  survive  him  for  their  maintenance  and  education, 

and  then  directs  that  "after  all  shall   have   attained 

twenty-one/' the  property  shall  be  sold  and  the  proceeds      Pilcheb. 

paid  and  divided  amongst  all  the  children,  that  all  those 

children  take  vested  interests  at  the  death  of  the  testator. 

It  probably  would  be  different  if  a  portion  only  of  the 

income  was  directed  to  be  applied  for  their  maintenance, 

or  if  a  discretion  were  to  be  given  to  the  trustees  upon 

the  amount  to  be  applied.     But  where  there  is  a  positive 

and  direct  trust,  that  the  whole  of  the  income  of  the 

property  shall    be  divided    amongst  the  children  who 

survive  hiin  until  they  all  attain  twenty-one,  and  that 

then  it  is  to  be  sold  and  the  corpus  divided  amongst 

them,  I  am  of  opinion  that  that  bequest  vests  at  the 

death  of  the  testator  in  the  children  who  survive  him,  and 

that  the  direction  to  sell  is  merely  postponed  for  the 

convenience  of  division.    The  shares  and  interests  of 

the  children  being  ascertained  previously,  the  division  is 

to  take  place  at  a  time  when  they  can  all  give  receipts 

for  their  shares  of  the  purchase-money.     That  is,  it  is 

vested  at  once,  but  the  division  is  postponed  for  the 

convenience  of  the  estate. 

The  next  question  is  this :  —  whether  that  construc- 
tion is  varied,  where  a  life  estate  is  interposed  in  the 
first  instance,  for  here  the  testator  directs  that  the  rents 
of  the  leaseholds  shall  be  applied  for  the  benefit  of  his 
widow  for  her  life. 

But  this  is  not  a  case  in  which  the  vesting  is  post- 
poned until  after  the  death  of  the  widow,  but  the  sale 
is  only  postponed  for  the  convenience  of  the  estate  and 
of  the  division.  The  sale  is  not  to  take  place,  neces- 
sarily, on  the  death  of  the  widow ;  if  the  widow's  death 
takes  place  while  some  of  the  children  are  infants,  it  is 

vol.  xxix — iv.  t  t  atill 


636 


CASES  IN  CHANCERY. 


1861. 

BOULTON 

V. 
PlLCHER. 


still   further   postponed    until   they   have   all   attained 
twenty-one  and  can  give  receipts  for  their  shares. 

Therefore,  in  my  opinion,  the  interposition  of  the  pre- 
ceding life  estate  does  not  affect  the  vesting  of  the 
shares  at  once  upon  the  death  of  the  testator. 


I  confess  there  id  some  difficulty  in  exactly  seeing 
what  these  words  "  but  one/'  which  is  twice  repeated 
in  the  sentence  "  if  more  than  one,  and  if  but  one,  or 
but  one  surviving  child/'  mean.  They  appear  to  me 
words  of  surplusage  only,  and  I  read  it  as  if  it  ran 
thus :  "  if  more  than  one,  and  if  but  one  surviving 
child,  then  the  whole  to  such  child,  to  be  for  his  own 
use  and  benefit  absolutely,"  in  which  case,  the  word 
"  surviving"  clearly  has  reference  to  the  death  of  the 
testator  and  not  to  any  other  period.  It  is  to  be 
observed  that  just  before  he  directs  the  residue  to  be 
divided  "amongst  all  and  every  my  said  children."  You 
must  therefore  refer  to  what  children  he  previously 
adverts  to,  and  you  find  it  is  "  all  and  every  my  children 
who  shall  be  living  at  the  time  of  my  decease,  or  born 
in  due  time  afterwards,"  which  last  words  are  mere 
words  of  surplusage. 
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STOKOE  v.  COWAN. 

May  24. 

i^N  the  27th  of  April,  1857,  the  intestate,  Thomas  Policies  of  as- 
^^     Yellowley  Cowan,  effected  an  insurance  on   his  8;nce  the  1  &  2 
life  in  the  Clerical,  Medical  and  General  Life  Assurance  v*l:  c  }}?* 

J  s.  12,  within 

Society,  whereby  500/.  was  assured  to  be  paid,  "  out  of  the  Statute  of 

the  funds  of  the  society,"  to  his  executors,  administra-  £raudulent 
J  J  J"  '  Conveyances 

tors  or  assigns.    The  yearly  premium  was  6/.  15*.  9d.  (13  EHz.c.5). 
In  June,  1858,  he  effected  a  similar  policy  for  300/.         by  a^nJonTn 

extremis  of  a 

m  •  ...  policy  on  his 

The  intestate  deposited  these  policies  with  his  mother,  fife  set  aside  as 

Isabella  Cowan,  widow,  as  a  security  for  174/.  3s.  Qd.  ^«J«* 

7  '  J  again st  his 

Afterwards,  by  an  indenture  of  the  9th  of  November,  creditors. 
1859,  Thomas  Yellowley  Cowan  assigned  absolutely  the 
policies,  and  the  sums  of  500/.  and  300/.  thereby 
assured,  and  his  claim  "  upon  the  capital,  stock  and 
funds  of  the  said  assurance  company  in  respect  thereof, " 
to  his  mother,  in  consideration  of  the  debt  of  174/.  3s.  Qd. 
due  to  her,  but  subject  to  the  payment  of  the  premiums. 

Thomas  Yellowley  Cowan  died  on  the  3rd  of  December, 
1859,  within  a  month  after  the  assignment. 

At  the  date  of  the  assignment,  Thomas  Yellowley 
Cowan  was  in  embarrassed  circumstances ;  be  was  in- 
debted to  the  Plaintiff  Mr.  Siokoe  in  the  sum  of  532/. 
and  to  other  persons,  and  these  debts  still  remained 
unpaid. 

It  was  also  distinctly  proved,  that  the  intestate  was, 
at  the  date  of  the  deed,  confined  to  his  bed  by  a  serious 
illness,  and  that  consumption  had  set  in.     One  of  his 

t  t  2  medical 
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1861.  medical  men  deposed  that  "there  was  no  chance  of  his 
recovery/'  and  the  other  stated,  "  that  on  the  23rd  of 
November,  1859,  the  chance  of  his  recovery  was  quite 
hopeless."  He  was  also  a  man  of  intemperate  habits, 
being  frequently  in  a  state  of  intoxication. 

This  suit  was  instituted  by  Mr.  Stohoe,  on  behalf  of 
himself  and  the  other  creditors  of  the  intestate,  seeking, 
amongst  other  things,  to  set  aside  the  deed  of  the  9th  of 
November,  1859. 

One  of  the  Defendant's  witnesses,  an  actuary,  deposed 
that  the  policies  were  not,  in  his  opinion,  of  any  value, 
and  that  a  purchaser  would  not  have  been  found  for  the 
same. 

Mr.  R.  Palmer  and  Mr.  A.  G.  Marten  for  the  Plain- 
tiff, argued  that  the  assignment  was  a  fraud  on  the 
creditors  and  void  under  the  statute  of  13  Elizabeth,  c.  5. 
That  policies  of  assurance,  though  choses  in  action, 
had,  since  the  1  &  2  Vict.  c.  110,  s.  12,  become  available 
for  the  payment  of  debts  under  an  execution,  and  were 
therefore  within  the  statute  against  fraudulent  convey- 
ances ;  Law  v.  The  Indisputable  Life  Assurance  Com- 
pany (a)  ;  Robson  v.  M'Creight  (5). 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  the  Defendants, 
argued,  first,  that  under  the  circumstances  of  the  case, 
the  assignment  was  not  void,  the  utmost  value  having 
been  given  for  the  policy,  which  was  of  little  or  no 
value,  the  assignee  being  liable  to  pay  the  premiums,  and 
its  value  depending  entirely  on  the  amount  of  future 
payments. 

Secondly,  that  no  conveyance  could  be  void  under  the 

13  Elizabeth, 

(a)  I  Kay  $  John.  223.  (b)  25  Beav.  272. 
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13  Elizabeth,  c.  5,  unless  the  thing  conveyed  was  liable 
to  be  taken  under  an  execution,  thus  formerly  a  convey- 
ance of  copyholds  could  not  be  fraudulent  against  cre- 
ditors, for  copyholds  could  not  be  seized  under  an 
execution  ;  see  Mathews  v.  Feaver  (a). 


1861. 


That  prior  to  the  statute  of  the  1  &  2  Viet.  c.  110, 
policies  of  assurance  and  other  choses  in  action  were  not 
within  the  statute  of  Elizabeth,  because  they  could  not 
be  seized  under  an  execution,  and  that  although,  by  the 
1  &  2  Vict.  c.  110,  s.  12,  the  sheriff  might  now  seize 
money  or  bank  notes,  and  any  cheques,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties  or  other 
securities  for  money,  still  that  a  policy  of  assurance, 
payable  only  out  of  the  assets  of  a  public  company, 
could  not  be  considered  as  coming  within  these  terms. 
That  there  was  no  case  shewing  that  the  sheriff  could, 
under  a  writ  of  fi.fa.%  seize  a  policy  of  assurance  and 
convert  it  into  money,  and  that  therefore  the  rights  of 
creditors  could  not  be  defeated  by  the  assignment  of 
such  an  instrument. 


The  Master  of  the  Rolls. 

I  think  that  the  Plaintiff  is  entitled  to  a  decree,  and 
that  the  policies  of  assurance  must  be  treated  as 
securities  for  money  within  the  statute  of  1  &  2  Vict. 
c.  110,  s.  12.  It  might  have  been  a  question  of  some 
doubt  before  the  case  of  Law  v.  The  Indisputable  Life 
Assurance  Society  (6),  which  I  followed  in  Robson  v. 
Mi  Creight  (c).  But  I  consider  that  decision  to  put  a 
just  construction  of  the  statute,  and  that  I  ought  to  act 
on  it. 

In 


(a)  1  Cox,  278. 

(b)  1  Kay  £  John.  223. 


(c)  25  Beav.  272;  and  tee  Bar- 
rack  v.  M'  Cullock,  Z  Kay  $  J.  11 0. 


Stokoe 

V 
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1861.  I"  this  case,  it  was  suggested  that  the  policies  were 

worth  nothing  in  the  market,  and  that  they  could  not  be 
held  to  be  securities  for  money.     But  the  Court  cannot 

Cowan.  gQ  into  the  question  whether  they  would  sell  for  a  large 
or  a  small  sum  in  the  market.  I  assume  they  were  of 
much  value,  and  the  value  of  a  policy  does  not  depend  so 
some  on  the  number  of  payments  made,  as  on  the  age  of 
the  assured  and  the  state  of  his  health  at  the  time  the 
assignment  takes  place.  I  am  of  opinion  they  must  be 
treated  as  securities  for  money,  charged  on  the  property 
of  the  assurance  company,  and  that  the  Defendant 
cannot  dispute  the  statement  to  that  effect  contained  in 
the  assignment. 

The  next  question  is,  whether  this  transaction  can 
stand  good  under  the  statute  of  the  13  Eliz.  c.  5.  I 
am  of  opinion!  on  the  evidence,  that  at  the  date  of  the 
assignment,  everybody  concerned  well  knew  that  the 
man  was  dying,  and  could  not  live  out  the  year.  Not 
only  his  habits  and  state  of  debility,  but  the  species  of 
illness  under  which  he  was  suffering,  convince  me  that 
in  October  everybody  knew  he  could  not  live  long. 

It  is  true  that  if  the  policies  had  been  put  up  for  sale 
by  auction,  they  would  not  have  fetched  much,  but  the 
persons  about  him  knew  the  improbability  of  his  living, 
and  the  evidence  shews  that  in  that  year  they  knew  that 
the  policies  were  of  much  greater  value  than  174/.,  and 
so  far  as  the  premiums  were  concerned,  that  it  was  not 
likely  they  would  ever  have  to  pay  any.  The  assignment, 
therefore,  cannot  stand  against  creditors  further  than  as 
a  security  for  the  money  due  to  the  Defendant  at  the 
time. 

It  must  therefore  be  set  aside,  so  far  as  regards  the 
equity  of  redemption. 
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MODLEN  v.  SNOWBALL. 

May  29,  30. 

BY   articles  of  agreement  dated  the  8th  of  May,  The  Defendant 
Affreed  to  tAKe 
1860,  the  Plaintiff  Modlen  agreed  with  the  De-  alease  of  a 

fendant  Snowball  as  follows  :—  public-house, 

provided  a 

"  Thai  Robert  Modi**  shall  and  will,  provided  the  r?tai!  .Ii?enc» 

7  *  should  be  ob- 

retail  licence  be  obtained  to  the  said  hereditaments  and  tained.    The 
premises,  and  the  said  Robert  Modlen  hereby  agrees  to  aft^^ 
use  his  utmost  endeavours  to  procure  the  same,  like-  granted  a 

x      i_        x   xl  a  r         i  •  written  licence 

wise  to  be  at  the  cost  and  expense  of  making  any  to  sell  excise- 
application  to  the  justices  in  quarter  sessions  assembled  able  liquors 

rr  •*  -i  and  to  permit 

that  may  be  necessary  for  the  purpose  of  obtaining  the  them  to  be 
said  retail  licence  on  or  before  the  11th  of  November  next,  ^^^^J 
well  and  effectually,  by  indenture,  demise,  lease  and  but  they  in- 
set unto   the  said   Cuthbert  Snowball  an  inn,  called  veroa|  promi8e 
'  The  Board,9  for  seven  years  at  a  rent  of  18/."  *■*  P.0  excise- 

able  liquors 
should  be  sold 

The  agreement  contained  a  proviso  as  follows :— <        Uo^u^n^lie 

"Provided  always,  and  these  presents  are  upon  this  HcSThat the 
express  condition,  that  if,  on  any  account,  the  retail  Defendant  was 
licence  be  not  obtained  to  the  said  premises,  the  said  take  the  lease. 
Cuthbert  Snowball  shall  be  at  liberty  at  any  time  there- 
after to  leave  the  said  premises  upon  paying  the  rent 
due." 


The  Defendant  entered  into  possession  to  qualify 
himself  as  a  publican  for  the  licence. 

On  the  20th  of  June,  1860,  the  justices  granted  to 
Snowball  a  written  licence  for  the  "  Board,"  to  sell  by 
retail  therein  and  in  the  premises  thereunto  belonging 
all  such  exciseable  liquors  as  the  said  Cuthbert  Snowball 

shall 
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1861.        shall    be  licensed    and    empowered  to  sell    under  the 
authority  and  permission  of  any  excise  licence,  and  to 
permit  all  such  liquors  to  be  drunk  or  consumed  in  his 
Snowball.     gajd  house  or  premises." 

The  licence  was,  however,  coupled  with  a  verbal 
condition,  which  the  Defendant  stated  as  follows:  — 

"  When  I  applied  for  the  licence,  William  Ponsonby 
Johnson,  esq.,  one  of  the  magistrates  present,  stated 
publicly  in  express  terms,  with  the  assent  of  all  the 
other  sitting  magistrates  (three  in  number),  that  the 
retail  licence  in  question  should  not  be  granted,  unless 
I  would  then  and  there  promise  that  no  exciseable 
liquors  should  be  sold  for  consumption  upon  the 
premises,  but  that  if  I  would  make  such  promise, 
the  ordinary  retail  licence  should  be  granted  to  me, 
or  to  that  effect;  and  under  such  compulsion,  I  then 
and  there  verbally  promised  and  undertook  that  no 
exciseable  liquors  should  be  sold  for  consumption  upon 
the  said  premises,  and  thereupon  and  only  upon  the 
faith  of  such  promise  and  undertaking,  the  licence  was 
granted  to  me  as  hereinbefore  mentioned,  and  the  said 
Mr.  Johnson  then  and  there  charged  the  superintendent 
of  police  to  watch  the  premises  and  see  that  my  said 
promise  was  observed." 


Under  these  circumstances,  the  Defendant  refused  to 
accept  a  lease,  and  in  November  gave  notice  that  he 
should  quite  in  May  next. 

The  Plaintiff  filed  his  bill  for  a  specific  performance 
of  the  agreement. 

The  Defendant  also  said  that,  "  the  liberty  to  sell  all 
kinds  of  exciseable  liquors  for  consumption  on  the  spot 

was 
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was  essentia]  to  his  business,  and  that  he  would  on  no        1861. 
account  have  agreed  to  take  a  lease  of  the  premises, 
except  on  condition  of  his  obtaining  such  liberty." 


MODLEN 
V. 

Snowball. 


He  said  that  it  would  be  of  little  consequence  to  him 
whether  the  verbal  undertaking  was  legally  binding  or 
not,  for  that  if  it  were  broken,  the  renewal  of  his  licence 
on  the  next  occasion  would  most  assuredly  be  refused. 

Mr.  Bagshawe  and  Mr.  J.  T.  Humphrey,  for  the 
Plaintiff,  argued  that  the  licence  contemplated  had  been 
obtained ;  that  the  verbal  condition  did  not,  in  terms, 
prevent  the  retail  trade,  but  only  the  consumption  of 
spirits  on  the  premises,  and  that  the  verbal  condition  was 
not  binding  in  law. 

Mr.  Osier,  for  the  Defendant,  contended  that  the 
Plaintiff  was  not  entitled  to  enforce  the  contract,  for 
the  licence  obtained  was  clogged  with  a  condition, 
binding  in  fact,  which  rendered  it  nugatory. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
licence  contemplated  had  been  merely  nominally  and 
not  substantially  obtained  ;  and  that  as  the  Defendant 
could  not  have  that  which  he  had  contracted  for,  the 
bill  must  be  dismissed. 


Not i.— Affirmed  by  the  Lordt  Juttices,  9th  November,  1861. 
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May  25. 

A  testator, 
after  reciting 
that  under  the 
settlement  in 
1819,  on  bis 
second  mar- 
riage, he  had 
power  to 
charge  5,000/. 
amongst  the 
children  of  his 
second  marri- 
age, proceeded 
to  appoint  it 
The  settlement 
of  1819  con- 
tained no  such 
power,  but 
a  re-settlement 
of  1839  con- 
tained a  power 
to  appoint  that 
sum  to  his 
younger  chil- 
dren.    Held, 
that  the  will 
was  a  valid 
execution  of 
the  power. 


In  re  EARDLEY  WILMOT. 

TN  1819,  Sir  John  Eardley  Eardley  Wilmot  (deceased) 
executed  a  settlement  on  his  second  marriage,  the 
terms  of  which  it  is  not  necessary  to  state,  further  than  it 
contained  no  power  of  charging  in  favor  of  younger 
children. 

By  indentures  dated  the  22nd  of  May,  1839  (being 
a  re-settlement  of  family  property)  certain  hereditaments 
were  settled  on  Sir  John  Eardley  Eardley  Wilmot  (de- 
ceased) for  life,  with  remainder  to  the  Petitioner  for  life, 
with  remainders  over.  This  deed  contained  a  power 
authorizing  Sir  John  Eardley  Eardley  Wilmot,  deceased, 
to  charge  the  hereditaments  with  any  sums  not  exceed- 
ing 5,000/.  for  the  portion  of  his  younger  children. 

Sir  John  Eardley  Eardley  Wilmot,  by  his  will,  dated 
the  2nd  of  July,  1846,  proceeded  as  follows  :— u  And 
whereas,  under  the  settlement  made  in  the  year  1819,  on 
my  second  marriage,  I  am  empowered  to  charge  the 
sum  of  5,000/.  on  my  said  real  estates,  and  to  divide  the 
same  among  the  children  of  my  second  marriage,  in 
such  proportions  as  I  may  direct  by  deed  or  by  my  last 
will  and  testament,  now  I  do,  by  this  my  last  will  and 
testament,  direct  and  give  unto  my  youngest  daughter, 
Eliza  Harriett,  the  sum  of  4,000/.,  part  of  the  said 
sum  of  5,000/.,  and  to  my  son  Chester  the  sum  of  500/., 
and  to  my  son  Charles  the  sum  of  500/.,  residue  of  the 
said  sum  of  5,000/." 

The  settlement  referred  to  in  the  testator's  will  as  made 
on  his  second  marriage  was  the  indenture  dated  the  27tb 

of 
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of  August,  1819,  but  which  did  not  contain  any  such         1861. 
power  as  that  referred  to  in  the  will. 


The  power  for  charging  the  estates  with  a  sum  not 
exceeding  5,000/.  for  portions  for  younger  children, 
contained  in  the  settlement  of  the  23rd  of  May,  1839, 
had  never  been  exercised,  unless  and  so- far  as  the  will 
of  John  Eardley  Eardley  Wilmot,  deceased,  could  be 
considered  as  an  execution  thereof. 

The  Petitioner,  by  this  petition,  submitted,  "  that  the 
will  of  Sir  John  Eardley  Eardley  Wilmot,  deceased,  did 
not  operate  as  an  execution  of  the  power  of  appoint- 
ment reserved  to  him  by  the  settlement  of  the  22nd  of 
May,  1839,  of  charging  the  estates  with  a  sum  not  ex- 
ceeding 5,000/.  for  portions  for  younger  children  ;  and 
that  the  last-mentioned  power  bad  never  been  exercised, 
and  that  Eliza  Harriett  Eardley  Wilmot,  Chester 
Eardley  Wilmot,  Charles  Oclavius  Eardley  Wilmot  did 
not  take  any  interest  in  the  trust  fund,  under  the 
appointments  expressed  to  be  made  to  them  respectively 
by  the  will." 

Mr.  R.  Palmer  and  Mr.  Faber,  for  the  Petitioner, 
argued  that  the  will  could  not  be  treated  as  an  execu- 
tion of  the  power  contained  in  the  deed  of  1839,  which 
was  not  a  marriage  settlement,  but  a  re-settlement.  That 
neither  the  power,  nor  the  subject  matter,  nor  the  objects, 
had  been  correctly  referred  to.  They  cited  Langslow  v. 
Langslow  (a). 

Mr.  J  ebb  for  the  surviving  trustee. 

Mr.  Droop  for  a  mortgagee. 

Mr.  Selwyn  and  Mr.  Speed  were  not  heard. 

The 

{a)  21  Bcav.  552. 
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1861. 
In  re 

WlLMOT. 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  power  is  well  executed.  The 
testator  says  he  is  empowered  to  charge  5,000/.  on  his 
estate,  and  he  appointed  4,000/.  of  it  to  his  daughter, 
and  500/.  each  to  his  two  younger  sons.  It  is  an 
inaccurate  and  incomplete  description  of  the  power;  but 
he  had  power  to  dispose  of  the  5,000/.  and  he  intended 
to  dispose  of  it.  Is  it  to  fail  because  he  does  not 
properly  describe  the  instrument  under  which  he  derived 
it?  I  think  not,  and  I  should  be  overruling  many  cases 
if  I  so  held. 


I  have  no  doubt  that  this  is  a  good  execution  of  power. 


May  29. 

It  was  pro- 
vided, by  the 
deed  of  settle- 
ment of  a  joint 
stock  company, 
"that  no  share- 
holder should 
be  at  liberty  to 
transfer  his 
shares,  except 
in  such  manner 
as  a  board  of 
directors 
should  ap- 
prove."    A 
shareholder 
contracted  to 
sell  his  shares. 
Held,  that  he 
was  bound  spe- 
cifically to  per- 
form the  con- 
tract, by  the 
execution  of  a 
transfer, 
though  the  di- 
rectors refused 
to  allow  it. 


POOLE  v.  MIDDLETON. 

npHE  Defendant,  Mr.  MiddUton,  being  the  holder  of 
seventy  shares  of  20/.  each  in  "  The  Patent  Fuel 
Company"  agreed,  in  November,  I860,  to  sell  to  the 
Plaintiff  (through  his  broker)  five  shares  at  the  price 
of  8/.  each. 

The  Defendant  having  refused  to  complete  his  con- 
tract, this  suit  was  instituted  by  Mr.  Poole  and  the 
broker  against  Mr.  Middleton,  praying  the  specific 
performance  of  the  contract,  and  that  the  Defendant 
might  execute  a  transfer  to  the  Plaintiff  of  the  five 
shares. 

The  joint-stock  company  in  question  had  been  duly 
registered,  in  1845,  pursuant  to  the  act,  and  had  since 
been  registered  as  a  company,  with  limited  liability, 
pursuant  to  the  Joint-Stock  Companies  Act,  1856. 

The 
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The  deed  of  settlement  of  the  company,  dated  the        1861. 
1st  of  October,  1845,  provided,  by  the  74th  clause,  as 
follows : — "  that  no  shareholder  shall  be  at  liberty  to 
transfer  his  or  her  share  or  shares,  except  in  such  manner    Middle™*. 
as  the  board  of  directors  shall  approve,  according  to  the 
provisions  in  that  behalf  in  the  said  act  contained." 

It  appeared  that  the  directors  were  adverse  to  the 
proposed  transfer,  and  that  they  not  only  declined  to 
furnish  a  form  of  transfer,  but  also  refused  tfie  transfer 
proposed.  By  his  answer,  the  Defendant  said,  "  I  refuse 
to  execute  such  transfer,  because  the  directors  of  the 
said  company  will  not  consent  to  my  making  such 
transfer.  I  do  allege  and  it  is  a  fact,  that  the  directors 
of  the  said  company  will  not  allow  me  to  make  the 
said  transfer  or  to  part  with  any  of  my  shares  in  the 
said  company  to  the  Plaintiff." 

"  I  submit,  as  a  question  of  law,  to  the  judgment  of 
this  honorable  Court,  and  humbly  insist,  that  the 
directors  of  the  said  company  have,  by  virtue  of  the 
74th  clause  of  such  deed,  power  to  prevent  me  from 
making  the  said  transfer  and  assignment,  quite  irre- 
spective of  any  wish  of  mine." 


Mr.  R.  Palmer  and  Mr.  F.  W.  Bush,  for  the  Plain- 
tiff, argued  that  this  Court  would  decree  the  specific 
performance  of  a  contract  to  sell  shares  of  this  descrip- 
tion ;  JDoloret  v.  Rothschild  (a).  That  the  7  &  8  Vict. 
c.  110,  s.  54,  declared,  that,  subject  to  the  regulations 
contained  in  the  deed  of  settlement,  it  should  be  lawful 
for  every  shareholder  to  sell  and  transfer  his  shares, 
and  that  the  directors  were  bound  by  the  same  section 
to  enter  the  transfer  in  "the  register  of  transfers"  book. 
That  the  74th  clause  of  the  deed  of  settlement,  giving 

the 

(«)  1  Sim.  if  Stu.  590. 
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1861.        the  directors  a  control  over  the  "  manner"  of  transfer, 

stTv-^;       had  reference  only  to  the  matter  of  form,  and  that  the 
Poole  j  ' 

Vm  directors  could  not  refuse  their  sanction  to  the  transfer 

Middlbton.  forany  private  reason  of  their  own;  Pinkettv:  Wright  (a). 
That  when  the  decree  had  been  made  and  the  transfer 
had  been  executed,  the  Plaintiff  would,  by  proceedings 
at  law,  compel  the  directors  to  make  it  effectual  by 
entering  it. 

Mr.  Baggallay  and  Mr.  Jessel,  for  the  Defendant. 
The  directors  have  bond  fide  exereised  their  discretion 
and  refused  to  sanction  the  transfer,  and  in  the  absence 
of  the  approval  of  the  .board  no  specific  performance 
can  be  enforced.  [The  Master  of  the  Rolls:  Is  it 
not  a  mere  question  of  conveyance  ?]  No ;  it  is  a 
question  as  to  the  right  to  transfer,  in  which  case  the 
usual  reference  as  to  title  is  made ;  Shaw  v.  Fisher  (&) ; 
and  not  as  to  the  form  of  transfer.  The  case  is  like  a 
sale  by  trustees  with  the  consent  of  a  tenant  for  life, 
who  refuses  to  concur,  and  which  raises  a  question  of 
title  and  not  of  conveyance.  Again,  if  the  Defendant 
shews  that  the  Court  cannot  upon  the  decree  relieve 
him  from  all  his  liability  in  respect  of  the  shares,  it  will 
not  decree  specific  performance.  If  the  transfer  be 
executed  and  the  directors  refuse  to  sanction  it,  another 
suit  will  then  arise  to  compel  the  purchaser  to  register 
the  transfer  and  exonerate  the  vendor  from  all  liability. 
The  7  k  8  Vict.  c.  110,  s.  54,  enables  a  shareholder  to 
transfer  his  shares,  but  "  subject  to  the  regulations  con- 
tained in  the  deed  of  settlement,"  and  here  the  deed  of 
settlement  restricts  the  transfer  "  except  in  such  man- 
ner as  the  directors  shall  approve/'  How,  then,  can 
di recto i*s  who  are  trustees  be  compelled,  in  defiance  of 
the  express   words,   to   transfer   these   shares  ?      But, 

besides 

(a)  2  Hare,  120.  (6)  2  De  C  Sf  S.  11, 
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besides  this,  the  7  &  8  Vict.  c.  100,  was  repealed  by 
the  19  &  20  Vict.  c.  47,  s.  107.  By  the  10th  section, 
the  articles  of  association  are  to  be  in  the  form  G, 
which  provides,  "  that  no  shareholder  shall  transfer  his 
share  without  the  consent  of  the  directors  expressed  in 
writing." 
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It  is  not  an  unreasonable  stipulation  that  the 
directors  shall  determine  who  shall  become  partners 
in  the  concern.  In  ordinary  partnerships  a  new 
partner  cannot  be  introduced  unless  with  the  consent 
of  all  the  partners ;  and  the  consequences  of  the  intro- 
duction of  a  new  member  into  a  company  might  be  to 
materially  alter  the  liabilities  of  the  other  shareholders. 

Here,  by  the  change  of  the  company  into  one  having 
limited  liability,  the  old  members  were  left  liable,  and 
unless  there  be  some  power  of  controlling  it,  all  the 
8ohrent  members  might  retire,  leaving  the  director,  and 
the  managing  body  alone  responsible  for  the  debts  and 
liabilities  of  the  company. 

There  is  another  clause  in  the  deed  (84th)  that  no 
person  shall  become  a  shareholder  until  he  has  exe- 
cuted a  covenant  to  be  approved  of  by  the  directors, 
which  the  Plaintiff  has  never  done. 


The  Master  of  the  Rolls. 

I  am  sttfl  of  opinion  that  the  Plaintiff  is  entitled  to  a 
-decree  for  specific  performance.  I  decide  no  question 
between  the  company  and  any  shareholder ;  that  is  a 
question  which  I  could  only  do  in  the  presence  of  the 
company,  who  cannot  be  made  parties  to  a  suit  for 
the  specific  performance  of  a  contract  to  which  they  are 
not  parties. 

The 
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1861.  The  only  question,  therefore,  which  I  have  to  con- 

sider is,  whether  the  provisions  of  this  deed  make  it 
impossible  for  the   Defendant  to  perform  the  contract 
Middlkton.    which  has  been  here  entered  into,  so  far  as  he  is  capable 
of  entering  into  it. 

It  is  quite  true  that  in  ordinary  partnerships,  it  may 
be  a  very  reasonable  provision  to  introduce  into  the 
partnership  articles,  that  no  person  shall  be  introduced 
into  the  partnership  without  the  consent  of  all  the 
others,  and  that  one  partner  should  not  be  able  to 
dispose  of  his  share  without  the  consent  of  all  the 
others,  because,  in  an  ordinary  partnership,  every 
partner  has  a  share  in  the  management  of  it. 

But  shares  in  joint  stock  companies,  which  do  not 
belong  to  any  of  the  directors,  are  perfectly  distiuct 
from  such  cases.  They  are,  in  fact,  in  the  nature  of 
property,  and  according  to  the  ordinary  rule,  every 
person  possessed  of  property  has  a  right,  by  law,  to  dis- 
pose of  it,  except  to  the  extent  that  he  may  be  fettered 
by  any  contract  which  diminishes  or  derogates  from 
that  right.  Therefore,  unless  there  is  something  which 
prevents  him  from  entering  into  such  a  contract,  he 
has  a  right  to  dispose  of  his  property  in  any  share  in  a 
joint  stock  company,  which  is  a  right  to  receive  the 
dividends. 

Undoubtedly,  if  he  had  entered  into  a  contract  not  to 
sell  his  share  without  having  previously  obtained  the 
assent  of  certain  persons,  it  would  preclude  the  pos- 
sibility of  his  entering  into  such  a  contract,  and 
although  a  person  who,  ignorant  of  the  existence  of 
such  a  restriction,  had  entered  into  a  contract  with  him, 
might  maintain  an  action  for  damages  against  him,  still 
he  could  not  have  a  decree  for  specific  performance. 

But 
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But  as  I  am  informed  the  only  clause  in  the  deed  of       1861, 
settlement   that  affects  it  is  this : — "  That  no  share- 
holder shall  be  at  liberty  to  transfer  his  or  her  share  or 
shares  except  in  such  manner  as  the  board  of  directors    Middlbtok. 
shall  approve,  according  to  the  provision  in  that  be- 
half in  the  said  act  contained." 

What  then  is  there  to  deprive  a  shareholder  of  his 
right  to  give  to  another  person  his  power  of  receiving 
dividends,  or  his  liability  to  any  debts  which  may  be 
incurred  by  the  company?  The  clause  does  not  say, 
that  no  shareholder  shajl  be  at  liberty  to  enter  into  any 
contract  for  the  sale  of  his  shares  except  with  the  con- 
sent of  the  directors,  or  until  such  contract  has  been 
previously  submitted  to  and  approved  of  by  the  board 
of  directors,  who  shall  have  power  to  decide  as  they 
think  fit.  If  there  was  any  such  provision  as  that  in 
the  deed  of  settlement,  however  singular  it  might  appear, 
I  could  not  say  that  the  contract  was  a  valid  contract, 
until  it  had  been  approved  of  by  the  persons  whose  pre- 
vious consent  was,  by  the  stipulation,  rendered  neces- 
sary. 

But  a  transfer  necessarily  infers  that  a  prior  con- 
tract had  been  entered  into,  and  then  the  clause 
says  that  the  transfer  shall  not  take  place,  except  in 
such  manner  as  the  board  of  directors  shall  approve. 
I  do  not  say  whether  the  Plaintiff  will  become  a  share- 
holder unless  they  approve  of  the  manner  in  which  the 
transfer  is  made,  but  I  am  clear  that  the  decree  I  must 
make  upon  this  occasion  is,  that  the  contract  must  be 
specifically  performed,  and  in  case  the  parties  differ,  the 
conveyance  must  be  settled  by  me  in  chambers.  The 
mode  of  transfer  must  be  approved  by  the  board  of 
directors,  who  cannot  exercise  an  arbitrary  and  unrea- 
sonable will  on  such  an  occasion,  or  reject  the  mode  of 
transfer,  in  this  instance,  which  they  approve  and  allow 
in  other  cases. 

VOL.  xxix — iv.  u  u 
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Re  BROCKLESBY. 

June  1. 
Trustees  paid    HPHE  testator  bequeathed  his  personal  estate  to  three 

IhareTfTres^  executors,  upon  trust  to  get  in  and  invest,  and  pay 

due  of  a  mar-  the  income  to  his  wife  for  life,  "  and  after  her  decease," 
into  Court.  ln  tru8t  f°r  his  children  who  should  be  then  living, 
under  the         equally  to  be  divided  amongst  them;  the  share  or  shares 

Trustee  Relief     n        J  .  . 

Act.    The        of  his  sons  to  be  payable  to  them  immediately  upon  the 

Court  refused    death   of  h;s  wife      but  w;th  reSpect  to  the  share  or 

to  make  the  m  7  r 

trustees  pay      shares  of  his  daughters,  it  was  his  will  that  his  trustees 

servlnl  that "  s^ould  only  pay  them  the  interest  or  dividends  of  their 
it  was  not  or  her  shares  or  share  for  and  during  the  term  of  their 
too  strictly  in  natural  lives,  or  until  they  or  either  of  them  respectively 
such  cases.        should  be  married,  and  on  the  marriage  of  either  of 

them,  should  pay  and  transfer  the  share  of  her  so 
marrying  to  the  trustees  of  any  settlement  to  be  made 
on  such  marriage.  And  in  case  both  or  either  of  his 
daughters  who  should  survive  his  wife  should  happen  to 
die  without  being  married,  then,  as  to  her  or  their  share 
or  shares,  the  testator  directed  that  his  trustees  should, 
after  the  death  of  such  daughter  or  daughters,  pay  and 
transfer  her  or  their  share  or  shares  to  such  person  or 
,  persons,  and  in  such  manner  as  his  said  daughter  or 

daughters  so  dying  unmarried  as  aforesaid  should  direct, 
limit  and  appoint,  and  in  default  of  such  direction  and 
appointment,  and  subject  thereto,  then  should  pay  and 
transfer  the  same  to  the  next  of  kin  of  his  daughter  or 
daughters  so  dying  unmarried. 

By  a  codicil,  the  testator  bequeathed  the  capital  of  any 
portion  of  his  personal  estate  of  which  his  daughter 
Mary  Parhin  Brocklesby  should  be  entitled  to  the  income 
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for  her  life,  under  his  will  or  any  codicil  thereto  already     •  1861, 
or  thereafter  to  be  made,  unto  Mary  Parkin  Brochlesby,      v^p^-^/ 
her  executors,  administrators  and  assigns.  Brocklfsby. 

The  testator  died  in  1859,  and  his  widow  in  1861. 

After  the  testator's  death,  his  daughter  Mary  Parkin 
Brochlesby  married  Mr.  Robinson,  but  no  settlement 
was  made  on  their  marriage. 

After  the  widow's  death,  the  trustees  paid  Mrs.  Robin- 
sons share  into  Court  under  the  Trustee  Relief  Act  (10 
&  1 1  Vict.  c.  96). 

The  trustees  alleged,  as  a  reason  for  such  transfer, 
that  they  were  unable  to  determine  whether,  under  the 
said  will  and  codicils  of  the  testator,  the  husbands  of  his 
daughters  were  entitled,  in  their  right,  to  receive  payment 
of  their  principal  sums,  or  whether  the  daughters  were 
entitled  to  receive  the  income  of  the  trust  funds  during 
their  lives  for  their  separate  use.  Before  the  transfer, 
Mr.  and  Mrs.  Robinson  submitted  to  the  trustees  that 
they  were  entitled  to  payment,  and  Mrs.  Robinson 
waived  any  right  to  a  settlement. 

This  was  a  petition  presented  by  Mr.  and  Mrs.  Rooin- 
son,  praying  that  the  funds  might  be  paid  to  Mr.  Robin- 
son, and  that  the  trustees  might  pay  the  costs  of  paying 
the  fund  into  Court  and  of  this  application. 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  in  support  of 
the  petition,  argued  that  the  trust  was  clear,  and  that  the 
trustees  having  wilfully,  wantonly  and  without  sufficient 
cause  created  an  unnecessary  expense,  ought  to  bear  it 
personally  ;   Re  Knight  (a). 

Mr  Selwyn,  contrd,  was  not  called  on. 

The 

(«)  27  Beav.  49. 
V  v2 
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1861.  The  Master  of  the  Rolls. 

„  I  cannot  make  the  trustees  pay  the  costs.     I  think 

Bkocklebby.  . 

they  have  acted  bona  fide  in  this  case. 

Knight's  Case  differs,  for  there  the  persons  entitled 
had  been  ascertained  in  a  suit  to  which  the  trustees  were 
parties,  and  the  only  alleged  reason  for  paying  it  into 
Court  was  that  the  persons  entitled  were  in  the  Austrian 
service. 

It  is  also  to  be  borne  in  mind,  that  except  on  a 
petition,  there  could  be  no  affidavit  of  no  settlement, 
which  the  Court  always  requires,  though  there  might  be 
a  solemn  declaration.  Besides,  the  lady  must  give  her 
assent  to  the  payment  to  her  husband.  I  think  that  it 
is  desirable  not  to  act  too  strictly  in  these  cases,  though 
there  is  a  difficulty  in  drawing  the  line. 


THOMPSON  v.  THOMPSON. 

June  7. 
A  testator  be-   HHHE  testator,  by  his  will  dated* in  1840,  bequeathed 

Eft'        X      as  follows:- 

hoTd^o^is^"  "  *  likewise  bequeath  to  ray  dear  wife,  for  her 
wife  for  life,  natural  life,  all  my  right  and  interest  in  and  to  a 
death  to  be  dia-  copyhold  dwelling-house,  situated  No.  20,  Cockspur 
STbe^ fiT  f  &lreet9  parish  of  St.  lUartin9s9  now  in  the  occupation  of 
his  surviving     Mr.   Colley,  saddler,  likewise   my  interest  in  Plover 

aDddsrhare,lhare  BaU  e8tate>  situale  in  the  Parish  of  Oilmanby,  county 
alike."    The     of  York.    And  I  hereby  name  and  appoint  Mr.  Charles 

fact,  leasehold.  Thompson  and  Mr.  John  Savage  my  executors  in  trust 
BeW,  that  only  for  ^ne  aD0Ve  property  during  the  natural  life  of  my 

who  survived  dear 

the  widow  were 

entitled  to  share  in  the  proceeds  of  the  house. 
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dear  wife,  at  her  deafa,  to  be  disposed  of  for  the  benefit        1861. 

of  my  surviving  children,  share  and  share  alike."  .  v-^v-^/ 

Thompson 
v. 
The  testator  died  in    1840,  leaving  his  widow  and     Thompson. 

seven  children  surviving  him. 

The  Cochspur  Street  house  was  not,  as  stated  in  his 
will,  of  copyhold  tenure,  but  was  a  leasehold  held  under 
the  Dean  and  Chapter  of  Westminster. 

Three  of  the  testator's  children  died  in  the  lifetime  of 
his  widow. 

The  widow  died  in  1859. 

The  question  was,  whether  the  property  belonged  to 
the  seven  children  who  survived  the  testator,  or  to  the 
four  who  survived  the  widow,  of  whom  the  Plaintiff  was 
one. 

Mr.  Alfred  Bailey,  for  the  Plaintiff,  and  Mr.  Bag- 
shawe,  Mr.  C.  Wood  and  Mr.  Freeling,  for  the  De- 
fendants, in  the  same  interest,  argued,  that  the  survivor- 
ship had  reference  to  the  period  of  division,  t.  e.9  the 
death  of  the  tenant  for  life,  and  that  those  only  of  the 
children  who  survived  the  widow  were  entitled.  They 
cited  Cripps  v.  Wolcott(a);  Brograve  v.  Winder  (b); 
Wordsworth  v.  Wood(c);  Taylor  v.  Beverley  (d); 
Neathway  v.  Reed  (e) ;  Stevenson  v.  Gullan  (/)  ;  Rus- 
sell v.  Long  (g) ;  Spurrell  v.  Spurrell  (A) ;  Hearn  v. 
Baker  (i) ;  Hind  v.  Selby{k). 

Mr.  Selwyn,  Mr.  Mackeson,  Mr.  Follett  and  Mr. 
T.  Stevens,  for  the  representatives  of  children  who  died 

in 

(«)  4  Madd.  11.  (/•)  18  Beav.  615. 

(6)  2  Vetjun.  634.  (g)  4  Km.  554. 

(i)  2  Beav.  25 ;  4  Myl.  6?  CV.  (A)  11  Hare,  154. 

641  ;   1   U.  o/'L.  Cat.  129.  (i)  2  Kay  Sf  J.  383. 

((/)  1  Coll.  108.  (*)  22  beav.  373. 
(«)  3  De  G.t  M.  $  G.  18. 
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1861. 


Thompson 

v. 
Thompson. 


in  the  life  of  the  widow,  argued,  that  if  the  house  had 
been  copyhold  the  survivorship  would  have  had  re- 
ference to  the  period  of  vestiug,  and  that  the  same  rule 
must  be  applied,  although  the  house  was  leasehold,  for 
the  testator's  intention  was,  that  the  rule  as  to  realty 
should  apply.  They  cited  Roebuck  v.  Dean  (a) ; 
Hodgson  v.  Smithson{b). 

The  Master  of  the  Rolls  considered  that  the  decision 
in  Cripps  v.  Wolcot  governed  this  case,  and  he  declared 
that  only  those  children  of  the  testator  who  survived 
the  testator's  widow  were  entitled  to  share  in  the  pro- 
ceeds of  the  house  in  Cockspur  Street. 

(«)  2  Vc*.jun.  267.  (*)  21  Bt  or.  354. 


June  8. 

The  Court  will 
not,  under  the 
22  &  23  Vict. 
c.  35,  s.  30, 
give  its  opinion 
for  the  guid- 
ance of  trus- 
tees on  the 
effect  of  a  limi- 
tation con- 
tained in  an 
instrument. 


Re  MARY  HOOPER. 

rpHIS  was  a  petition,  presented    by  trustees  under 
"*•      the  22  &  23  Vict.  c.  35,  for  the  opinion  of  the 
Court  as  to  the  construction  of  a  will. 

By  the  30th  section  of  this  act  it  is  enacted,  "  that 
any  trustee,  executor  or  administrator  shull  be  at  liberty, 
without  the  institution  of  a  suit,  to  apply  by  petition  to 
any  Judge  of  the  High  Court  of  Chancery,  or  by  sum- 
mons upon  a  written  statement  to  any  Judge  at  Cham- 
bers, for  the  opinion,  advice  or  direction  of  such  Judge 
on  any  question  respecting  the  management  or  admi- 
nistration of  the  trust  property,  or  the  assets  of  any  tes- 
tator or  intestate,  such  application  to  be  served  upon,  or 
the  hearing  thereof  to  be  attended  by,  all  persons  in- 
terested  in  such  application,  or  such  of  them  as  the  said 
Judge  shall  think  expedient;  and  the  trustee,  executor 
or  administrator  acting  upon  the  opinion,  advice  or  di- 
rection given  by  the  said  Judge  shall  be  deemed,  so  far 

as 
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as  regards  his  own  responsibility,  to  have  discharged        1861. 
his  duty  as  such  trustee,  executor  or  administrator  in 
the  subject  matter  of  the  said  application." 

Mr.  T.  H.  Terrell  in  support  of  the  petition. 

The  Master  of  the  Rolls  stopped  the  case,  ob- 
serving that  the  object  of  this  clause  was  to  assist 
trustees  in  the  execution  of  the  trusts,  as  to  little 
matters  of  discretion ;  and  that  this  was  not  a  case  of 
that  description.  That  when,  as  in  this  case,  a  question 
arose  as  to  the  effect  of  a  limitation  in  an  instrument, 
it  ought,  for  the  assistance  of  the  Court,  to  be  argued 
by  the  opposite  parties. 


LUCAS  v.  GOLDSMID(«). 

June  8. 
npHE  testator,  Sir  Isaac  Lyon  Goldsmid,  bait,  by  a  Under  a  devise 

codicil,  dated  in  May,  1853,  expressed  himself  in  of  real  estate, 

*  "to  be  divided 

the  following  words  : —  equally  be- 

rt»  i      i  tween  my  two 

"All  the  property  that  1  now  possess  at  Birkenhead,  sons,  who  shall 

or  that  I  may  hereafter  possess  at  Birkenhead,  shall  be  fnj0^  !ue  In"r 

divided  equally  between  my  two  sons,  who  shall  enjoy  and  then  go  to 

the  interest   thereof,   and  then  go  to.  their  respective  fa^J^ ^c-  *** 

families  according  to  seniority.     Any  part  of  my  will  cording  to^ 

that  interferes  with  the  above  direction  I  revoke."  Held,  that  the 

sons  took  as 
The  testator  died   in  April,   1859,   his    property  at  tenants incom- 
»»•»      r  •  r  iii         t*i/»  mon  in  tail 

Birkenhead  consisted  of  freeholds.     He  left  two  sons,  general. 

Francis  Henry  and  Fiederick  David  (since  deceased), 

and  three  grandsons,  Julian,  Walter  and  Albert,  him 

surviving. 

Francis  Henry,  the  present  baronet,  had  no  issue. 

Frederick  David  Goldsmid,  at  the  dale  of  the  codicil, 

besides 
(a)  Ex  relatione* 


ess 
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1861. 


Lucas 

GoLDSltlD. 


besides  his  three  sons*,  had  also  five  daughters  then 
living,  Helen,  who  has  since  married  Lionel  Lucas, 
Mary  Ada,  who  has  since  married  Frederick  David 
Mocatta,  and  Isabel,  Flora  and  Emma. 

The  two  first-named  daughters  were  senior,  and  the 
three  last-named  daughters  were  younger,  than  their 
three  brothers. 

This  bill  was  filed  by  the  trustees  of  the  settlement 
made  on  the  marriage  of  Mrs.  Lucas,  against  all  the 
members  of  the  family,  and  the  trustees  of  Mrs.  Mocatta  s 
settlement,  asking  for  a  declaration,  under  this  codicil, 
that  Mrs.  Lucas,  as  the  eldest  child  of  Frederick  David 
Goldsmid,  became  entitled,  on  the  death  of  her  father,  to 
one  undivided  moiety  of  the  property  at  Birkenhead 
which  belonged  to  the  testator  at  the  time  of  his  death. 

Mr.  R.  Palmer  and  Mr.  Druce  for  the  Plaintiffs. 
The  two  sons  are  each  entitled  to  a  moiety  of  the  estate, 
and  the  words  "enjoy  the  interest  thereof"  limit  their 
enjoyment  to  an  estate  for  their  respective  lives,  with 
remainder,  as  to  the  moiety  of  Francis  David  Gold- 
smid, to  his  eldest  child  Mrs.  Lucas  in  tail  male ;  the  word 
a  families"  must  be  read  "  children,"  and  as  reference 
was  made  to  the  succession,  they  must  take  estates  in 
tail  male ;  Audsley  v.  Horn  (a) ;  Barnes  v.  Patch  (ft) ; 
Re  Parkinson  (c). 

Mr.  Cole,  for  Mrs.  Lucas,  supported  the  Plaintiff's 
claim.  Wild's  Cuse(d);  Gregory  v.  Smith  (e) ;  In  re 
Terry's  Will(f)  ;  Roper  on  Legacies  (g). 

Mr.  Selwyn  for  the  eldest  son  of  Frederick  David  Gold- 
smid.    The  testators  intention  was  to  give  life  interests 

to 

(a)  26  Beav.  195  ;  1    J)e  G.,  (d)  6  Rep.  17. 

F.  Sf  J.  226.  •  (c)  9  Hare,  708. 

(6;  8  Vcs.  604.  (/  )  19  Beav.  580. 

(r)  1  Sim.  {N.  S.)  242.  (g)   Vol.  1,  p.  139. 
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to  his  sons,  with  remainder  to  their  heirs,  this  would  1861. 
create  an  entail  iu  the  eldest  grandson  with  successive 
entails  to  the  several  other  members  of  each  Family; 
The  Earl  of  Tyrone  ▼.  The  Marquis  of  Waterford  (a). 
When  the  codicil  was  executed,  the  testator  was  entitled 
to  several  shares  and  bonds  in  the  Birkenhead  Dock  which 
he  had  disposed  of  specifically  by  other  codicils.  This 
case,  therefore,  ought  to  be  considered  upon  the  principle 
affecting  mixed  funds,  in  which  the  word  "  family"  has 
beeu  construed  with  reference  to  an  interest  to  be  trans- 
mitted through  the  heir;  Wright  v.  Athyns(b)\  see 
Doe  d.  Chattaway  v.  Smith  (c). 

Mr.  E.  F.  Smith  and  Mr.  Karslake  for  other  parties. 

Mr.  Lloyd  and  Mr.  Waley  for  the  younger  children 
of  Frederick  David  Goldsmid. 

Mr.  Follett  and  Mr.  Renshaw  for  Sir  Francis  H. 
Goldsmid,  in  answer  to  a  question  from  the  Court, 
said,  they  could  not  argue  that  the  codicil  gave  any 
greater  interest  than  an  estate  tail  to  the  testator's  sons. 

The  Master  of  the  Rolls. 

Assuming  that  Sir  Francis  H.  Goldsmid  does  not 
claim  an  estate  in  fee  simple,  it  will  not  be  necessary  to 
hear  counsel  on  his  behalf,  my  opinion  being,  that  the 
two  sons  take  estates  tail  in  this  property.  No  part  of 
the  will  can  be  referred  to  for  the  purpose  of  construing 
this  codicil,  as  the  testator  expressly  says,  "  any  part  of 
my  will  that  interferes  with  the  above  direction  I  revoke," 
the  words  of  the  codicil  must  therefore  be  taken  by 
themselves,  they  contain  no  reference  to  previous  limita- 
tions, they  roust  be  construed  in  the  same  way  as  if 
they  constituted  the  whole  of  the  will.     The  devise  is 

not 

(a)  1  De  G.,  F.  4-  J.  613.  Ve$.  299  ;  17  Vet.  255. 

(b)  G.  Coop.   HI,   123;    10  (c)  5  Afaii.  Sf  Set.  1 29. 


Lucas 

v. 
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1861.        not  executory,  it  is  not  as  if  there  were  a  direction  for 
a  settlement,  and  with  these  observations  the  meaning 
of  the  codicil  must  be  considered.     If  a  man  devise* 
Goldsmid.      Whiteacre  to  A.  and  his  family  according  to  seniority,  A. 
would  take  an  estate  tail.     There  is  no  case  relating  to 
real  estate  in  which  the  word  "  family'*  has  not  been 
held  to  imply  inheritance  or  that  species  of  succession 
which  belongs  to  inheritance.     If  a  man  says, "  I  desire 
that  my  estate  shall  belong  to  the  family  of  A.  2?.*'  the 
meaning  is,  that  the  property  shall  be  handed  down  from 
father  to  son.    Wright  v.  Alhyns  expressly  lays  down  that 
proposition,  and  I  am  not  aware  of,  nor  have  I  been  re- 
ferred to,  any  case  relating  to  real  estate  simpliciter  in 
which  the  word  "  family"  has  been  held  to  mean  "  chil- 
dren" as  distinguished  from  children  who  take  by  inherit- 
ance :  if  that  be  so,  what  is  there  in  this  codicil  to  limit 
the  estate  of  the  sons  to  a  life  estate  ?    The  testator 
does  not  say  that  they  are  to  take  for  their  lives,  but  that 
the  property  "  shall  he  divided  equally  between  my  two 
sons,  who  shall  enjoy  the  interest  thereof."     If  the  will 
stopped  there,  no  doubt  the  sons  would  have  taken  the 
fee  simple  in   the  property,  but  the  testator  goes  on 
to  say,  that  when  their  interest  in  the  property  ceases, 
then  it  is  to  go  to  "their  respective  families  according  to 
seniority,"  that  is  to  say,  it  is  to  go  in  the  same  way  that 
the  law  would  direct,  except  that  it  is  to  go  by  seniority, 
that  is  to  the  first  and  other  sons  who  are  to  take  as 
heirs  in  tail.     The  Earl  of  Tyrone  v.  The  Marquis  of 
Water jord  (a),  shews,  that  even  if  it  had  been  a  gift  to 
children,  the  Court  would  probably  put  the  same  con- 
struction upon  the  gift  as  I  put  upon  the  word  "  families" 
in  the  present  case.     But  the  word  "  family"  in  relation 
to  real  estates  is  of  more  ample  signification;    it  is  a 
common  expression  for  a  man  to  speak  of  his  "  family," 
meaning  his  ancestors,  and  implying  the  same  species  of 

succession 
{n)  1  Dc  G.,  F.  4  J.  613. 
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succession  as  the  word  "  inheritance."  This  is  a  stronger  1861 . 
case  than  The  Earl  of  Tyrone  v.  The  Marquis  of  Water- 
ford.  I  am  of  opinion  upon  the  construction  of  this 
codicil  that  the  Families  of  the  two  sons  are  to  take  by  Ouldsmid. 
inheritance  from  their  parents,  and  consequently  that 
the  two  sons  take  as  tenants  in  common  in  tail  general, 
in  equal  undivided  shares. 


Lucas 
v. 


SMEE  v.  BAINES.  **ay23. 

June  21. 

npHE  testator,  William  Henry  Law,  died  on  the  2nd  At  the  death  of 
of  November,  1858,  and,  under  his  will,  Thomas  A*B.owedhim 
Law   Holditch  was   entitled,   upon    the   death    of  his  350/.  for  the 

•  i    if    f  'rA1  ,  ,       ,       ,    purchase  of  his 

mother,  to  one-half  of  a  sum  of  750/.,  and,  on  the  death  business.  After 

of  his.aunt,  to  one-half  of  another  sum  of  760/.  jheiestaitoro 

7  death,  A.  H. 

sold  the  busi- 
On  the  1st  of  December,  1858,  Thomas  Law  Holditch  ne"  *?  8 '* 

'  '  gatee  for  350/., 

borrowed  200/.  of  Messrs.  Marten  Sf  Shadwall,  and  he  and  the  le- 
agreed  in  writing  to  execute  to  them  a  mortgage  of  his  fhVexecutors 
interests  under  the  will  to  secure  that  sum,  but  it  was  *"8  promissory  , 
never  completed.     In    1859,   the    Plaintiff,  Mr.  Smee,  lateral  security 

paid  them  off;  but  instead  of  taking  a  transfer  of  their  f£r^ •^•*debt- 
.  6  Held,  that  the 

security,  he  took  an  assignment  from  Thomas  Law  executors  had 
Holditch  of  his  reversionary  interests,  by  an  indenture  "ff  "he1  debt^ 
dated    the  16th  of  July,  1859.     Notice  of  both  mort-  against  the  le- 

gages  was  duly  given  to  the  executors  of  the  testator's  riglit  of  re- 
will,  tamer  as 

against  the 
mortgagee  of 

The  Plaintiff,  in  September,  1860,  instituted  this  suit  the  legacy, 
against  the  executors  to  have  the  legacies  brought  into 
Court  and  secured,  and  the  Plaintiff  prayed  a  declara- 
tion that  he  was  entitled  to  priority  over  a  claim  set  up 
by  the  executors. 

The  claim  of  the  executors  arose  thus  : — The  testator, 

about 
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about  a  year  before  bis  death,  entered  into  an  agreement 
with  Messrs.  Law  $*  Owen  to  assign  to  them  his,  the 
testator's,  ironmongery  business  at  Hinckley  for  750/., 
and,  on  the  28th  of  December,  1857,  each  of  them  gave 
the  testator  his  promissory  note  for  3502.  to  secure  the 
payment  to  him,  with  interest,  of  the  moiety  purchased 
by  each.  The  testator  having  died  in  November,  1858, 
and  Owen,  in  December  following,  assigned  to  Thomas 
Law  Holditch  the  partnership  business,  and  thereupon 
Thomas  Law  Holditch  gave  to  the  executors  of  the 
testator  his  promissory  note  for  350/.,  dated  the  18th 
of  January,  1859,  payable  to  them  on  demand,  with 
interest  at  5/.  per  cent.,  and  with  this  indorsement  on 
it :  "  This  note  is  given  as  a  collateral  security  for  the 
sum  of  350/.  secured  to  Mr.  William  Henry  Law  (the 
testator)  or  order  by  a  promissory  note  of  Mr.  Alfred 
James  Owen,  dated  in  or  about  November,  1857." 

The  question  was,  whether  the  executors  were  entitled 
to  retain  the  amount  of  the  note  out  of  the  legacy  due 
to  Thomas  Law  Holditch. 

Mr.  Lloyd  and  Mr.  F.  W.  E.  Eceritt,  for  the  Plain- 
tiff, argued,  that,  although  there  had  been  no  transfer, 
the  Plaintiff',  in  regard  to  priority,  stood  in  the  place 
of  Messrs.  Martin  3f  Shadwell,  whose  claim  was  an- 
terior to  that  of  the  executors,  and  that  the  executors 
were  not  entitled  to  retain  or  set  off  the  debt  of  Thomas 
Low  Holditch  out  of  or  against  his  legacies.  They 
cited  Phillips  v.  Gutteridge  (a);  Watts  v.  Symes{b); 
Toulmin  v.  Steere{c);  Mangles  v.  Dixon  (rf). 

Mr.  R.  Palmer  and  Mr.  Freeling,  for  the  Defendants, 

argued,  that  the  right  of  retainer  or  set  off,  in  equity, 

had  precedence  of  the  Plaintiff's  claim,  he  being  only 

entitled 
(a)  4  De  G  4*  Jones,  531.  (r)  3  Mcr.  210. 

lb)  1  De  G.,  M.  $  G.  240.  (d)  3  H.  of  L.  Com.  702 
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entitled  to  what,  upon  a  final  balance,  might  be  due        1861. 
from  the  testator's  estate.    They  cited  Jeffs  v.  Wood  (a) ; 
Jones  v.  Mossop  (b). 

Mr.  Lloyd  in  reply. 


The  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  the  executors  of  Ju™  21 
the  testator  William  Henry  Law  are  entitled  to  deduct 
from  the  legacy  left  by  his  will  to  Thomas  Law  Hol- 
ditch  a  sum  of  350/.,  which  is  due  to  them  from  the 
legatee  under  circumstances  somewhat  peculiar,  and 
which  are  established  by  the  evidence  in  the  cause. 
The  consideration  I  have  given  to  this  case  satisfies  me 
that  no  such  claim  as  that  put  forth  by  the  executors 
can  be  allowed.  In  the  first  place,  the  transaction  was 
not  one  between  the  testator  and  the  legatee,  and  at  the 
death  of  the  testator,  there  was  not  anything  due  from 
Thomas  Law  Holditch  to  the  testator's  estate.  In  the 
next  place,  the  transaction  described  does  not  even 
amount  to  a  transfer  of  Mr.  Owen's  debt  to  T  L.  Hol- 
ditch; for  the  liability  of  Owen  to  the  testator's  estate 
remained,  and  still  remains,  untouched ;  it  is  a  mere  con- 
tract of  indemnity  to  Owen9  effected  by  giving  the  ex- 
ecutors a  collateral  security  for  the  debt  due  to  them  by 
Owen.  And  in  the  third  place,  the  transaction  in  ques- 
tion is  not,  and  was  not  expressed  or  intended  to  be,  a 
charge  given  by  the  legatee  on  his  legacy,  nor  is  there 
anything  that  can  be  construed  into  a  contract  to  that 
effect.  Such  being  the  nature  of  the  transaction,  I  am 
of  opinion  that  this  is  simply  a  matter  between  Owen 
and  Holditch,  in  respect  of  which  the  executors  have 
no  interest,  and  are  merely  made  the  medium  for  effect- 
ing the  objects  of  the  two  contracting  parties,  and  in 

my 

(a)  2  Peere  Wm$.  128.  (b)  3  Hart,  568. 
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1861.  niy  opinion,  no  contract  or  arrangement  between  them 
can  enable  the  executors  of  the  testator  to  retain  what 
may  be  due  to  Owen  from  Holditch,  or,  in  other  words, 
Bainks.  to  apply  the  legacy  due  to  Holditch  in  payment  of  the 
debt  due  to  Owen  from  Holditch  in  priority  to  a  charge 
upon  that  legacy  expressly  made  by  the  legatee.  If  the 
transaction  between  Holditch  and  Owen  had  amounted 
to,  or  had  been  intended  to  amount  to,  a  charge  upon 
the  legacy  of  Holditch,  then  it  would  have  been  the 
duty  of  Owen  to  enforce  that  claim,  but  it  would  not 
confer  on  the  executors  any  right  or  title  to  enforce  or 
substantiate  the  charge. 

The  right  of  set-off  rests  on  a  totally  distinct  founda- 
tion, and  must  arise  out  of  some  contract,  expressed  or 
implied,  between  the  persons  to  pay  and  receive  the 
money,  or  between  some  persons  standing  in  their 
shoes;  but  here  there  is  no  contract  between  the  tes- 
tator and  Holditch,  and  there  is  no  contract  between  the 
executors  of  the  testator  and  Holditch.  The  accuracy  of 
this  may  be  tested  by  observing,  that  the  executors  are  no 
parties  to  the  arrangement  by  which  Thomas  Law  Hoi- 
ditch  became  the  purchaser  of  the  moiety  of  the  ironmon- 
gery business,  and  that  if  that  contract  had  to  be  enforced 
by  the  decree  of  this  Court,  the  executors  would  be  no 
parties  to  the  suit  for  that  purpose,  and  in  truth,  so  far 
as  they  or  the  interests  of  the  testator's  estate  is  con- 
cerned, would  he  perfectly  indifferent  to  the  matter,  pro- 
vided they  received,  no  matter  from  whom,  the  350/. 
and  interest  due  to  the  testator's  estate.  In  fact,  there 
is  no  debt  due  to  the  testator  from  Holditch,  or  from 
him  to  the  executor,  to  set  off.  It  is  this  which  is  con- 
clusive against  them,  for  if  there  had  been  a  debt  due 
to  them  from  Holditch,  though  it  would  not  have  been 
a  case  of  set-off,  properly  so  called,  the  executor  might 
possibly  have  successfully  contended  that  they  had  paid 

so 
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so  much  to  Holditch  on  account  of  his  legacy.  But  1861. 
nothing  of  that  sort  occurs,  and  there  is  neither  principle 
or  authority  to  be  found  for  the  proposition,  that  a 
debtor  to  a  testator,  who  is  also  the  creditor  of  a 
legatee,  can,  by  any  interposition  of  the  executors, 
apply  the  legacy-of  his  debtor  in  discharge  of  his  own 
debt,  in  the  absence  of  any  contract  with  the  legatee  for 
that  purpose. 

I  am  of  opinion,  therefore,  that  the  Plaintiff  is  en- 
titled to  have  the  legacy  secured  without  deduction,  and 
therefore  that  he  is  entitled  to  a  decree  substantially  as 
prayed  by  the  bill. 


o 


Re  NICHOLSON.  .      ,„ 

June  12. 

N  the  2?th  of  February,  1861,  Mr.  Johnson  ob-  A  solicitor 

tained,  upon  appeal  from  the  Master  of  the  Rolls  nJIdjjLin 


pending  an 

to  the  Lords  Justices,  an  order  for  the  taxation  of  the  order  for  tax- 
bills  of  costs  of  his  solicitor,  Mr.  Nicholson  (a).  The  t},at  tne  proJ 
order  contained  the  usual  decree  for  payment,  unless  feedings  might 

be  revived  by 
this  Court  should  otherwise  order.  the  client 

against  the 
The  solicitor  died  before  the  taxation  had  been  com-  solicitor's  re- 

pleted,   having   appointed   his   wife   executrix.     There  {,.,  an  ex  ptirte 

being  a  doubt  whether  the  order  to  revive  ought  to  be  order. 

made  as  of  course, 

Mr.  A.  Smith  applied  for  an  order  to  revive  against 
the  executrix.  He  referred  to  Alsop  v.  Lord  Oxford(b), 
where  the  client#having  died  pending  the  taxation,  the 
proceedings  were  revived  by  an  order  of  course  obtained 
by  his  executors.  He  also  referred  to  Re  Waugh(c); 
Re  Whalley{d)t  and  see  Hand's  Practice  (e) ;  Murphey 
v.  Balder ston(f);  Barnardiston  (g). 


The 


(a)  30  L.  J.  (CJianc.)  585.  (</)  20  Bean.  576. 

(6)  1  MyL  if  Craig, p.  26;  Reg.  (c)  Page  252. 

Lib.  1831,'  A.t  401.  (/)  2  Atk.  114. 

(c)  See  next  Case,  page  666.  (g)  Page  265. 
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1859.  The  Master  of  the  Rolls  made  the  order. 

Be  Mr.  A.  Smith  then  asked,  whether,  as  the  order  for 

taxation  had  been  made  by  the  Lords  Justices,  the  order 
to  revive  could  properly  be  made  at  the  Rolls. 

The  Master  of  the  Rolls  :  I  think  it  can. 


1859. 
July  5,  14. 


In  re  WAUGH. 


Pending  a  tax-  TN  July,  1854,  Mr.  Padwick,  a  solicitor,  obtained  an 
citor  died :"°  *  order  for  the  taxation  of  Mr.  WaugKs,  his  London 

Held,  that  his   agent,  bills  of  costs. 

executors 
might  revive 

the  proceeding  The  order  was  served,  but  Mr.  Waugh  died  before  the 
cien^by  an***  taxation.  His  executors  delivered  the  bills,  and  applied 
parte  order.      ex  parte  for  an  order  to  revive  the  taxation. 

Mr.  C.  C.  Barber,  in  support  of  the  application, 
referred  to  Re  Whalley  (a). 

The  Master  of  the  Rolls  made  the  order  in  the 
terms  of  Re  Whalley. 


The  Registrar  entertained  some  doubt  as  to  whether 
the  application  could  be  made  ex  parte,  the  order  in 
Re  Whalley  appearing  to  have  been  made  on  service. 


July  14.  Mr.  C.  C.  Barber  now  mentioned  the  point  to  the 

Court. 

The  Master  of  the  Rolls  held,  that  the  order,  though 
made  ex  parte,  was  regular. 

(«)  20  Beav.  576. 
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CONTAINED  IN  THIS  VOLUME. 


ABSCONDING  DEFENDANT. 

See  Replication. 

ABSOLUTE  INTEREST. 

1.  A  testator  bequeathed  his  residue 
to  his  wife,  "  with  power  for  her  to 
dispose  of  the  same  "  amongst  his 
children,  or  any  of  them,  for  such 
interest,  temporary  or  lasting,  as 
she  should  see  most  fitting.  Held, 
that  the  wife  took  absolutely. 
Honor th  v.  DervelL  Page  18 

2.  A  testator  directed  his  executors 
to  raise  a  legacy  "  to  or  in  trust  for 
his  son."  It  was  to  be  invested 
in  the  names  of  trustees,  and  life 
annuities  were  given  to  the  son 
and  his  wife  out  of  the  income, 
and  interests  were  given  to  the 
children  of  the  son  and  to  their 
issue,  with  gifts  over.  Held,  that 
there  was  an  absolute  gift  to  the 
son  cut  down  to  the  limited  ex- 
tent of  the  subsequent  gifts.  Sal- 
mon v.  Salmon.  27 

VOL.  XXIX. 


3.  Bequest  of  a  residue  to  the  tes- 
tatrix's father,  "  to  spend  both 
principal  and  interest  or  any  part 
of  it  during  his  lifetime ;"  should 
he  "  not  spend  the  property,"  then 
in  trust  for  the  testatrix's  sisters. 
Held,  that  the  bequest  to  the 
father  was  absolute,  and  that  the 
gift  over  was  inconsistent  with  it 
and  inoperative.  Henderson  v. 
Cross.  Page  216 


ACCOUNTS. 

1 .  A.  B.,  one  of  two  trustees,  rendered 
accounts  in  the  name  of  the  two, 
which  stated  that  one- third  of  the 
income  had  been  retained  and  in- 
vested, but,  in  fact,  no  such  in- 
vestment had  been  made,  and 
A.  B.  alone  had  received  and  mis- 
applied these  moneys,  which  were 
lost  by  his  bankruptcy.  The  other 
trustee,  however,  having,  at  a 
meeting  of  the  cestuis  que  trust,  so 

X  X 
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acted  as  to  sanction  and  adopt  the 
accounts,  he  was  held  liable  for 
A.  B.'s  default.  Horton  v.  Brockle- 
hurst.  (No.  2.)  Page  504 

2.  The  case  of  P addon  v.  Richard- 
son, 7  De  G.tM.  #  G.  463,  ob- 
served upon.     Ibid. 

ACCUMULATION. 

See  Thellusson  Act. 

ACT  OF  PARLIAMENT. 
See  Decree,  1. 

ADMINISTRATION. 

See  Executor,  4. 
Insolvent. 

ADMINISTRATION  OF 
ASSETS. 
Mode  of  distributing  a  deficient  es- 
tate, where   there   were  life  an- 
nuities  and  gross  sums  charged 
thereon.     Heath  v.  Nugent.     226 

ADMINISTRATION  SUIT. 

See  Creditors'  Suit. 

ADMINISTRATOR. 

See  Interest. 

AFFIDAVIT. 

See  Interpleader. 

AGENT. 

See  Principal  and  Agent. 

AMENDING  BILL. 
A  bill  sought  to  charge  two  trustees 
severally,  with  trust  moneys  re- 
tained with  their  several   privity 
by  third  parties.     After  the  evi- 


dence had  closed,  the  Plaintiffs 
sought  to  withdraw  the  replication 
and  amend  the  bill,  so  as  to  charge 
the  Defendants  for  moneys  which 
they  had  jointly  allowed  the  third 
parties  to  retain.  The  application 
was  refused  with  costs.  Horton 
y.  Brocklehurst.  (No.  1.)  Page  503 

ANNUITY. 

1 .  Life  annuities  bequeathed  by  will, 
to  be  issuing  and  payable  out  of 
leaseholds  and  personalty,  with 
power  to  recover  them  when  in 
arrear  "by  distress  or  sale,"  in 
like  manner  as  rack  rents  are  re- 
covered by  law.  Held,  to  be 
charged  on  the  income  and  not  on 
the  corpus.    Addecott  v.  Addecott. 

460 

2.  A.  BH  resident  in  Brussels,  was 
indebted  to  C.  D.,  resident  in 
London.  In  August,  1838,  CD. 
went  over  to  A.  B.  and  settled 
accounts,  and  advanced  him  a  fur- 
ther sum  of  money,  and  it  was 
agreed  that  A.  B.  should  give  a 
post  obit  security  for  part,  and  his 
notes  for  the  remainder  of  the 
debt.  This  was  not  completed, 
but  in  January,  1839,  C.  D.  went 
over  again,  when  it  was  arranged 
that  A.  B.  should  grant  an  annuity 
in  lieu  of  the  post  obit  security, 
and  a  bill  at  ten  days  was  given 
by  A.  B.  for  the  amount,  which 
was  delivered  up  upon  the  execu- 
tion by  A.  B.  of  the  annuity  deed 
in  February  at  Brussels.  Held, 
that  this  was  one  transaction,  that 
the  annuity  was  granted  for  money 
or  money's  worth,  and   that  the 
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deed,  not  being  enrolled,  was  void 
under  the  Annuity  Act.  Held 
also,  that  the  contract  was  English 
and  not  Belgian.  Burgess  v. 
Richardson,  Page  487 

See  Creditors'  Suit. 

Presumption,  2. 

Statute  of  Limitations,  4. 

ANNUITY  ACT. 
See  Annuity,  %. 

ANNULLING  CONTRACT. 

Upon  the  sale  of  some  leaseholds,  it 
was  stipulated,  "  that  if,  from  any 
cause  or  circumstance  whatever, 
the  purchase  should  not  be  com- 
pleted "  on  a  day  named,  the  ven- 
dor should  "  be  at  liberty  to  annul 
the  contract."  The  purchaser  re- 
fused to  pay  the  purchase-money 
on  the  day  named,  the  only  re- 
maining requisitions  then  being  as 
to  the  registration  of  a  deed,  and 
the  sufficiency  of  a  stamp,  which 
the  vendor  undertook  to  supply. 
The  purchaser,  on  the  same  day, 
annulled  the  contract.  Held,  that 
he  was  justified  in  so  doing.  Hud- 
son v.  Temple.  536 

ANSWER. 
See  Evidence,  3. 

Sufficiency  of  Answer. 

ANTE-DATING  LEASE. 
See  Lease. 

APPRENTICE. 
1.  This  Court  has  no  jurisdiction  to 
order  the  cancellation  of  articles 
of  apprenticeship  and  the  return 


of  a  portion  of  the  premium,  on 
the  ground  of  the  wrongful  refusal 
of  the  master  to  continue  to  in- 
struct his  apprentice  in  his  trade, 
according  to  his  agreement.  Webb 
v.  England.  Page  44 

%.  A  bill  for  the  specific  performance 
of  articles  of  apprenticeship  can- 
not be  maintained.     Ibid. 

3.  Jurisdiction  in  case  of  apprentice. 
Therman  v.  Abell.  58 

ASSETS. 
See  Administration  of  Assets,  1. 

ATTACHMENT  IN  LORD 
MAYOR'S  COURT. 
A  creditor  who,  after  his  debtor's 
death,  obtains  an  attachment  in 
the  Lord  Mayor's  Court,  against 
part  of  the  assets,  gains  no  priority 
over  the  fund  attached,  as  against 
the  other,  creditors  of  the  de- 
ceased.    Redhead  v.  Welton.    521 

ATTORNEY-GENERAL. 
A  suit  againsf  a  corporation  to  com- 
pel the  performance  of  a  public 
trust  should  be  by  information  by 
the  Attorney-General.  Evan  v. 
The  Corporation  of  Avon.  144 


BANKRUPT. 
See  Rejoinder. 

BANKRUPTCY. 
See  Power,  1. 
Winding  up.  ' 


x  x  % 
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BASTARD. 
A  testator  bequeathed  100/.  a  piece 
to  each  of  the  sons  and  daughters 
of  his  deceased  cousin.  The  cou- 
sin had  two  legitimate  sons  and 
one  illegitimate  son  and  one  ille- 
gitimate daughter.  Held,  that 
the  illegitimate  daughter  was  en- 
titled to  a  legacy,  but  that  the 
illegitimate  son  was  not.  Ed- 
munds v.  Fessey.  Page  233 

BEQUEST. 
A  testatrix,  by  her  will,  gave  her  re- 
sidue between  A.  and  B.  B.  being 
dead,  she,  by  a  codicil,  gave  her 
residue  between  A.  and  C,  "for 
the  use  of  their  children,  and,  when 
they  come  of  age,  to  have  settled 
upon  them."  She  added,  "  I  mean 
A.  is  to  share  my  fortune  with  B." 
Held,  that  A.'s  interest  was  only 
cut  down  to  the  extent  of  the 
trust  in  favor  of  his  children,  and 
this  trust  failing  by  A.'s  death 
without  ever  having  had  issue, 
that  A.'*  representatives  were  en- 
titled to  a  moiety  of  the  residue. 
Norman  v.  Kynaston.  96 

See  Will  and  its  References. 

BILL  OF  COSTS. 
See  Evidence,  2. 

BREACH  OF  TRUST. 
1.  A  power  to  invest  trust  funds 
"upon  the  security  of  the  funds 
of  any  company  incorporated  by 
act  of  parliament"  does  not  war- 
rant their  investment  in  preference 
railway  shares.  Harris  v.  Harris. 
(No.  1.)  107 


2.  Trustees  made  personally  liable 
for  a  loss  arising  from  placing 
trust  moneys  with  bankers  on  a 
deposit  account,  which  was  not 
authorized  by  the  will,  and  that, 
notwithstanding  a  trustee  indem- 
nity clause  against  losses  by  a 
banker  of  moneys  deposited  for 
safe  custody.     Rehden  v.  Wesley. 

Page  213 

3.  A.  B.  was  the  sole  trustee  of  a 
sum  of  stock  for  X.t  and  he  was 
joint  trustee  with  C.  B.  of  another 
sum  of  stock  for  Y.  A.  B.  ap- 
plied X.'s  stock  to  his  own  use, 
and  he  replaced  it  by  a  transfer  of 
Y.'s  stock  and  a  small  addition  of 
his  own.  This  he  effected  by  per- 
suading C.  D.  to  lend  Y.'s  fund 
on  a  mortgage,  which  turned  out 
a  forgery,  and  to  transfer  Y.'s  fund 
to  him  (A.  B.).  A.  B.  informed 
X.  of  the  investment,  who  put  a 
distringas  on  the  fund.  Held, 
that  the  fund  was  held  in  trust  for 
X.  and  not  for  Y.     Case  v.  James. 

512 
See  Accounts. 
Parties,  2. 
Tenant  for  Life. 
Trustee,  2. 

BUILDING  SOCIETY. 
1 .  An  advanced  member  of  a  build- 
ing society  held  entitled  to  redeem 
his  mortgage  on  payment  merely 
of  his  fines  and  the  subscriptions 
to  the  end  of  the  thirteenth  year 
(the  estimated  duration  of  the  so- 
ciety), though  he  still  remained 
liable  for  the  subsequent  subscrip- 
tions.    Handley  v.  Farmer.      3C2 
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2.  The  mortgaged  property  of  an 
advanced  member  of  a  building 
society  became  saleable  in  conse- 
quence of  his  default.  The  pro- 
perty was  sold  by  the  society  to 
the  Plaintiff,  who  took  the  for- 
feited shares,  part  of  the  purchase- 
money  being  payable  by  20/.  in- 
stalments. Held,  that  he  was 
liable,  under  the  rules,  to  fines  for 
non-payment  of  the  instalments  of 
the  purchase-money.  Handley  v. 
Farmer.  Page  362 

See  Parties,  1. 
Redemption. 

BYE-LAWS. 
See  Railway. 


CERTIFICATE. 
A.  devised  a  leasehold  to  his  widow 
for  life,  and,  after  her  death,  to 
trustees  to  sell  and  divide  the  pro- 
duce amongst  B.  and  others.  B. 
died  in  the  lifetime  of  the  widow, 
having  bequeathed  his  residue  to 
charities.  Whether  the  bequest  of 
B.'s  interest  in  the  leasehold  was 
void  under  the  Statute  of  Mort- 
main, quaere.  But  the  certificate 
having  found  it  to  be  pure  per- 
sonalty :  Held,  that  it  was  too  late, 
in  the  absence  of  a  motion  to  vary 
the  certificate,  to  raise  the  objec- 
tion.    Aspinall  v.  Bourne.        462 

CHARGE. 
See  Contribution. 


CHARGE  OF  DEBTS. 
Where  a  testator  gives  a  general 
direction  that  his  debts  shall  be 
paid,  this  amounts  to  a  charge  of 
the  debts  generally  upon  the  real 
estate,  at  least  where  the  real  es- 
tate is  afterwards  disposed  of  by 
the  will.  But  an  exception  ob- 
tains, where  the  direction  that  the 
debts  shall  be  paid  is  coupled  with 
a  direction  that  they  must  be  paid 
by  the  executor.  In  that  case,  it . 
is  assumed,  that  the  testator  meant 
that  the  debts  should  be  paid  only 
out  of  the  property  which  by  law 
passes  to  the  executor.  Cook  v. 
Dawson.  Page  123 

CHARGE  ON  REAL  ESTATE. 

1.  A  testator  devised  his  real  estate 
to  his  executors  in  trust  to  sell, 
and  he  declared  that,  until  the  sale, 
it  should  "be  considered  as  con- 
verted into  personalty  from  the 
time  of  his  decease,"  and  that  the 
produce  should  "  be  deemed  part 
of  his  residuary  personal  estate." 
He  bequeathed  the  residue  of  his 
personal  estate  to  several  persons. 
The  personal  estate  proving  insuf- 
ficient to  pay  the  pecuniary  lega- 
cies :  Held,  that  they  were  a  charge 
on  the  produce  of  the  real  estate. 
Field  v.  Peckett.  (No.  1.)         568 

2.  A  testator  devised  his  estate 
charged  with  the  payment  of  a 
sum  to  trustees  and  with  interest 
at  4/.  per  cent.  The  trustees  were 
to  pay  the  interest  to  persons  for 
life,  and  after  their  deaths  to  pay 
the  money  charged  to  their  chil- 
dren.    Held,  upon  the  construe- 
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tion.  of  the  will,  that  the  owner  of 
the  estate  had  a  right,  in  the  life 
of  the  tenants  for  life,  to  pay  off 
the  charge.   Marsh  v.  Keith. 

Page  6Z5 
See  Vesting,  3. 

CHARITY. 
A  testator  devised  his  estate  for  pro- 
viding 108/.  a  year  for  scholars 
and  exhibitioners  of  a  college,  and 
the  remainder  of  the  yearly  rents 
for  purchasing  advowsons  for  them. 
By  a  codicil,  he  gave  for  a  school 
and  schoolmaster  a  house  and  land 
at  Bala,  and  15/.  a  year  for  the 
master,  and  15/.  to  the.  scholars, 
and  he  gave  the  money  necessary 
for  keeping  the  school  in  repair ; 
"there  being  4/.  17*.  of  the  pre- 
sent rents"  of  his  estate  in  Me- 
rionethshire, above  the  108/.  to  the 
scholars  and  exhibitioners  at  the 
college,  and  15/.  to  the  school- 
master and  15/.  to  the  scholars  at 
Bala;  but  the  house  and  land  at 
Bala  "  being  of  the  yearly  rent  of 
81.  \2s.,  being  so  much  of  the 
4/.  17s.,  the  remainder  thereof  is 
1/.  5s.  per  annum  for  the  repairs." 
The  rental  having  greatly  in- 
creased, held  that  the  school  was 
entitled  to  such  a  proportion  of  the 
increase  as  4/.  17*.  bore  to  the 
whole  original  rents.  The  Attor- 
ney-General v.  Jesus  College,  Ox- 
ford. 163 
See  Certificate. 

Legacy  Duty. 

Mortmain. 

CHILDREN. 
See  Class,  1. 


CLASS. 

"  1.  A  testator  devised  all  the  estates 
before  specified  to  his  sister's  "  fa- 
mily," and  proceeded  thus : — "  I 
give  to  J.  R.  D.  (who  was  the 
sister's  son)  my  Dalton  estate,  and 
the  rest  to  be  sold  and  divided 
equally."  Held,  that  the  children 
of  the  sister,  including  /.  A.  D., 
took  the  produce  of  the  sale 
equally.     Reay  v.  Rawlinson. 

Page  88 

2.  A  testator  devised  an  estate  to 
his  sons  Phineas  and  John  equally, 
during  the  life  of  Phineas,  and 
until  his  youngest  child  attained 
twenty-one,  and  on  the  death  of 
Phineas,  and  on  the  youngest  child 
attaining  twenty-one,  to  sell  it  and 
pay  one-half  of  the  money  to  John 
and  his  heirs,  and  the  other  half 
among  the  then  living  children  of 
Phineas.  "  But "  (said  the  tes- 
tator), "  in  case  of  John's  death 
without  lawful  issue  before  the 
said  division  takes  place,  then  I 
give  his  half  share  to  and  amongst 
my  then  living  grandchildren,  share 
and  share  alike."  John  died  with- 
out issue  in  1827,  Phineas  died 
in  1858.  Held,  that  the  grand- 
children were  to  be  ascertained  at 
the  death  of  Phineas,  and  that  the 
representatives  of  a  grandchild 
who  died  in  1856  took  no  share. 
Gill  v.  Barrett.  372 

3.  Bequest  to  all  the  children  of //. 
"  now  born  or  hereafter  to  be 
born,"  who  shall  attain  twenty-one, 
in  equal  shares;  with  powers  of 
maintenance  out  of  and  for  accu- 
mulation of  income,  and  of  ad- 
vancement out  of  the  "  presump- 
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tive  shares."  Held,  that  on  the 
first  child  attaining  twenty-one 
the  class  was  ascertained,  and  that 
the  children  afterwards  born  were 
excluded.  Baleman  v.  Gray,  p.  447 
See  Pee  Capita. 

COMPANY. 

1.  When  directors  of  a  company  have 
no  power  to  borrow,  a  person  lend- 
ing money  to  the  company  cannot 
enforce  payment  of  it  against  the 
company  unless  it  has  been  bond 

fide  applied  to  the  purposes  of  the 
company.  Troup's  Case.  Tlie 
Electric  Telegraph  Company  of 
Ireland.  353 

2.  The  directors  of  a  company  hav- 
ing no  borrowing  powers,  being 
pressed  for  money  by  their  con- 
tractor, obtained  for  him  on  credit 
2,000/.  at  a  bankers'  upon  their 
guarantee.  The  contractor  after- 
wards agreed  to  abandon  the  plant, 
&c.  to  the  company,  on  receiving 
600/.  and  being  indemnified  against 
the  bankers'  claim.  Subsequently 
to  this,  the  secretary  of  the  com- 
pany, with  the  sanction  of  the  di- 
rectors, borrowed  500/.  in  his  own 
name  for  the  company,  which  was 

'  applied  in  paying  the  bankers  and 
a  judgment  debt  of  the  company. 
The  company  had  the  benefit  of 
the  plant,  &c.  Held,  that  the 
secretary  could  recover  the  amount 
from  the  company  of  the  money 
bond  fide  applied  for  its  benefit, 
with  interest.  Ibid. 
See  Lands  Clauses,  &c.  Act. 

Transfer  of  Shares. 

Winding  up. 


COMPOUND  INTEREST. 

An  administrator  who  had,  without 
reason,  sold  out  stock  specifically 
bequeathed  to  an  infant  and  re- 
tained the  produce  after  an  order 
for  payment,  charged  with  com- 
pound interest.  Walrond  v.  Wal- 
rond.  Page  586 


CONDITION. 

Devise  of  real  estate  to  A.  for  life,  and 
after  her  decease  to  B.  and  C.  and 
Z).  and  E.  (an  infant),  "  provided 
she  lives  to  attain  the  age  of  twenty- 
one  years."  Held,  that  this  was 
a  •condition  subsequent,  and  the 
tenant  for  life  having  died  during 
the  minority  of  E.9  that  E.  was 
entitled  to  her  share  of  the  rents 
until  she  attained  twenty-one. 
Simmonds  v.  Cock.  455 


CONDITIONS  OF  SALE. 

See  Annulling  Contract. 
Rescinding  Contract. 
Time. 
Vendor  and  Purchaser. 


CONFLICT  OF  LAWS. 

See  Annuity,  2. 


CONSTRUCTION. 

See  Statute. 

Will  and  its  References. 


674 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


CONTEMPT. 
A  Defendant  was  committed  for  the 
non-production  of  documents  ad- 
mitted by  him  to  be  in  his  posses- 
sion or  power.  It  afterwards  ap- 
pearing that  prior  to  the  suit  they 
had  been  deposited  with  a  third 
party,  who  claimed  a  lien  thereon, 
which  the  Defendant  was  unable 
to  satisfy,  he  was  discharged  from 
custody  without  producing  them. 
North  v.  Huber.  Page  437 

CONTRACT. 

See  Annulling  Contract. 
Principal  and  Agent. 
Time. 

CONTRIBUTION. 

The  testator  devised  real  estate  to 
one  for  life,  with  remainder  to  trus- 
tees for  a  term  to  raise  the  clear 
sura  of  10,000/.  for  his  younger 
son ;  and,  subject  thereto,  he  de- 
vised the  estate  in  strict  settlement. 
The  personal  estate,  not  specifi- 
cally bequeathed,  was  insufficient 
to  pay*  the  debts,  and  thereupon 
the  devised  estate  and  specific  le- 
gacies became  liable  to  contribute 
rateably  towards  the  deficiency. 
Held,  that,  as  between  the  youngest 
son  and  the  persons  taking  the 
estate  subject  to  the  term,  the 
whole  amount  of  contribution  of 
the  real  estate  was  to  be  borne  by 
the  latter.    Raikes  v.  Boullon.    41 

CONVERSION. 

See  Perishable  Property. 

CONVEYANCE. 

See  Injunction. 


COPYHOLDS. 
A  custom  of  a  copyhold  manor  to 
grant  the  demesne  lands  by  copy 
for  lives  is  destroyed  by  the  grant 
by  the  owner  in  fee  of  a  lease  from 
year  to  year  as  to  such  lands,  and 
they  will  thereby  become  severed 
from  the  manor,  and  thenceforth 
cease  to  be  part  of  the  demesne. 
Bui  such  a  grant,  by  a  person 
having  a  limited  interest,  as  by  a 
lord  farmer,  has  that  operation 
only  during  the  continuance  of  his 
estate.  The  creation  of  a  tenancy 
at  will  will  not  effect  such  a  sever- 
ance, and  therefore  where  a  lord 
farmer  created  a  tenancy  from  year 
to  year,  without  the  concurrence  of 
his  mortgagee,  it  was  held  that, 
as  against  the  mortgagee,  the 
tenant  held  only  at  will,  and  that 
therefore  no  severance  had  thereby 
been  created.  Ex  parte  Lord 
Henley,  Re  the  London  and  South 
Western  Railway  Act,  1856. 

Page  31 1 


CORPUS  AND  INCOME. 

See  Annuity,  1. 
Renewal. 


COSTS. 

1.  An  estate  amounted  to  1,323/., 
but  was  reduced  to  863/.  before 
the  commencement  of  the  suit. 
Held,  that  the  lower  scale  of  costs 
was  applicable.   Judd  v.  Plum,   2 1 

2.  Costs  refused  on  dismissal  of  bill 
r    at  the  hearing,  on  the  ground  that 

the  Defendant  might  have  raised 
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the  point  by  demurrer.     Webb  v. 
England,  Page  44 

3.  Rule  as  to  costs  on  setting  aside 
a  sale  of  a  reversion  for  want  of 
sufficient  consideration.  Foster  v. 
Roberts.  467 

See  Creditors'  Suit. 
Lands  Clauses  Consolidation 

Act. 
Trustee  Relief  Act. 


CREDITOR. 

See  Attachment  in  Lord  Mayor's 

Court. 


CREDITORS'  SUIT. 

The  only  remaining  assets  of  a  tes- 
tator consisted  of  a  devised  real 
estate,  which  was  liable  to  his 
bond  for  securing  an  annuity. 
Before  the  annuity  had  fallen  into 
arrear,  the  annuitant  instituted  a 
suit  for  administration,  and  for  an 
injunction  and  receiver.  The  Court 
merely  declared  the  Plaintiff's  an- 
nuity a  charge  on  the  real  estate, 
but  ordered  the  Plaintiff  to  pay 
the  Defendant's  costs  of  suit. 
Norman  v.  Johnson.  77 


CUTTING  DOWN. 

See  Absolute  Interest,  2. 


DEBT. 
See  Company,  1,  2. 
Friendly  Society. 


DECREE. 

1 .  Declaratory  decree  that  it  is  fit  and 
proper  that  an  application  should 
be  made  to  parliament  to  extend 
the  leasing  powers  affecting  a  set- 
tled estate.    Savile  v.  Bruce,  p.  557 

%.  Partners  having  stipulated  to  de- 
vote their  whole  time  to  the  busi- 
ness, and  one  having  discontinued 
his  services,  an  inquiry  was,  upon  a 
dissolution,  directed  as  to  what  was 
proper  to  be  allowed  to  the  other 
partner  in  respect  of  the  business 
having  been  exclusively  conducted 
by  him.  A'xrey  v.  Borham.  620 
See  Administration  of  Assets. 
Evidence,  3. 
Lease. 

DEED. 

See  Executory  Trust. 
Shifting  Clause. 
Trade. 
Unmarried. 

DEMESNE  LANDS. 
See  Copyholds.  " 

DEMURRER. 
Demurrer  allowed  to  a  bill  by  a 
member  of  a  municipal  corpora- 
tion, to  restrain  them  from  selling 
their  estates,  and  for  an  account 
of  the  estates  sold,  his  alleged 
rights  being  in  his  corporate  and 
not  his  individual  capacity.  Evan 
v.  The  Corporation  of  Avon.  144 
See  Costs,  2, 

Insolvent. 

Interpleader. 

Policy  of  Assurance. 
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DEVASTAVIT. 
See  Executor,  4. 
Executrix. 

DEVISE. 
A  testator  devised  an  estate  to  liis 
daughter  for  life,  and  after  her 
decease  to  her  son  or  sons,  daugh- 
ter or  daughters,  to  him,  her  or 
them  or  his,  her  or  their  heirs  for 
ever ;  but  should  his  daughter  die 
without  having  such  heir  or  heirs, 
then  the  estate  to  be  sold  within 
three  months  after  her  death,  and 
the  produce  divided  amongst  other 
persons.  The  daughter  died  with- 
out having  had  any  issue.  Held, 
that  the  gift  over  was  valid  and 
took  effect.  Polleyv.Polley,  p.  134 
See  Condition. 

Estate  Tail. 

Fee  Simple. 

Forfeiture. 

Merger,  1,  2,  3. 

Vesting. 

Will  and  its  References, 

DISCOVERY. 

See  Sufficiency  of  Answer. 

DISTRINGAS. 
See  Breach  of  Trust,  3. 


EAST  INDIA  COMPANY. 
See  Jurisdiction,  4. 

EJUSDEM  GENERIS. 
1.  Where   there  is   a  bequest  par- 
ticularised by  one  word,  followed 


by  general  words,  the  latter  will 
not  be  restricted  to  things  ejusdem 
generis.  Swinfen  v.  Swinfen,  (No. 
4.)  Page  207 

2.  A  testator  devised  to  Mrs.  S., 
"  all  his  estate  at  Sninfenor  there- 
to adjoining,  also  all  furniture 
and  other  moveable  goods  here.*' 
Held,  that  the  live  stock  and  im- 
plements of  husbandry  which  were 
in  or  about  the  lands  and  pre- 
mises adjoining  the  mansion  at 
Swinfen  (at  which  the  testator  re- 
sided) passed  by  this  bequest. 
Held,  also,  that  money  in  the 
house  at  the  testator's  death, 
amounting  to  5*1/.,  also  passed 
to  the  legatee.     Ibid, 

3.  A  testator  bequeathed  to  his  wife 
his  pay,  "clothing,  money  and 
moneys  that  may  be  now  due  or 
may  become  due  to  me  at  my  de- 
cease, also  the  whole  of  my  pro- 
perty and  effects,  that  is  to  say, 
my  box,  clothes,  bedding,  &c, 
&c."  Held,  that  the  whole  resi- 
due passed,  including  a  reversion- 
ary interest  in  the  produce  of  the 
sale  and  conversion  of  a  residuary 
real  and  personal  estate  of  another 
testator.     Gover  v.  Davis.        %%% 

4.  A  testator  bequeathed  as  follows : 
— "  As  regards  my  worldly  goods, 
I  give  and  bequeath  all  my  furni- 
ture, plate,  books  and  oCher  per- 
sonalty "  to  my  wife.  Held,  that 
the  general  words  were  not  to  be 
confined  to  things  ejusdem  generis, 
but  that  they  included  a  share  of 
the  produce  of  real  and  personal 
estate,  to  which  the  testator  was 
entitled    under    the   will    of  his 
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father.     Nugee  v.  Chapman.  (No. 
S.)  Page  290 

ELECTION. 
The  produce  of  an  entailed  property 
was  settled  on  the  parents,  and 
afterwards  on  the  children.  It 
*  turned  out,  that,  as  to  part  of  the 
fund,  the  entail  had  not  been 
barred :  Held,  that  the  heir  in 
tail  (a  son  of  the  marriage),  having 
accepted  benefits  under  the  settle- 
ment, was  bound  to  give  effect  to 
it  as  to  the  part  not  disentailed. 
Mosley  v.  Ward.  407 

ESTATE. 
See  Feb  Simple,  £. 

ESTATE  FOR  LIFE. 
A.  B.  conveyed  freeholds  to  trustees 
and  their  heirs,  in  trust  for  his 
wife  during  widowhood,  and  after- 
wards on  trust  to  convey  and 
divide  "  such  estate  and  premises" 
amongst  the  children  and  the  issue 
of  their  children  who  should  be 
then  living  as  tenants  in  common 
(the  issue  of  any  deceased  child 
to  take  their  parents'  share).  Held, 
first,  that  "  issue  "  must  be  read 
children,  and  secondly,  that  the 
children  and  their  issue  took  life 
estates  only.     Tatham  v.  Vernon. 

604 
See  Absolute  Interest,  1 ,  2. 

ESTATE  TAIL. 
Under  a  devise  of  real  estate,  "to 
be  divided  equally   between   my 
two  sons,  who  shall  enjoy  the  in- 
terest thereof,  and  then  go  to  their 


respective  families  according  to 
seniority :"  Held,  that  the  sons 
took  as  tenants  in  common  in  tail 
general,  Lucas  v.  Goldsmid. 

Page  657 

EVIDENCE. 

1.  A  solicitor  professed  to  act  for 
the  Plaintiff  in  a  matter,  in  respect 
of  which  the  Plaintiff  instituted 
proceedings  twenty  years  after- 
wards. The  solicitor  being  dead, 
the  Court  concluded  that  he  had 
authority  to  act  for  the  Plaintiff, 
notwithstanding  the  PlaintifTs 
positive  denial,  and  held,  that  the 
letters  of  the  solicitor,  written  on 
behalf  of  the  Plaintiff  to  the  trus- 
tees, were  good  evidence  against 
the  Plaintiff.  Bright  v.  Legerton. 
(No.  1.)  60 

2.  A  bill  of  costs  and  a  cash  account 
of  the  deceased  solicitor  of  trus- 
tees, held  admissible  in  evidence, 
in  a  suit  instituted  by  the  cestui 
que  trust,  twenty  years  afterwards, 
to  charge  his  trustees.     Ibid. 

3.  On  a  motion  for  a  decree,  neither 
the  Plaintiff  nor  the  Defendant 
gave  notice  of  using  the  answer, 
nor  was  it  in  fact  read.  Held, 
that  it  ought  to  be  entered  as  read 
in  the  decree.  Bright  v.  Legerton. 
(No.  2.)  69 
See  Extrinsic  Evidence. 

EXECUTION  OF  POWER. 
A  testator,  after  reciting  that  under 
the  settlement  in  1819,  on  his 
second  marriage,  he  had  power  to 
charge  5,000&  amongst  the  chil- 
dren of  his  second  marriage,  pro- 
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ceeded  to  appoint  it.  The  settle- 
ment of  1819  contained  no  such 
power,  but  a  re-settlement  of  1839 
contained  a  power  to  appoint  that 
sum  to  his  younger  children. 
Held,  that  the  will  was  a  valid 
execution  of  the  power.  In  re 
Eardley  Wilmqt.  Page  6 *4 

See  Power. 

Power  of  Revocation. 

Power  of  Sale. 

EXECUTOR. 

1.  A  testator,  by  his  will,  said: — 
"  I  make  H.  C.  «/.  my  whole  and 
sole  executor  of  all  the  various 
properties  I  may  be  in  possession 
of  at  my  death :  M .  C.  not  to  be 
forgotten,  if  she  holds  the  same 
position  at  my  decease."  Held, 
that  under  the  1st  Will  4,  c.  40, 
the  executor  was  a  trustee  of  the 
residue  for  the  next  of  kin.  Juler 
v.  Juler.  34 

2.  One  of  two  executors,  to  whom  a 
legacy  was  bequeathed,  renounced 
in  1853,  but  afterwards,  in  1859, 
lie  retracted  and  proved  the  will. 
An  administration  suit  was  sub- 
sequently instituted  against  him 
as  executor,  and  it  appearing  that 
the  estate  had  not  been  adminis- 
tered when  the  executor  proved, 
he  was  held  entitled  to  his  legacy, 
but  with  interest  only  from  the 
time  of  proving.  Angermann  v. 
Ford.  349 

3.  A  testator  gave  legacies  of  nine- 
teen guineas  to  each  of  his  ex- 
ecutors, and  he  bequeathed  his 
residue  to  them  "  absolutely," 
charged  with  certain  legacies.    He 


also  authorized  them  to  deduct 
their  costs,  charges  and  expenses 
out  of  any  part  of  his  estate. 
Held,  that  the  exeoutors  were 
trustees  of  the  residue  for  the 
next  of  kin.   Saltmarsh  v.  Barrett. 

Page  474 
4.  Executors  must  be  allowed  a 
reasonable  time  for  breaking  up  a 
testator's  domestic  establishment 
and  discharging  his  servants.  Two 
months  held  not  to  be  an  unrea- 
sonable delay,  having,  regard  to 
the  circumstances.  Field  v.  Peckctt. 
(No.  3.)  576 

See  Charge  of  Debts. 

Executrix. 

Power  of  Sale,  1. 

Priority,  1. 

Set  off. 

EXECUTORY  TRUST. 
A  testator  devised  his  estate  to  his 
nephews  for  life,  with  remainder 
to  their  first  and  other  sons  in  tail, 
successively,  and  he  required  the 
eldest  nephew,  on  becoming  seised 
of  another  estate  (Lincolnshire),  to 
convey  it  unto  "  the  next  in  age 
of  his  said  nephews  and  his  heirs 
male,  under  the  like  limitations 
and  restrictions  as  were  contained 
in  the  will  as  to  the  testator's  own 
estate."  After  the  testator's  death, 
his  eldest  nephew  being  seised  of 
the  Lincolnshire  estate,  but  (as 
was  held)  under  no  liability  to 
settle  it,  conveyed  it  to  trustees, 
upon  the  uses  upon  which  it 
11  should  be  conveyed,  in  com- 
pliance with  and  in  conformity  to 
the  proviso  "  contained  in  the  tea- 
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tator's  will,  "  and  the  terras,  spirit, 
true  intent  and  meaning  of  the 
same."  Held,  that  the  deed  must 
be  construed  as  if  a  settlement 
had  been  executed  under  the 
Court,  and  that  under  the  deed, 
the  second  nephew  took  an  estate 
for  life  only.  Walmesley  v.  Ge- 
rard. Page  321 

EXECUTRIX. 
An  executrix  allowed  190/.  (part  of 
the  estate)  to  remain  at  a  banker's 
in  her  name  as  executrix.  A  loss 
occurred  by  their  bankruptcy  a 
year  after  the  testator's  death. 
Held,  that  she  was  not  personally 
liable  for  the  loss.  Stvinfen  v. 
Stvinfen.  (No.  5.)  211 

See  Executor. 

EXTRINSIC  EVIDENCE. 

Evidence  as  to  statements  made  by 
a  testator  when  he  executed  his 
will  rejected.     M'Clure  v.  Evans. 

422 


FAMILY. 

See  Class,  1. 
Estate  Tail. 

FEE  SIMPLE. 
1.  A  testator,  subsequently  to  the 
Wills  Act,  gave  to  A.  B.  the  house 
she  lived  in  and  grafs  for  a  cow 
in  GUI  Field.  Held,  that  she 
took  an  estate  in  fee  simple  in  the 
.  house,  and  the  right  of  pasture  of 
a  cow  during  her  pleasure.  Reay 
v.  Rawlinson.  88 


2.  A  testator  in  1857  devised  free- 
holds to  trustees  to  pay  the  rents 
to  his  five  children  u  or  their 
heirs."  Held,  that  the  children 
took  a  fee.     Adshead  v.  Willetts. 

Page  358 

3.  A  testator  devised  his  real  and 
personal  estate  to  trustees  and 
their  heirs,  upon  trust  to  sell,  if 
expedient,  and  invest  in  Consols, 
and  permit  his  wife  durante  cidui- 
tate  to  receive  the  rents  and  divi- 
dends, and  from  and  after  her  de- 
cease or  second  marriage,  to  divide 
"  the  residue  of  his  estate  and 
effects"  between  his  children 
[without  words  of  inheritance]. 
Held,  that  (subject  to  the  wife's 
interest)  the  children  took  the  real 
estate  absolutely.  Talham  v. 
Vernon.  604 
See  Presumption,  1. 

FELO  DE  SE. 
Estates  of  inheritance  of  zfelo  de  se 
do   not    escheat    to    the    Crown, 
Norris  v.  Chambers.  246 

FELON.  . 
In  1833,  A.  B.  was  convicted  of 
felony,  and  transported.  At  this 
time,  his  wife  was  entitled  to  a 
fund,  contingently  on  her  surviving 
her  mother.  In  1846,  A.  B.  ob- 
tained a  conditional  pardon,  avail- 
able in  all  places  except  the  United 
Kingdom.  The  mother  died  in 
1838,  and  the  wife  in  1852.  On 
a  petition  by  the  Crown  for  pay- 
ment, the  Court,  without  deciding 
the  right,  merely  ordered  payment 
to  the  administrator  of  the  wife. 
Re  Harrington's  Trusts.  24 
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FINES. 
See  Building  Society. 
Renewal. 

FOREIGNER. 

See  Jurisdiction. 

FOREIGN  CONTRACT. 
See  Annuity,  2. 

FORFEITURE. 
A  testator  declared,  that  if 'any  dis- 
pute should  arise  between  his  de- 
visees or  legatees  in  anywise  relat- 
ing to  his  "  estate  or  effects/'  or 
any  claim  therein  contained,  it 
should  be  referred  to  arbitration. 
And  he  declared  that,  in  case  his 
devisee  or  legatee  should  com- 
mence any  proceedings  at  law  or 
in  equity  "  touching  or  concerning 
or  relating  to  the  matters  and 
things  aforesaid/'  the  devise  to 
him  should  be  void.  Held,  that 
the  "  matters  and  things"  referred 
to  were  the  "estate  and  effects," 
&c,  and  that  the  condition  of  for- 
feiture was  void,  as  it  would  pre- 
vent the  devisee  taking  any  legal 
proceedings  necessary  for  the  pro- 
tection of  his  rights.  Rhode$  v. 
The  Mumell  Hill  Land  Company. 

Page  560 
See  Felon. 

FRAUDULENT  CONVEY- 
ANCE. 

1.  The  stat.  of  T$  Elis.  c.  5,  extends 
to  future  as  well  as  existing  debts, 
and  a  deed  having  for  its  object  to 
defraud  future  creditors  is  void 
under  that  statute.  Barling  v. 
Bishopp.  417 


2.  After  notice  of  trial  in  an  action 
of  trespass,  the  Defendant  exe- 
cuted a  voluntary  conveyance  of 
real  estate  to  his  daughter.  The 
verdict  went  against  him,  and  he 
afterwards  took  the  benefit  of  the 
Insolvent  Debtors'  Act.  Held, 
that  the  conveyance  was  void  under 
the  13  Eliz.  c.  5,  it  being  intended 
to  defeat  the  Plaintiff  in  the  action. 
Barling  v.  Bishopp.         Page  417 

3.  Policies  of  assurance  are,  since  the 
1  &  2  Vict,  c.  110,8.  12,  within 
the  Statute  of  Fraudulent  Con- 
veyances (13  Eliz.  c.  5).  Stokoe 
v.  Cowan.  637 

4.  Assignment  by  a  person  in  ex- 
tremis of  a  policy  on  his  life  set 
aside  as  fraudulent  against  his  cre- 
ditors.    Ibid. 

FREEHOLD. 
See  Presumption,  1  • 

FRIENDLY  SOCIETY. 
Moneys  were  borrowed  for  a  friendly 
society  and  applied  for  its  benefit : 
Held,  that  a  valid  debt  was  con- 
stituted as  against  the  society,  al- 
though the  formalities  required  by 
its  rules  had  not  been  followed. 
Pare  v.  Clegg.  589 


GIFT  OVER. 
See  Devise. 


HEIR  AND  NEXT  OF  KIN. 
Personal  estate  was  settled  on  a  hus- 
band and  wife  successively  for  life, 
with  remainder  to  their  children, 
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and,  on  failure  of  children,  "  then 
to  the  right  heirs"  of  the  survivor 
of  the  husband  and  wife.  Held, 
that,  under  the  last  limitation,  the 
heir  at  law  of  the  survivor,  and 
not  the  next  of  kin,  was  entitled. 
Hamilton  v.  Mills.  Page  1 93 

HEIR  AT  LAW. 

See  Power  of  Sale,  3. 

HUSBAND  AND  WIFE. 

1.  Money  of  a  wife  was,  by  the  di- 
rection of  her  husband,  paid  to  the 
trustees  of  a  post-nuptial  settle- 
ment, which  was  not  binding  on 
the  wife.  Held,  that  her  right  by 
survivorship  was  destroyed,  the 
property  having,  by  these  means, 
been  reduced  into  possession.  Ha- 
milton v.  Mills.  1 93 

ft.  A  sum  of  1,000/.,  charged  exclu- 
sively on  real  estate  with  powers 
of  entry,  sale  and  mortgage  to 
secure  it,  was  bequeathed  to  a 
married  woman.  The  whole  was 
ordered  to  be  settled  on  her  and 
her  children  to  the  exclusion  of 
the  mortgagees  of  her  husband, 
who  had  taken  the  benefit  of  the 
Insolvent  Act.  Buncombe  v.  Green- 
acre.  (No.  2.)  578 
See  Felon. 


INCREASED  RENTS. 

See  Charity. 

INDEMNITY  CLAUSE. 
See  Breach  of  Trust,  2. 


ILLEGAL  SOCIETY. 
A  society  based  upon  irrational  prin- 
ciples, and  seeking  to  realize  a 
visionary  and  unattainable  object 
under  Mr.  Omen*s  system :  Held, 
not  founded  for  the  propagation  of 
irreligious  and  immoral  doctrines, 
so  as  to  prevent  a  creditor  recover- 
ing his  debt.  Held,  also,  that  the 
rules,  as  certified  by  the  barrister, 
must  be  treated  as  conclusive  as 
to  the  character  of  the  society. 
Pare  v.  Clegg.  Page  589 

ILLEGITIMATE   CHILD. 

See  Bastard. 

IMPLICATION. 
A  testator  gave  his  real  and  personal 
estate  to  his  daughter  Eliza  for 
life,  with  remainder  to  his  other 
children,  &c.  but  he  directed  that 
no  division  of  the  property  should 
be  made  until  the  decease  of  his 
daughter  and  her  husband,  and  of 
the  survivor  of  them.  Held,  that 
the  husband  took  no  interest  by 
implication.     Barnet  v.  Barnet. 

239 

INFANT. 
See  Interest. 

INJUNCTION. 

A.f  upon  property  being  conveyed 
to  him,  engaged  with  B.  that  a 
certain  trade  should  not  be  carried 
on  upon  it.  A*s  tenant  carried 
on  such  trade.  Upon  a  bill  by  B. 
against  A.  alone,  for  an  injunction, 
he  insisted  on  his  right  to  carry  on 
the  trade.     The  Court  granted  a 
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perpetual  injunction  against  A., 
his  servants  and  agents,  but  de- 
clined extending  it  to  his  tenants. 
Hodson  v.  Coppard.  Page  4 

INSOLVENT. 
A.  B.  took  the  benefit  of  the  In- 
solvent Act  in  1849,  and  a  judg- 
ment was  entered  up  against  him. 
After  his  death,  it  was  held  that 
his  assignee  might  maintain  a  suit 
to  administer  his  assets,  without 
first  applying  for  the  sanction  of 
the  Insolvent  Debtors'  Court,  and 
without  alleging  that  the  assets 
were  in  danger.  Galsworthy  v. 
Durrant.  277 

See  T&U8TEE,  1. 

INTEREST. 
An  administrator  who  had,  without 
reason,  sold  out  stock  specifically 
bequeathed  to  an  infant  and  re- 
tained the  produce  after  an  order 
for  payment,  charged  with  com- 
pound interest.  Walrond  v.  Wal- 
rond.  586 

INTERPLEADER. 
An  interpleader  bill  and  an  affidavit 
of  no  collusion  were  filed  together 
at  the  Record  and  Writ  Clerks' 
Office.  A  demurrer,  on  the  ground 
that  they  were  not  annexed,  was 
overruled.     Jones  v.  Shepherd. 

293 

INTESTACY. 

By  her  will,  the  testatrix  gave  her 

residue  to  H,  R.  and  nine  others 

as  tenants  in  common,  but  if  H.  R. 

died,  she  gave  300/.,  part  of  the 


residue,  to  his  children.  H.  R. 
died,  and  the  testatrix  made  a 
codicil  giving  his  children  500/. 
out  of  his  share  of  the  residue, 
and  she  confirmed  her  will,  except 
as  to  any  legacy  which  lapsed  by 
reason  of  the  death  of  the  lega- 
tees. Held,  that  there  was  an  in- 
testacy as  to  one-tenth  of  the  re- 
sidue beyond  the  500/.  Re  Mary 
Woofs  Will.  Page  236 

ISSUE  MALE. 
Bequest  of  a  sum  of  stock  to  A.  for 
life,  and,  upon  his  death,  "  unto 
and  amongst  his  issue  male,"  with 
a  gift  over,  on  the  death  of  A.% 
"  without  leaving  issue  male." 
Held,  that  the  issue  male  claiming 
through  males  were  alone  entitled ; 
that  the  sons  of  the  daughters  of 
A.  were  excluded,  and  that  the 
issue  male  took  per  capita.  Ly- 
rvood  v.  Kimber.  38 

«  ISSUE"  READ  "  CHILDREN." 

A.  B.  conveyed  freeholds  to  trustees 
and  their  heirs,  in  trust  for  his  wife 
during  widowhood,  and  afterwards 
on  trust  to  convey  and  divide  "  such 
estate  and  premises"  amongst  the 
children  and  the  issue  of  their 
children  who  should  be  then  living 
as  tenants  in  common  (the  issue 

,  of  any  deceased  child  to  take  their 
parent's  share).  Held,  first,  that 
"  issue"  must  be  read  children, 
and  secondly,  that  the  children 
and  their  issue  took  life  estates 
only.     Tatham  v.  Vernon.        604 
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JUDGMENT. 

See  Mortgage,  1. 

JURISDICTION. 

1 .  As  to  the  jurisdiction  of  the  Court 
of  Chancery  to  interfere  in  ques- 
tions relating  to  immovable  pro- 
perty abroad.    Norris  v .  Cham bres. 

Page  246 

2.  A  suit  between  parties  residing 
here  to  enforce  a  lien  on  immov- 
able property  situate  out  of  the 
jurisdiction  requires  that  some  spe- 
cial state  of  circumstances  should 
exist,  in  order  to  enable  the  Court 
to  give  any  relief.     Ibid. 

3.  A  director  of  a  company,  esta- 
blished in  England  to  work  some 
Prussian  mines,  had  paid  a  large 
sum  towards  the  purchase.  The 
vendor  annulled  the  contract,  and 
resold  the  mines  to  a  new  company 
with  notice.  A  bill,  by  the  repre- 
sentative of  the  director,  to  esta- 
blish a  lien  on  the  estate  for  the 
advances,  was  dismissed.     Ibid. 

4.  The  East  India  Company  made 
war  against  an  independent  Rajah, 
and  having  made  him  prisoner, 
annexed  his  territory  and  seized 
his  property.  Part  of  it  consisted 
of  notes  of  the  East  India  Com* 
pany,  which  the  Court  considered 
belonged  to  him  in  his  character 
of  Rajah,  and  not  as  his  private 
property.  A  bill  by  the  Rajah 
against  the  East  India  Company  to 
recover  the  notes  and  obtain  pay- 
ment was  dismissed.  The  Ex- 
Rajah  of  Coorg  (Veer  Rajundur 
Wadeer)  v.  The  East  India  Com- 
pany, 300 

TOL.  XXIX. 


5.  When  the  property  of  a  captive 
prince  is  taken  by  a  hostile  so- 
vereign power  in  war,  no  court  of 
justice  has  jurisdiction  over  such 
a  transaction.  The  Ex-Rajah  of 
Coorg  (Veer  Rajundur  Wadeer)  v. 
The  East  India  Company. 

Page  300 

6.  Difficulties  arising  from  the  double 
character  of  merchants  and  so- 
vereign power  filled  by  the  East 
India  Company.     Ibid. 

7.  -Right  to  relief  when  a  foreign 
power  takes  prisoner  a  private  in- 
dividual, an  enemy,  and  while  so 
holding  him,  obtains  possession  of 
documents  which  establish  his  right 
to  recover  a  debt  due  from  another 
to  him  in  his  private  capacity. 
Ibid. 

See  Apprentice. 

Policy  of  Assurance. 


LACHES. 

See  Statute  of  Limitations. 

LANDS  CLAUSES  CONSOLI- 
DATION ACT. 
Under  the  Lands  Clauses  Consolida- 
tion Act,  a  company  was  held  not 
liable  to  pay  the  costs  of  a  mort- 
gagee, served  with  a  petition  which 
prayed  payment  to  him  out  of 
Court  of  the  compensation  money. 
Re  Hatfield's  Estate.  Re  The  Leeds 
Waterworks  Acts,  1852,  1856. 

370 

LAST  ANTECEDENT. 
A  testator  devised  one-fifth  "  share" 

T  T 
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of  his  freeholds  to  each  of  his  five 
children  in  fee.  He  then  be- 
queathed personal  estate  to  them 
"  share  and  share  alike,"  and  he 
said  "  should  either  of  my  children 
die  without  issue  I  give  and  be- 
queath such  share  and  shares 
amongst  my  surviving  children 
equally,"  and  should  either  depart 
this  life  leaving  children  or  child, 
then  that  child  to  "  inherit  his 
parent's  share,"  and  if  more  than 
one  "  the  share"  to  be  equally  di- 
vided amongst  their  "heirs"  and 
assigns.  Held,  that  the  gift  over 
referred  to  the  last  antecedent, 
the  personalty,  and  did  not  affect 
the  realty.     Adskead  v.  Willelts. 

Page  358 

LEASE. 

On  a  decree  for  specific  performance 
of  a  contract  to  purchase  a  lease, 
the  assignment  was  ordered  to  be 
antedated,  so  as  to  bear  date  on 
the  day  on  which  the  contract 
ought  to  have  been  performed. 
Morley  v.  Clavering.  84 

See  Specific  Performance,  5. 


LEASEHOLDS. 

The  Defendant  entered  into  a  con- 
tract to  purchase  leaseholds,  after 
his  solicitor  had  perused  the  leases. 
He  intended  to  apply  the  property 
to  a  purpose  which  it  turned  out 
was  prohibited  by  the  lease.  Held, 
that  whether  the  vendor  knew  the 
purchaser's  intention  or  not,  the 
purchaser  was  bound  specifically 


to  perform  his  contract.  Morley 
v.  Clavering,  Page  84 

See  Presumption,  1. 

Renewal. 

Survivorship,  2. 

LEGACY. 

1.  A  testator  appointed  10,000/.  each 
to  his  younger  children,  and  all  the 
residue  to  his  eldest  son.  And  be 
directed  the  income  of  the  whole, 
until  the  youngest  should  attain 
twenty-one,  to  be  applied  in  the 
maintenance  of  the  minors.  In 
the  event  of  a  younger  child  dying 
under  twenty-one,  he  appointed 
his  share  to  the  eldest  son,  "  in 
addition  to  the  residue."  Held, 
that  the  share  of  a  younger  child 
who  died  under  twenty-one  was 
not  payable  to  the  eldest  until  the 
youngest  child  attained  twenty- 
one.    Duffield  v.  Currie.  284 

2.  A  testator  having  contracted  to 
purchase  a  real  estate,  devised  it 
to  his  son  Andrew  and  his  issue, 
and  he  bequeathed  his  residue  in 
moieties  between  his  sons  Andrew 
and  George*  But  he  directed  that 
10,000/.  should  be  debited  against 
Andrew  t  moiety,  as  an  equivalent 
for  the  real  estate  devised  to  him. 
Before  the  testator's  death,  the 
contract  was  rescinded.  Held, 
that  no  deduction  ought  to  be 
made  from  Andrew's  moiety  of 
the  residue.  Nugee  v.  Chapman. 
(No.  1.)  288 
See  Will  and  its  References. 

LEGACY  DUTY. 

1 .  Bequest  for  poor  persons,  but  no 
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person  to  receive  more  than  51. 
Held,  that  legacy  duty  was  pay- 
able on  the  whole  fund.  Harrig 
v.  Earl  Heme.  Page  261 

2.  Re  Wilkinson  (1  Cr.,  M.  %  R. 
142;  1  Mee.  £  W.  237),  impugned. 
Ibid. 

LEGAL  ESTATE. 
See  Survivorship,  1 . 

LEGATEE. 
See  Bastard. 

LETTERS. 

See  Evidence,  1. 

LIEN. 

See  Jurisdiction,  2. 
Partnership,  1. 
Priority,  1. 

LIEN  FOR  PURCHASE- 

MONEY. 

See  Parties,  1. 

LIFE   INTEREST. 

1.  Bequest  to  A.%  with  a  direction 
that  if  she  should  leave  children, 
"  to  be  left  to  them."  Held,  that 
this  was  a  gift  to  the  children  of 
A.  who  survived  her  in  joint  te- 
nancy.    Noble  v.  Stow.  409 

2.  Bequest  of  personal  estate  to 
Charles,  "  and  to  his  first  and  other 
sons  after  him,  in  the  usual  mode 
of  succession."  Held,  that  Charles 
took  for  life  only.  Sparling  v. 
Parker.  (No.  3.)  450 
See  Absolute  Interest. 

LIMITATION. 

See  Estate  for  Life. 

Estate  Tail. 


LORD  OF  MANOR. 
See  Production  of  Documents. 

LOWER  SCALE. 
See  Costs,  1. 


MERCHANT  SHIPPING  ACT. 

See  Ship. 

MERGER. 

1.  When  the  owner  of  an  estate  in 
fee  simple  becomes  entitled  to  a 
charge  on  that  estate,  prima1  facie 
the  charge,  in  equity  at  least, 
merges  in  the  inheritance,  unless 
the  owner  of  the  estate  does  some 
act  to  keep  it  alive,  or  unless,  from 
the  circumstances  of  the  case,  it 
would  be  for  his  interest  that  it 
should  continue  to  be  a  subsisting 
charge.  Swinfen  v.  Swinfen.  (No. 
3.)  Page  199 

2.  Devise  by  the  owner  in  fee  with- 
out mentioning  a  charge  on  it  to 
which  he  was  absolutely  entitled. 
Held  to  be  some  indication  of  his 
intention  to  merge  it.     Ibid. 

$.  The  testator  was  owner  in  fee  of 
an  estate  on  which  there  was  a 
charge  of  6,000/.  to  which  he  was 
absolutely  entitled,  and  a  subse- 
quent charge  of  a  jointure  in  favor 
of  B.  The  testator  devised  the 
estate  in  fee  to  B.  Held,  that  she 
took  discharged  of  the  mortgage. 
Ibid. 

MINES. 

A  power  of  sale  and  exchange  does 
not  authorize  trustees  to  sell  the 
lands  with  a  reservation  of  the 
minerals.  Buckley  v.  Howell.    546 

t  X  2 
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MISDESCRIPTION. 
Property  was  settled  on  John  Garner 
of  Sambourne  and  Elizabeth  his 
wife  and  her  children.  There  was 
a  person  named  John  Garner  of 
Sambourne,  whose  wife  was  Han- 
nah,  but  they  were  not  related  to 
the  settlor.  There  was  also  a 
William  Garner  of  Beoley,  whose 
wife  was  Elizabeth,  and  she  was  a 
niece  of  and  intimate  with  the  set- 
tlor. Held,  that  the  latter  were 
intended.    Garner  v.  Garner, 

Page  114 

MISTAKE. 

See  Specific  Performance,  1,2, 
3,5. 

MORTGAGE. 

In  1856  an  equitable  mortgage  was 
created,  and  in  1858  it  was  trans- 
ferred to  the  Plaintiffs,  who  made 
further  advances,  and  obtained  a 
legal  mortgage  three  months  after- 
wards. Held,  that  the  Plaintiffs 
had  priority  over  a  charge  created 
by  a  registered  judgment  obtained 
against  the  mortgagor  two  days 
before*  the  transfer,  for  all  their 
subsequent  advances  made  bond 
Jide  and  without  notice  of  the  judg- 
ment. Cooke  v.  Wilton.  100 
See  Building  Society. 

Merger. 

Power  of  Revocation. 

Priority,  2. 

Redemption. 

MORTMAIN. 

A.  devised  a  leasehold  to  his  widow 
for  life,  and  after  her  death,  to 
trustees  to  sell  and  divide  the  pro- 
duce amongst  B,  and  others.     B. 


died  in  the  lifetime  of  the  widow ; 
having  bequeathed  his  residue  to 
charities.  Whether  the  bequest  of 
B.'s  interest  in  the  leasehold  was 
void  under  the  Statute  of  Mortmain, 
queer e.  But  the  certificate  having 
found  it  to  be  pure  personalty  : — 
Held,  that  it  was  too  late,  in  the 
absence  of  a  motion  to  vary  the 
certificate,  to  raise  the  objection. 
Aspinall  v.  Bourne.  Page  462 

See  Charity. 

MUNICIPAL  CORPORATION. 

Prima)  facie  a  municipal  corporation 
has  full  power  to  dispose  of  all  its 
property,  like  a  private  individual, 
and  it  lies  on  the  person  alleging 
the  contrary  [to  establish  a  trust. 
Evan  v.  The  Corporation  of  Avon. 

144 


NEXT  OF  KIN. 
See  Executor,  1. 

Heir  and  Next  of  Kin. 

NOTICE. 
A.  B.  was  entitled  to  a  reversionary 
interest  in  a  fund  vested  in  four 
trustees,  of  whom  he  was  one. 
A.  B.  mortgaged  his  interest  to 
C.  I).,  another  trustee.  Held,  that 
C.  D.'s  notice  in  the  transaction 
was  a  sufficient  notice  to  the  trus- 
tees of  the  mortgage ;  but  that 
A.  B't  notice  was  not.  Willis  v. 
Greenhill.  (No.  1.)  376 

See  Priority,  2. 


OFFICIAL  MANAGER. 
See  Vendor  and  Purchaser. 
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OFFSPRING. 

A  testator  directed  a  policy  on  the 
life  of  his  son  John  to  be  settled, 
and  the  interest  to  be  paid  to 
Jokni  widow  for  life,  and  after  her 
decease  to  her  "  offspring."  Held, 
that  the  children  of  John,  who 
survived  biro,  were  entitled,  to  the 
exclusion  of  grandchildren.  Lister 
v.  Ttdd.  Page  618 

OPINION  OF  COURT  UNDER 

STATUTE. 
The  Court  will  not,  under  the  22  & 
23  Vict.  c.  35,  s.  80,  give  its  opinion 
for  the  guidance  of  trustees  on  the 
effect  of  a  limitation  contained  in 
an  instrument.     Re  Mary  Hooper. 

656 


PARDON. 
See  Felon. 

PARTICULARS  OF  SALE. 
It  is  the  duty  of  a  vendor  in  his  par- 
ticulars of  sale  to  describe  the  pro- 
perty with  perfect  accuracy,  and 
not  leave  it  to  inference.  Swau- 
land  v.  Dearsley.  430 

PARTIES. 
1.  The  Plaintiffs  sold  and  conveyed 
some  land  to  a  building  society, 
retaining  an  equitable  mortgage  on 
it  for  the  purchase-money.  The 
land  was  divided  and  sold  in  lots 
to  the  members.  Held,  that  the 
Plaintiffs  could  not  maintain  a  suit 
against  the  purchasers  of  some  of 
the  lots  to  recover  their  debt,  in 
the  absence  of  the  purchasers  of 


the  other  lots.     Peto  v.  Hammond. 

Page  91 

2.  In  a  suit  to  make  a  trustee  liable 
for  a  part  of  the  trust  fund  which 
was  not  forthcoming,  he  stated  that 
it  had  been  received  by  the  tenants 
for  life,  who  were  dead.  Held, 
that  their  personal  representatives 
were  necessary  parties.  fVilliams 
v.  Alien.  292 

8.  A.  B.y  a  solicitor,  had  bought  up 
an  annuity  charged  on  the  estate 
of  Lord  K.  Lord  K's  executor 
filed  a  bill  against  A.  B.  alone,  in- 
sisting that  A.  B.  had  purchased 
it  as  the  solicitor  and  on  behalf  of 
Lord  K.  Held,  that  Lord  K.'s 
judgment  creditors  were  not  neces- 
sary parties  to  the  suit.  Ford  v. 
Tennant.  452 

4.  In  consequence  of  the  failure  and 
insolvency  of  a  benefit  society, 
there  was  no  officer  or  board  in 
existence  who  could  be  made  par- 
ties to  a  suit  by  a  creditor  to  ob- 
tain payment  out  of  the  company's 
property.  The  Plaintiff  having 
made  the  trustees  and  one  of  each 
class  of  members  parties:  Held, 
that  the  suit  was  properly  consti- 
tuted. Pare  v.  Clegg.  589 
See  Special  Case. 

PARTNERSHIP. 
1 .  A  ship  was  purchased  by  a  part- 
ner for  himself,  but  was  paid  for 
out  of  the  partnership  assets.  The 
firm  became  bankrupt.  Held, 
that  the  firm  had  no  interest  in 
the  ship,  or  any  lien  on  it  for  the 
amount  of  the  purchase-money. 
Walton  v.  Butler.  428 


688 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


2.  A  partnership  for  fourteen  years 
was  dissolved  before  the  end  of 
two  years.  The  Court,  under  the 
circumstances,  refused  to  direct 
the  repayment  of  any  portion  of 
the  premium  paid  for  a  share  in 
the  business.    Airty  v.  Borham. 

Page  620 

PAYMENT. 
Bequest  of  residue  to  four  sons 
equally,  but  the  capital  not  to  be 
divided  until  they  should  all  be- 
come settled  in  life.  The  interest 
of  their  portions  alone  to  be  paid 
after  they  were  all  provided  for 
until  they  severally  became  thirty 
years  old,  when  the  capital  to  be 
placed  at  their  disposal.  Held, 
that  the  sons  were  entitled  to  pay- 
ment of  the  capital  on  attaining 
twenty-one.     In  re  Jacob's  Witt. 

402 

PER  CAPITA. 
Bequest  between  and  amongst  all 
and  every  the  child  and  children 
of  Thomas  T.  deceased  and  Henry 
T.f  in  equal  shares.  Held,  that 
all  the  children  of  Thomat  and  of 
Henry  took  equally,  per  capita, 
and  not  per  stirpes,  and  that  Henry 
himself  took  nothing.  In  re  Da- 
vies1  Witt.  93 
See  Issue  Male. 

PERISHABLE  PROPERTY. 
1.  A  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  to  permit 
his  wife  to  receive  "  the  income 
arising  from  one-third  "  for  her 
•lifej  with  remainder  to  his  children. 


And  to  facilitate  the  ultimate  de- 
vise, he  authorised  them  to  con- 
vert his  personal  estate  into  money, 
and  to  sell  his  real  estate.  And 
he  authorized  his  trustees  to  per- 
mit any  part  of  his  personal  estate 
to  remain  in  the  state  of  invest- 
ment In  which  it  might  be  at  his 
death,  and  to  invest  his  residuary 
personal  estate  in  the  public  funds, 
&c,  and,  from  time  to  time,  to 
alter  and  vary  the  securities. 
Held,  that  the  widow  was  not  en- 
titled to  enjoy  leaseholds  and  pe- 
rishable property  in  specie.  Re 
Llewellyn's  Trust.  Page  171 

2.  Where  a  part  of  the  testator's 
assets  were  so  situated,  that  it 
could  not  be  realized  immediately 
without  loss  to  the  estate,  and  was 
producing  51.  per  cent.,  the  tenant 
for  life  was  held  entitled,  in  the 
meanwhile,  to  4/.  per  cent,  on  the 
value.     Ibid. 

3.  Right  of  a  tenant  for  life  to  enjoy 
a  residue  in  specie  inferred  from 
a  direction  "  to  get  in  and  convert 
the  same  into  money  and  divide" 
after  his  death.     Rome  v.  Rowe. 

276 

PERPETUITY. 
See  Remoteness. 

PLEA. 
See  Parties,  3. 

PLEADING. 
1.  A  pleading  is  to  be  taken  most 
strongly  against  the  pleader,  and 
a  general  allegation  of  the  Defend- 
ant being  a  trustee  cannot  support 
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a  bill,  unless  there  are  facts  al- 
leged showing  the  trust.  Evan  v. 
Corporation  of  Avon*  Page  144 
2.  The  usual  accounts  of  personal 
estate  not  specifically  bequeathed 
had  been  directed  in  an  adminis- 
tration suit.  Ultimately,  the  costs 
of  all  parties,  as  between  solicitor 
and  client,  were  paid  out  of  a 
specific  legacy  in  the  absence  of 
the  specific  legatee.  In  a  subse- 
quent suit  instituted  by  the  specific 
legatee  for  her  legacy,  liberty  was 
given  to  her  to  surcharge  and  fal- 
sify the  accounts,  and  the  Plain- 
tiff's costs  were  directed  to  be 
allowed  as  between  party  and 
party.  Walrondv.  Walrond.  586 
See  Amending  Bill. 

'Creditors'  Suit. 

Decree. 

Demurrer. 

Insolvent. 

Interpleader. 

Parties. 

Redemption. 

Rejoinder. 

Replication. 

Revivor. 

Special  Case. 

Sufficiency  of  Answer. 

Supplemental  Bill. 

Trustee  Relief  Act, 

POLICY  OF  ASSURANCE. 
The  bill  alleged  that  the  Plaintiff 
effected  a  life  policy  in  the  De- 
fendant's office  at  an  extra  pre- 
mium, and  that  by  the  prospectus 
the  life  might,  from  time  to  time, 
be  re-examined,  and  the  "  society 
being  satisfied"  of  the  removal  of 


the  cause  for  charging  the  extra 
premium  would  reduce  it.  The 
directors  having  bond  fide  exercised 
their  discretion,  refused  to  reduce 
the  premium.  Held,  on  demurrer, 
that  this  Court  could  not  interfere 
in  favor  of  the  Plaintiff,  though 
the  assured  had  become  ••  tho- 
roughly healthy  and  sound." 
Manby  v.  The  Gresham  Life  As- 
surance  Society*  Page  439 

See  Fraudulent  Conveyance,  3. 
Reversionary  Interest,  2. 

PORTIONS. 
See  Charge  on  Real  Estate,  2. 

POWER. 

1.  A  power  of  sale  over  a  settled 
estate  was  given  to  trustees,  at 
•the  request  and  by  the  direction 
of  the  tenant  for  life.  The  tenant 
for  life  became  bankrupt.  Held, 
that  tlie  power  was  not  extin- 
guished, but  that,  with  the  assent 
of  the  tenant  for  life  and  his  as- 
signees, a  perfect  title  could  be 
made  under  the  power*  Holds- 
worth  v.  Goose*  HI 

2.  A  power  of  sale  and  exchange 
does  not  authorize  trustees  to  sell 
the  lands  with  a  reservation  of  the 
minerals.     Buckley  v.  Howell. 

546 
See  Absolute  Interest,  2. 
Execution  of  Power. 
Power  of  Revocation. 
Power  of  Sale. 

POWER  OF  REVOCATION. 
A  marriage  settlement  gave  to  the 
parents  a  power,  with  the  consent 
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of  the  trustees,  to  make  void  the 
trusts,  and  of  appointing  the  estate 
to  new  uses.  This  power  was  ex- 
ercised for  the  purpose  of  mort- 
gaging the  estate  to  one  of  the 
trustees  for  a  sum  advanced  to  the 
father.  The  estate  was  afterwards 
sold  under  a  power  of  sale  con- 
tained in  the  mortgage  deed. 
Held,  that  a  good  title  could  not 
be  made  under  it.   Eland  v.  Baker. 

Page  137 

POWER  OF  SALE. 

1.  A  testator  directed  his  debts  to  be 
paid  by  his  executrix,  and  he  de- 
vised his  real  estate  to  her  for  life, 
with  power  to  mortgage  it  as  far 
as  should  be  needful  for  her  main- 
tenance and  comfort.  Held,  that 
the  executrix  had  no  power  of  sale 
for  payment  of  the  debts.  Cook 
v.  Dawson.  123 

2.  It  is  clearly  established,  that  where 
there  is  a  general  charge  of  debts 
on  the  real  estate,  an  executor  has 
power  to  sell  it  for  that  purpose, 
and  that  the  purchaser  is  not  bound 
to  see  to  the  application  of  the 
purchase-money.     Ibid. 

3.  Real  estate  was  devised  to  A.  B., 
in  trust  to  sell,  with  power  to  the 
trustees  to  give  discharges.  A.  B. 
was  to  pay  the  debts  and  hold  the 
surplus  on  certain  trusts,  and  he 
was  appointed  sole  executor.  A.  B. 
having  renounced  and  disclaimed : 
Held,  that  the  heir-at-law,  who 
had  taken  out  administration, 
could  sell  the  estate  and  give  valid 
receipts.  Austin  v.  Martin.  523 
See  Mines. 

Power. 


PRACTICE. 

See  Amending  Bill. 
Certificate. 
Contempt. 
Costs. 
Decree.. 
Evidence,  3. 
Interpleader. 
Mortmain. 

Opinion  of  Court  under  Sta- 
tute. 
Production  of  Documents. 
Rejoinder. 
Replication. 
Revivor. 

Security  for  Costs. 
Special  Case. 
Sufficiency  of  Answer. 
Trustee  Relief  Act. 


PREFERENCE  SHARES. 
1.  A  company  was  authorized  by 
some  acts  of  parliament  to  create 
new  shares  "  having  preference  in 
payment  of  dividends/'  and  by 
others  to  create  new  shares,  "  and 
to  guarantee  dividends  or  interest " 
not  exceeding  a  stated  rate  per 
annum.  The  company  created 
five  sorts  of  preferential  shares, 
some  with  a  "  preferential  divi- 
dend out  of  working  profits/' 
others  with  "preferential  divi- 
dends," and  others  with  a  "  pre- 
ferential interest  or  dividend,"  but 
giving  to  one  class  only  a  right  to 
their  arrears.  Held,  that  all  the 
preference  shareholders  were  en- 
titled to  have  the  deficiencies  of 
their  dividends  or  interest  in  one 
year  made  up  in  the  succeeding 
years,  in  priority  to  any  payment 
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to  the  ordinary  shareholders,  but 
without  interest.  Carry  v.  The 
Londonderry  and  Enniskillen  Rail- 
way Company,  Page  263 
2.  In  ascertaining  the  profits  of  a 
railway  company,  for  the  purpose 
of  making  a  dividend,  all  the  debts 
incurred  for  steam-engines,  rails, 
completing  stations  and  the  like, 
must  be  deducted,  but  not  the 
money  raised  under  the  borrowing 
powers.     Ibid. 


PRESUMPTION. 

1.  In  1586,  property  was,  in  con- 
sideration of  273/.,  demised  for 
2,000  years  at  a  small  rent,  and 
the  lessor  covenanted,  if  required 
by  the  lessees  within  seven  years, 
to  convey  the  fee  to  the  lessees 
without  further  payment.  In  do- 
cuments dated  in  1664,  1681  and 
1690,  the  property  was  treated  by 
the  persons  claiming  under  the 
lessees  as  held  in  fee  simple.  But 
in  documents  dated  in  1715  and 
and  1758,  it  was  considered  doubt- 
ful whether  it  was  freehold  or  lease- 
hold, and  in  1777  and  1778  it  was 
treated  as  leasehold.  Held,  that 
the  presumption  up  to  1715  was, 
that  it  was  fee  simple  j  that  such 
presumption  was  not  destroyed  by 
the  subsequent  doubts,  and  a  pur- 
chaser in  1 859  of  the  fee  was  held 
bound  to  take  the  title.  Jeffereyt 
v.  Afachu.  344 

2.  Interest  and  an  annuity  payable 
by  a  brother  to  a  sister  presumed, 
after  a  long  interval,  to  have  been 
satisfied,   she  having    lived   with 


and  been  maintained  and  clothed 
by  her  brother.  Shadbolt  v.  Van- 
derplank.  Page  405 

PRINCIPAL  AND  AGENT. 
A.,  a  contractor  for  works  on  a  rail- 
way, employed  B.t  as  his  agent,  to 
get  a  sub-contractor  to  do  a  por- 
tion of  the  works.  B.  as  agent 
accordingly  entered  into  a  con- 
tract with  C.  An  allowance  of  5/. 
per  cent,  was  made  by  C.  to  B. 
After  the  work  had  been  finished, 
A.  filed  a  bill  against  B.  and  C. 
to  recover  back  the  commission. 
Held,  that  the  bill  could  not  be 
sustained  as  against  C,  and.it  was 
also  dismissed  against  B.  without 
costs,  on  the  ground  that  such 
an  allowance  was  usual,  and  that 
the  Plaintiff  was  proved  to  have 
acted  on  it,  and  must  have  known 
what  had  occurred.  Holden  v. 
Webber.  1 1 7 

See  Specific  Performance,  4. 

PRIORITY. 

1.  One  of  the  residuary  legatees 
mortgaged  his  share,  after  which, 
a  debt  of  the  legatee  for  which  the 
testator  was  surety  was  paid  out 
of  his  estate.  Held,  that  the  lien 
of  the  executors  had  priority  over 
the  mortgage.  fVilles  v.  Greenhill. 
(No.  1.)  376 

2.  The  wife  of  A.  was  entitled  for 
her  separate  use  to  a  share  in  a 
reversionary  fund  vested  in  A. 
and  three  other  trustees.  A,  and 
his  wife  mortgaged  it  first  to  B., 
who  gave  formal  notice  to  A.  alone 
as  trustee.     They  mortgaged   it 
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secondly  to  T.t  who  gave  no  notice, 
and  thirdly  to  &,  who  gave  notice 
to  all  the  trustees.  Held,  (on  that 
assumption,)  that  B*t  mortgage 
was  the  first  incumbrance,  S.  the 
second,  and  T.  the  last.  But  T. 
having  afterwards  proved  that  he 
had  given  notice  to  the  solicitor  of 
the  trustees,  who  said  he  believed 
he  had  communicated  it  to  them : 
Held,  (on  that  assumption,)  that 
the  several  mortgages  ranked  in 
priority  according  to  their  respec- 
tive dates.  Willet  v.  Greenhitt. 
(No.  2.)  Page  387 

See  Attachment  in  Lord  Mayor's 
Court. 

Mortgage,  1. 

Notice. 


PRODUCTION  OF  DOCU- 
MENTS. 
Indexes  prepared  by  the  deputy 
steward  of  a  manor,  but  claimed 
to  be  his  private  property,  ordered 
to  be  produced  for  inspection,  in 
a  suit  by  the  lord  for  delivery  up 
of  all  documents  relating  to  the 
manor.  Tlie  Bishop  of  Winchester 
v.  Bowker.  479 

See  Contempt. 


PROFITS. 
See  Preference  Shares. 


PUBLIC  COMPANY. 
See  Breach  of  Trust,  1. 
Company,  1. 

Lands    Clauses  Consolida- 
tion Act. 


Public  Company— continued* 
See  Preference  Shares. 
Railway. 
Winding  up. 


RAILWAY. 
The  Plaintiffs  had  power  of  running 
over  part  of  the  Defendants'  line 
of  railway,  with  carriages  of  the 
construction  which  the  regulations 
of  the  latter  should  "reasonably 
require."  The  regulations  made 
by  the  Defendants  required  the 
draw-bars  and  couplings  to  be  of 
a  specified  description ;  that  every 
vehicle  should  have  a  break  acting 
on  two  wheels,  and  buffers  at  each 
end  of  1 2-inch  diameter  and  4-inch 
stroke.  The  Plaintiffs  alleged 
these  regulations  to  be  unreason- 
able. Held,  first,  that  the  burden 
was  on  the  Plaintiffs  to  prove  the 
unreasonableness;  secondly,  that 
the  regulations  were  reasonable 
and  indispensable  in  passenger 
trains,  and  were  reasonable  and 
useful  in  goods  and  luggage  trains ; 
thirdly,  that*  the  feet  of  the  regu- 
lations not  having  been  enforced 
rigorously  against  the  Plaintiffs, 
for  some  time,  was  no  reason  for 
not  enforcing  them  strictly  after- 
wards; fourthly,  that  the  Plain- 
tiffs had  a  right  to  insist  that  they 
should  not  be  treated  differently 
from  other  persons  in  these  mat- 
ters ;  and,  lastly,  that  a  clause  in 
the  act  to  refer  differences  to  ar- 
bitration did  not  oust  the  jurisdic- 
tion of  the  Court  to  prevent  the 
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enforcement  of  reasonable  regu- 
lations. The  Rhymney  Railway 
Company  v.  The  Toff  Vale  Railway 
Company.  Page  153 

Sec  Preference  Shares. 

RAILWAY  SHARES. 
See  Breach  or  Trust,  1. 

RAISING  CHARGE. 
See  Charge  on  Real  Estate,  2. 

REAL  ESTATE. 
See  Charge  on  Real  Estate. 
Presumption. 

REDEMPTION. 

In  a  suit  for  redemption,  by  an  ad- 
vanced member  of  a  building  so* 
ciety,  a  sum  was  found  due  from 
bim  to  the  society  beyond  that  se- 
cured by  the  mortgage.  An  order 
on  the  Plaintiff  to  pay  it  was  made 
in  a  redemption  suit.  Handley  v. 
Farmer.  362 

See  Building  Society. 

REDUCTION  INTO  POSSES- 
SION. 
See  Husband  and  Wife,  1. 

REJOINDER. 
By  the  Bankruptcy  Act  (1849),  no- 
tice of  disputing  the  requisites  of 
bankruptcy  must  be  given  "  within 
ten  days  after  rejoinder."  Re- 
joinders having  been  abolished  in 
equity,  the  Court,  eight  weeks 
after  replication,  allowed  ten  days 
to  the  Defendants  to  give  the  no- 
tice which  they  had  previously  neg- 
lected to  do.    Lee  v.  Donnutowi. 

465 


REMOTENESS. 

1.  A  testator  bequeathed  a  legacy 
to  his  son,  and  after  his  decease 
and  on  the  youngest  of  the  son's 
sons  attaining  twenty-one,  to  divide 
it  equally  between  the  son's  sons 
and  the  issue  of  deceased  son'* 
sons  who  should  attain  twenty- 
one,  the  issue  to  take  the  share 
which  their  father  would  have 
taken  if  living.  Whether  the  gift 
after  the  son's  death  is  wholly 
void,  or  only  as  the  share  of  the 
issue,  qucere.    Salmon  v.  Salmon. 

Page  27 

2.  Gift  by  will  to  daughters  for  life, 
and  afterwards  to  "pay  and  di- 
vide "  amongst  their  issue  [chil- 
dren] then  living  at  twenty-five, 
the  whole  interest  being  given  in 
the  meantime  for  their  mainten- 
ance during  minority.  Held,  that 
the  gift  to  the  children  was  not 
too  remote.     Tatham  v.  Vernon. 

604 

RENEWAL. 
Under  a  trust  to  renew  leases  "  out 
of  the  rents,  issues  and  profits," 
followed  by  a  power  in  case,  from 
any  cause,  the  money  wanted  to 
pay  the  fines  should  not  be  pro- 
duced by  the  ways  and  means 
aforesaid,  to  mortgage.  Held,  the 
rents  being  sufficient  for  that  pur- 
pose, that  the  fines  ought  to  be 
paid  out  of  income.  Solley  v. 
Wood.  482 

See  Tenant  for  Life. 

REPLICATION. 
An  appearance  had  been  entered  for 
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an  absconding  Defendant.  Liberty 
was  given  to  advertise  in  the  Ga- 
zette the  notice  of  having  filed  a 
replication.     Lechmere  v.  Clamp. 

Page  259 
See  Amending  Bill. 

REPRESENTATIVE. 
See  Revivor. 

RESCINDING  CONTRACT. 

Conditions  of  sale  provided,  that  if 
the  purchaser  should  insist  on  any 
requisitions,  which  the  vendor 
might  be  unable  or  unwilling  to 
remove  or  comply  with,  the  vendor 
might,  if  he  should  think  fit,  annul 
the  sale.  The  purchaser,  having 
made  some  requisitions,  the  vendor, 
without  answering  any,  rescinded 
the  contract.  Held,  that  he  ought 
to  have  answered  them,  and  having 
done  so  after  a  suit  by  the  pur- 
chaser for  specific  performance, 
and  the  Plaintiff  having  accepted 
the  title,  a  decree  was  made  against 
the  vendor  for  specific  perform- 
ance, with  costs.  Turpin  v.  Cham- 
bers. 104 

RESIDUARY  LEGATEE. 
See  Priority,  1. 
Share. 

RESTRICTION. 
See  Trade. 

RETAINER. 

See  Set-off. 

REVERSION. 
See  Costs,  $. 


REVERSIONARY  INTEREST. 

1.  A  reversionary  interest  was  pur- 
chased bond  fide  for  370/.,  it  being 
worth  400/.  It  was  set  aside, 
after  it  had  fallen  into  possession, 
on  the  simple  ground  of  being  a 
sale  of  a  reversion  at  an  under- 
value. Foster  v.  Roberts.  Page  467 

2.  Policies  on  the  life  of  A.  which 
were  of  no  value,  were,  upon  the 
sale  by  A.  of  a  reversionary  in- 
terest, assigned  to  the  purchaser, 
who  kept  them  up  at  his  own  risk 
and  expense.  The  sale  was  set 
aside  after  A.'s  death.  Held,  that 
as  the  vendor's  representatives 
would  not  have  been  bound  to 
repay  the  premiums  on  setting 
aside  the  transaction,  if  they  had 
exceeded  the  value  of  the  policies, 
so,  on  the  other  hand,  they  were 

•  not  entitled  to  the  moneys  received 
by  the  purchaser  on  such  policies 
on  the  death  of  A.     Ibid. 
See  Notice. 
Priority,  2. 

REVIVOR. 

1.  A  Defendant,  in  an  administra- 
tion suit,  died  abroad  after  decree, 
and  his  executors  declined  proving 
his  will  in  this  country.  The 
Court  appointed  a  representative 
under  the  15  &  16  Vict.  c.  86, 
and  then  revived  the  suit  against 
him.  Bliss  v.  Putnam.  (No.  2.)  20 

2.  A  solicitor  having  died  pending 
an  order  for  taxation  :  Held,  that 
the  proceedings  might  be  revived 
by  the  client  against  the  solicitor's 
representatives  by  an  ex  parte 
order.     Re  Nicholson.  665 
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3.  Pending  a  taxation,  the  solicitor 
died :  Held,  that  his  executors 
might  revive  the  proceeding  against 
their  client  by  an  ex  parte  order. 
Re  Waugh.  Page  666 

See  Security  for  Costs. 

RIGHT  HEIRS. 
See  Heir  and  Next  op  Kin. 


SATISFACTION. 

1.  A  sura  of  200/.  was  charged  on  a 
brother's  estate  in  favor  of  his 
sister.  By  his  will,  he  devised 
the  estate  in  trust  to  raise  950/. 
for  his  sister,  owing  (as  he  ex- 
pressed himself)  to  her  by  him. 
Held,  that  the  200/.  was  thereby 
satisfied.  Shadbolt  v.  Vanderplank. 

405 

2.  A  testator,  on  the  marriage  of  his 
daughter,  gave  the  husband  1 ,000/. 
jocularly  in  exchange  for  his  snuff 
box.  By  his  will  the  testator 
gave  each  of  his  daughters  1,000/., 
but  provided  that  in  case  any 
daughter  should  have  received 
from  him  any  sum  advanced  "  by 
way  of  marriage  portion  or  ad- 
vancement," it  should  be  deducted 
from  the  legacy.  Held,  under 
the  circumstances,  that  the  1,000/. 
given  to  the  husband  of  the  daugh- 
ter was  not  to  be  deducted. 
M'Clure  v.  Evans.  422 
See  Presumption,  2. 

SECURITY  FOR  COSTS. 
A  Plaintiff  described  himself  as  resi- 
dent in  Ireland,  and  the  Defend- 
ant, by  obtaining  orders  for  time, 


waived  his  right  to  security  for 
costs.  The  Plaintiff  afterwards 
died,  and  his  personal  represen- 
tative (who  was  also  resident  in 
Ireland)  obtained  an  order  to  re- 
vive under  the  15  &  16  Vict.  c.  86, 
s.  5.  Held,  that  the  Defendant 
was  entitled  to  an  order  for  secu- 
rity for  costs,  as  against  the  new 
Plaintiff.     Jackson  v.  Davenport. 

Page  212 

SEPARATE  ACCOUNT. 
See  Supplemental  Bill. 

SET-OFF. 
At  the  death  of  the  testator,  A.  B. 
owed  him  350/.  for  the  purchase 
of  his  business.  After  the  tes- 
tator's death,  A.  B.  sold  the  busi- 
ness to  a  legatee  for  350/.,  and 
the  legatee  gave  the  executors  his 
promissory  note  as  a  collateral  se- 
curity for  A.  B.'s  debt.  Held, 
that  the  executors  had  no  right  to 
set  off  the  debt  against  the  legacy 
nor  any  right  of  retainer  as  against 
the  mortgagee  of  the  legacy. 
Smee  v.  Baines.  661 

SETTLEMENT. 
See  Executory  Trust. 

SEVERANCE. 

See  Copyholds. 

SHARE. 
The  "  share  "  of  one  of  several  re- 
siduary legatees  consists  of  what 
remains  after  all  equities  between 
him  and  the  estate  have  been 
settled.  WilUsy.GreenhxlL  (No. 
1.)  376 
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SHARES. 
See  Preference  Shares. 

SHIFTING  CLAUSE. 

1 .  Shifting  clauses,  which  take  away 
an  estate  from  the  owner,  are  con- 
strued strictly.  Walmesley  v. 
Gerard.  Page  &£l 

2.  A  testator  devised  an  estate  to  his 
eldest  nephew  and  his  issue,  sub- 
ject to  a  shifting  clause,  requiring 
them,  under  pain  of  forfeiture,  in 
case  they  should  also  become 
seised  "  under  any  now  existing 
or  future  will  or  settlement  or 
other  assurance  (except  actual 
purchase  for  money),"  to  a  Lin- 
colnshire estate,  to  convey  it  to  the 
younger  nephews  and  their  issue 
male.  At  the  date  of  the  testa- 
tor's will  and  at  his  death,  the 
eldest  nephew  was  seised  in  fee  of 
the  Lincolnshire  estate,  which  had 
descended  to  him  as  heir  of  his 
father.  Held,  first,  that  he  was 
not  bound  by  the  shifting  clause. 
But  the  nephew  having,  after  the 
testator's  death,  by  deed  conveyed 
the  Lincolnshire  estate  to  the  uses 
to  which  it  should  be  conveyed  as 
a  compliance  with  the  will :  Held, 
secondly,  after  his  decease,  that 
the  deed  was  as  operative  as  if  he 
had  been  compellable,  under  pain 
of  forfeiture,  to  execute  it.     Ibid. 

3.  Devise  of  an  estate  (Cornfield)  to 
nephews  and  their  first  and  other 
sons,  in  succession,  and  afterwards 
to  nieces,  with  a  shifting  clause 
requiring  any  nephew,  seised  of 
the  Cansfield  estate,  becoming  also 
seised  of  the  Lincolnshire  estate, 


to  settle  the  latter  on  the  next  in 
age  of  the  nephews  and  his  heirs 
male,  "  under  the  like  limitations 
and  restrictions"  as  were  con- 
tained in  the  will  as  to  the  Cans- 
field  estates.  Held,  that  the  nieces 
were  not  objects  of  the  shifting 
clause.     Walmsley  v.  Qerrard. 

Page  321 

SHIP. 

Where  a  person,  having  no  title  to  a 
ship,  procures  it  to  be  registered 
in  his  name,  this  Court  will  com- 
pel him  to  re-transfer  it  to  the 
rightful  owner  and  account  for 
the  earnings,  even  though  there 
has  been  no  fraud,  and  notwith- 
standing "  The  Merchant  Ship- 
ping Act,  1854."  Holderness  v. 
Lamport.  189 

See  Partnership,  1. 

SOLICITOR  AND  CLIENT. 
Gift  by  a  client  to  a  solicitor  while 
that  relation  subsisted  between 
them  declared  invalid  at  the  in- 
stance of  the  residuary  legatees  of 
the  donor ;  but  legacies  to  the  so- 
licitor, his  wife  and  children,  sup- 
ported. The  principles  which 
govern  such  cases  stated.  Walker 
v.  Smith.  594 

See  Revivor,  2,  3.   * 

SOVEREIGN  POWER. 
See  Jurisdiction,  4,  5. 

SPECIAL  CASE. 
1.  The  51st  sect,  of  the  15  &  16 
Vict.  c.  86,  held  applicable  to  spe- 
cial cases.     In  re  Brown.  401 
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%.  A.  B.,  who  was  out  of  the  juris- 
diction, was  interested  in  a  ques- 
tion arising  on  a  special  case. 
There  being  other  parties  baring 
an  interest  identical  with  that  of 
A.  B.9  the  Court  authorized  the 
omission  of  A.  B.'s  name  in  the 
special  case.    In  re  Brown, 

Page  401 

SPECIFIC  LEGACY. 

1.  A  widow,  being  entitled  to  one- 
third  of  her  husband's  personal 
estate,  took  out  administration, 
and  having  sold  out  a  sum  of 
stock  belonging  to  him,  she  re- 
invested the  produce,  with  a  small 
addition,  in  another  stock  in  her 
own  name.  By  her  will,  she  be- 
queathed to  her  younger  son  all 
her  share  in  the  personal  property 
of  her  husband,  to  which  she 
became  entitled  at  his  decease. 
Held,  that  the  stock  passed  as  a 
specific  bequest  to  the  legatee. 
Moore  v.  Moore.  496 

£.  Under  a  bequest  of  "  household 
furniture,1'  "  plate/'  "  china"  and 
"  other  household  effects :"  Held, 
that  gold,  silver  and  china  snuff- 
boxes, used  for  the  purposes  of  or- 
nament about  the  mansion,  passed 
to  the  legatee.  Held,  also,  that 
cabinets  for  china,  which  had  been 
ordered  by  the  testator,  but  had 
not  been  delivered  at  his  death, 
also  passed  under  these  words. 
Field  v.  Peckett.  (No.  3.)         573 

SPECIFIC  PERFORMANCE. 
1.  Principles  on   which   the  Court 
proceeds  in  refusing  specific  per- 


formance   in    cases    of   mistake. 
Srvaisland  v.  Dearsley.     Page  430 

2.  When  the  description  of  the  pro- 
perty sold  is  ambiguous,  and  the 
purchaser  swears  he  made  a  mis- 
take, and  this  is  not  disproved,  the 
contract  will  not  be  enforced ;  but 
if  there  appear  no  ground,  on  the 
particulars,  for  the  mistake,  it  is 
not  sufficient  for  the  purchaser  to 
swear  that  he  has  made  a  mistake. 
Ibid. 

3.  An  undivided  moiety  of  a  property 
was  sold  by  auction,  the  rent  of 
which  was  described  as  16L;  but 
that  was  the  rental  of  the  whole 
and  not  of  a  moiety.  The  pur- 
chaser might  have  discovered  this 
from  the  rest  of  the  particulars : 
but  having  sworn  that  he  had  pur- 
chased, under  a  mistake  that  16/. 
was  the  rental  of  a  moiety,  the 
Court  refused  to  decree  a  specific 
performance  against  him.     Ibid. 

4.  A  solicitor  contracted,  in  his  own 
name,  to  purchase  a  freehold ;  he 
resisted  the  performance  of  it  on 
the  ground  that  he  had  acted  as 
the  mere  agent  of  a  client,  and 
that,  it  being  a  case  of  hardship, 
damages  at  law  would  be  an  ade- 
quate remedy  to  the  vendor.  Held, 
that  he  was  bound  to  perform  the 
contract.     Saxon  v.  Blake.      438 

5.  The  Defendant  agreed  to  take  a 
lease  of  a  public-house,  provided 
a  retail  licence  should  be  obtained. 
The  magistrates  afterwards  granted 
a  written  licence  to  sell  excneable 
liquors  and  to  permit  them  to  be 
consumed  on  the  premises,  but 
they  insisted  on  a  verbal  promise 
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that  no  exciseable  liquors  should 
be  sold  for  consumption  upon  the 
premises.  Held,  that  the  Defend- 
ant was  not  bound  to  take  the 
lease.     Modlen  v.  Snowball. 

Page  641 
See  Annulling  Contract. 
Apprentice,  2. 
Lease. 
Leaseholds. 
Pleading,  2. 
Power  of  Sale,  3. 
Presumption. 
Rescinding  Contract. 
Time. 
Transfer  of  Shares. 

STATUTE. 
13  Eliz,  c  5. 

See  Fraudulent  Conveyance. 
1  Will.  4,  c  40. 

See  Executor,  1,  8. 

S  &  4  Will  4,  c  27,  s.  25. 

See  Statute  of  Limitations,  4. 

I  &2  Vict,  c  110,8.  12. 

See  Fraudulent  'Conveyance,  3. 
8  &  9  Vict,  c  1 8,  S.  86. 

See  Lands  Clauses  Consolida- 
tion Act. 
10  &  11  Vict.  c.  96. 

See  Trustee  Relief  Act. 

II  &  12  Vict.  c.  45. 
See  Winding  up.    * 

15  &  16  Vict,  c  86. 
See  Revivor. 

Security  for  Costs. 
Special  Case. 
17  &  18  Vict,  c  104. 

See  Ship. 
19  &  20  Vict,  c  97,  s.  12. 
The  19  &  20  Vict,  c  97,  s.  12,  is 


Statute  — continued. 

not  retrospective.   Flood  v.  Pat- 
terson. Page  295 

22  &  23  Vict,  c  35,  s.  30. 

See  Opinion    of   Court    under 
Statute. 

STATUTE  OF  LIMITATIONS. 

1 .  In  a  letter  from  the  drawer  to  the 
holder  of  a  bill  of  exchange,  he 
said,  "  If  in  funds,  I  would  imme- 
diately pay  the  money  and  take 
the  bill  out  of  your  hands."  Held, 
that  this  was  insufficient  to  take 
the  case  out  of  the  Statute  of  Li- 
mitations. Richardson  v.  Barry.  22 

2.  In  cases  of  direct  trust,  the  Sta- 
tutes of  Limitations  are  inappli- 
cable; but  this  Court  will  not 
grant  relief  to  a  cestui  que  trust 
against  his  trustee,  after  twenty 
years*  delay,  if  unaccounted  for. 
Bright  v.  Legerton.  (No.  1.)      60 

3.  Trustees  had,  by  mistake,  paid  to 
A.  B.  (one  of  the  cestui  que  trust) 
a  portion  of  the  trust  funds  to 
which  he  was  not  entitled.  In  a 
suit  by  another  party  interested 
against  A.  B.  to  make  him  refund : 
Held,  that  the  Statute  of  Limita- 
tions was  inapplicable ;  that  he 
was  bound  to  repay,  though  more 
than  six  years  had  elapsed,  and 
that  all  his  interest  in  the  trust 
fund  was  liable  to  make  good  the 
amount.  Harris  v.  Harris.  (No. 
2.)  110 

4.  Upon  the  grant  of  an  annuity  se- 
cured on  real  estate,  a  term  was 
vested  in  trustees,  in  trust  to  raise 
and  pay  the  arrears,  and  hold  the 
surplus  of  the  proceeds  in  trust 
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for  the  grantor.  Held,  that  the 
relation  of  trustee  and  cestui  que 
trust  being  created,  as  between 
the  trustee  and  the  grantor  and 
grantee,  the  case  came  within  the 
25th  section  of  the  $  &  4  Will.  4, 
c.  27,  and  that  the  annuitant's 
right  to  arrears  was  not  limited  to 
six  years,  under  the  42nd  section, 
as  against  the  grantor  and  his  sub- 
sequent incumbrancers.  Lewis  v. 
Buncombe.  (No.  2.)         Page  175 

5.  A  person  resident  in  Jersey  died 
in  1850  indebted  to  a  person  resi- 
dent in  England*  He  appointed 
his  wife  executrix,  and  she  proved 
the  will  in  Jersey  alone.  The  exe- 
cutrix had  in  1851  been  in  Eng- 
land for  three  weeks,  and  had, 
while  in  Jersey  %  received  a  sum 
due  to  her  testator  in  this  country. 
Held,  in  1 860,  that  the  Statute  of 
Limitations  did  not  apply,  the 
executrix  not  having  been  liable 
to  be  sued  in  this  country,  and 
having  done  no  act  here  to  con- 
stitute herself  an  English  exe- 
cutrix.    Flood  v.  Patterson.     295 

6.  A  simple  contract  debt  of  a  friendly 
society  contracted  in  1840 :  Held, 
not  barred  by  the  Statute  of  Li- 
mitations in  I860,  a  trust  of  the 
property  having,  on  its  dissolution, 
been  declared  for  the  benefit  of 
its  creditors.    Pare  v.  Clegg.    589 

STEWARD. 
See  Production  of  Documents.  * 

SUFFICIENCY  OF  ANSWER. 
By  the  interrogatories  of  a  bill,  filed 
by  a  foreign  merchant  against  his 

VOL.  XXIX. 


London  agents,  the  Defendants 
were  asked  what  were  the  powers 
and  authorities  given  to  them,  and 
by  what  documents  they  made  out 
the  same.  The  Defendants  stated, 
.  that  the  powers  and  authorities 
appeared  from  written  correspond- 
ence, and  that  various  letters  had 
passed  between  the  parties,  to 
which  they  referred.  Held,  that 
the  answer  was  insufficient,  and 
that  the  Defendants  were  bound 
to  specify  the  documents  contain- 
ing their  powers  and  authorities. 
Inglessi  v.  Spartali.  Page  564 

SUPPLEMENTAL  BILL. 
A  fund  was  bequeathed  to  A.  for 
life,  with  remainder  to  her  sur- 
viving children.  In  a  suit  to  which 
no  child  was  a  party,  the  fund  was 
inadvertently  ordered  to  be  carried 
over  to  the  separate  account  of  A.9 
and  was  afterwards  settled  with 
the  approbation  of  the  Court,  and 
paid  out  to  the  trustees  of  the 
settlement,  but  no  declaration  of 
right  was  made.  Held,  that  the 
matter  might  be  set  right  by  a 
supplemental  bill  of  the  children, 
and  that  neither  a  rehearing  of 
the  orders  nor  a  bill  of  review  was 
necessary.     Noble  v.  Stow.      409 

SURCHARGING. 

See  Pleading,  2. 

"  SUR VI VORS"  read  "OTHERS." 
In  a  gift  over,  upon  the  death  of  any 
of  a  class  without  leaving  issue,  to 
the  M  survivors,"  the  word  "  sur- 
vivors" was  construed  "others," 
2  z 
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in  consequence  of  the  ultimate  gift 
over  being  only  to  take  effect  on 
the  death  of  "  all"  the  class  with- 
out issue,     Holland  v.  Attsop. 

Page  498 

SURVIVORSHIP, 

1.  A.  purchased  shares  in  a  joint 
stock  bank,  and  had  them  trans- 
ferred into  the  joint  names  of  her- 
self and  B.  By  the  rules  of  the 
bank,  there  was  to  be  no  benefit 
of  survivorship  between  share- 
holders. B.  survived  A.t  and 
there  being  clear  evidence  that  A. 
intended  B.  to  take  beneficially 
and  not  as  trustee,  the  Court  held 
that  the  legal  title  was  complete 
in  B.f  and  that  she  was  entitled  to 
the  shares  by  survivorship.  Gar- 
rick  v.  Taylor.  79 

2.  A  testator  bequeathed  a  house, 
described  as  copyhold,  to  his  wife 
for  life,  "  and  at  her  death  to  be 
disposed  of  for  the  benefit  of  his 
surviving  children,  share  and  share 
alike."  The  house  was,  in  fact, 
leasehold.  Held,  that  only  those 
children  who  survived  the  widow 
were  entitled  to  share  in  the  pro- 
ceeds of  the  house.  Thompson  v. 
Thompson.  654 


TACKING. 
See  Mortgage. 

TAXATION. 
See  Revivor,  2,  3. 

TENANCY  IN  COMMON. 
See  Estate  Tail. 


TENANT  FOR  LIFE. 
A  trustee  whose  duty  it  was  to  renew 
leaseholds  out  of  the  rente,  applied 
them  to  his  own  use.  Held,  that 
the  tenant  for  life,  and  not  those 
in  remainder,  must  bear  the  loss. 
Solly  v.  Wood.  Page  482 

See  Estate  for  Life. 

Perishable  Property,  1 ,  2,  3. 

TENANT  IN  TAIL. 

See  Election. 
Estate  Tail. 

THELLUSSON  ACT. 
Upon  the  marriage,  in  Ireland,  of  a 
domiciled  .Englishman  with  the 
daughter  of  a  domiciled  Irish- 
man, funds  provided  by  the  hus- 
band and  by  the  father  of  the 
lady  were  settled  on  trusts  for 
accumulation  during  the  lives  of 
the  husband  and  wife.  Held,  that 
the  trust  was  valid,  during  the  life 
of  the  husband,  as  to  the  whole 
fund  ;  for,  so  far  as  it  was  a  settle- 
ment by  the  lady's  father,  it  was 
an  Irish  settlement,  and  not  affect- 
ed by  the  Thellusson  Act ;  and,  so 
far  as  it  was  a  settlement  by  the 
husband,  the  accumulation  might, 
under  the  act,  lawfully  continue 
at  least  during  the  life  of  the 
settlor.    Heywood  v.  Heywood.    9 

"THEN." 
The  word  "  then  "  used  twice  in  the 
same  sentence  in  a  will  construed, 
in  the  first  instance,  as  pointing  to 
the  event,  and  in  the  second  as  an 
adverb  of  time.     Gill  v.  Barrett. 

372 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


701 


TIME. 
Time  made  of  the  essence  of  a  con- 
tract by  a  special  condition.    Hud- 
son v.  Temple.  Page  536 

TRADE. 

Conveyance  in  fee,  with  a  restriction 

by  way  of  use,  against  carrying  on 

certain   trades    on  the   property, 

held  binding.    Hodson  v.  Coppard. 

4 
See  Injunction. 

TRANSFER  OF  SHARES. 
It  was  provided,  by  the  deed  of  set- 
tlement of  a  joint  stock  company, 
"  that  no  shareholder  should  be  at 
liberty  to  transfer  his  shares,  ex- 
cept in  such  manner  as  a  board 
of  directors  should  approve."  A 
shareholder  contracted  to  sell  his 
shares.  Held,  that  be  was  bound 
specifically  to  perform  the  contract 
by  the  execution  of  a  transfer, 
though  the  directors  refused  to 
allow  it.     Poole  v.  Middleton.  646 

TRUSTEE. 
1.  A  trustee  took  the  benefit  of  the 
Insolvent  Act.      Held,  that  this 
was  a  good  ground  for  his  re- 
moval.     Harris  v.  Harris.  (No. 

1.)  107 

£•  A  man  cannot  take  upon  himself 
the  character  of  trustee,  and  act 
partially  as  such,  or  deny  his  lia- 
bility to  replace  trust  property,  if, 
through  his  negligence  or  want  of 
attention,  a  sum  of  money,  which 
he  has  told  his  cestui*  que  trust,  or 
induced  them  to  believe,  has  been 


retained  and  invested  by  him,  has, 
in  fact,  been  squandered  by  his  co- 
trustees. H  or  ion  v.  BrockUhurst. 
(No.  2.)  Page  504 

See  Accounts. 

Breach  of  Trust. 

Executor,  1 , 3. 

Notice. 

Power  of  Revocation. 

Power  of  Sale,  8. 

Statute  of  Limitations,  3, 
4,  6. 

Tenant  for  Life. 

Trustee  Relief  Act. 

TRUSTEE  RELIEF  ACT. 
Trustees  paid  the  ascertained  share 
of  a  residue  of  a  married  woman 
into  Court  under  the  Trustee  Re- 
lief Act.  The  Court  refused  to 
make  the  trustees  pay  the  costs, 
observing  that  it  was  not  desirable 
to  act  too  strictly  in  such  cases. 
Re  Brocklesby.  652 


UNMARRIED. 

1.  Where  there  is  a  gift  over  in  the 
event  of  a  person,  who  is  not  mar- 
ried at  the  time,  dying  "  unmar- 
ried," it  means  without  ever  hav- 
ing been  married.  Heywood  v. 
Heywood.  9 

2.  In  a  limitation  in  a  marriage  set- 
tlement, giving  the  whole  fund, 
after  the  death  of  the  parents,  to 
an  only  child,  if  all  but  one  should 
have  died  "  unmarried  and  without 
issue/'  the  word  "  unmarried"  was 
construed  "without  having  been 
married,"  and  one  having  married, 
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it  was  held  that  the  clause  became 
inoperative.  Heynood  v.  Heywood, 

Page  9 

USE. 

See  Trade. 


VENDOR   AND  PURCHASER. 

An  Official  Manager  sold  some  pro- 
perty, stipulating  that  the  pur- 
chaser should  accept  a  conveyance 
from  him,  without  requiring  the 
concurrence  of  any  other  person, 
for  any  purpose  whatsoever  ;  but 
if  the  purchaser  considered  the 
legal  estate  to  be  outstanding, 
and  should  require  a  conveyance 
thereof,  he  should  bear  all  the  ex- 
penses. The  purchaser  was  to 
pay  the  purchase-money  on  a  day 
named,  at  which  time  the  purchase 
was  to  be  completed.  Held,  that 
the  purchaser  was  bound  to  pay 
his  purchase-money  on  having  a 
conveyance  of  the  equitable  estate 
from  the  Official  Manager,  the 
vendor  being  bound  subsequently 
to  assist  in  getting  in  the  legal 
estate  at  the  purchaser's  expense. 
The  Official  Manager  of  the  Sheer- 
ness  Waterworks  Company  v.  Poi- 
son. 70 
See  Annulling  Contract. 

Leaseholds. 

Particulars  of  Sale. 

Power  of  Sale,  3. 

Rescinding  Contract. 

Specific  Performance. 

Survivorship,  1 . 

Time. 

Transfer  oe  Shares. 


VESTING. 

1.  A  testator  devised  his  real  estate 
to  trustees,  on  trust  to  apply  the 
rents  towards  the  maintenance,  &c 
of  his  children  until  the  youngest 
attained  twenty-one,  then  upon 
trust  to  sell,  and  "  pay,  share  and 
divide"  the  moneys  between  his 
children  in  manner  following: — 
One-fifth  to  William,  one-fifth  to 
Thomas,  one-fifth  to  Sarah  and 
two-fifths  to  John.  Sarah  died  an 
infant.  Held,  that  her  share  was 
vested  and  passed  to  her  represen- 
tatives. Cooper  v.Cooper.  Page  229 

2.  A  testator  gave  his  residuary  real 
and  personal  estate  to  his  daughter 
for  life,  and  afterwards  he  directed 
his  trustees  to  "  pay,  transfer  and 
divide"  his  residuary  estate  be- 
tween his  children,  and  to  (by  sub- 
stitution) the  issue  of  such  as 
should  have  died  in  his  lifetime 
leaving  issue  living  at  his  decease. 
He  subsequently  authorized  his 
trustees,  in  their  discretion,  if  they 
should  think  fit,  to  pay  the  male 
issue  their  shares  at  any  time  be- 
tween attaining  twenty-one  and 
thirty,  with  power  of  maintenance 
and  advancement  in  the  mean- 
while; but  he  directed  that  the 
shares  of  female  issue  should  be 
"vested"  at  twenty-one.  Held, 
that  the  shares  of  the  issue  vested 
on  the  death  of  the  daughter. 
Barnet  v.  Barnet.  239 

3.  A  testator  gave  his  daughter  a 
life  annuity  of  50/.,  and  from  and 
immediately  after  her  death  he 
bequeathed  1,000/.  unto  her  chil- 
dren, share  and  share  alike,  pay- 
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able  twelve  months  after  the 
daughter's  death.  This  was  pay- 
able exclusively  out  of  the  tes- 
tator's real  estate.  Held,  that 
those  children  alone  of  the  daugh- 
ter who  survived  her  participated 
in  the  1,000/.    Re  CartUdgc. 

Page  583 
4.  A  testator  bequeathed  leaseholds 
in  trust  for  his  wife  for  life,  and, 
after  her  decease,  to  apply  the 
rents  for  the  maintenance  and  edu- 
cation of  all  his  children  living  at 
his  decease,  and  after  all  his  said 
children  should  attain  twenty-one, 
upon  trust  to  sell  and  "  pay  and 
divide"  amongst  all  his  said  chil- 
dren-, and  "  if  but  one  or  but  one 
surviving  child,1'  the  whole  to  -such 
child.  Held,  that  all  the  children 
who  survived  the  father  took 
vested  interests.  Boulton  v.  Pit- 
cher. 633 


VOLUNTARY  CONVEYANCE. 

A.  B.  voluntarily  covenanted  to  sur- 
render copyholds  on  trusts  for  his 
children.  Held,  that  equity  would 
not  compel  any  act  to  be  done  for 
the  purpose  of  carrying  the  cove- 
nant into  effect.  Tatham  v.  Ver- 
non. 604 


WIFE'S  RIGHT  TO  SETTLE- 
MENT. 

See  Husband  and  Wife,  £. 
vol.  xxix. 


WILL. 

See  Absolute  Interest. 

Annuity. 

Bastard. 

Bequest. 

Charge  of  Debts. 

Charge  on  Real  Estate. 

Charity. 

Class. 

Condition. 

Contribution. 

Devise. 

Ejusdem  Generis. 

Estate  Tail. 

Extrinsic  Evidence. 

Executory  Trust. 

Fee  Simple. 

Forfeiture. 

Implication. 

Intestacy. 

Issue  Male. 

Last  Antecedent. 

Legacy. 

Life  Interest. 

Merger,  2,  3. 

Mortmain. 

Offspring. 

Payment. 

Per  Capita. 

Perishable  Property. 

Power  of  Sale. 

Remoteness. 

Satisfaction. 

Set-off. 

Shifting  Clause. 

Solicitor  and  Client. 

Specific  Legacy. 

Supplemental  Bill. 

u  Survivors"  read  "  Others." 

Survivorship,  2. 

11  Then." 

Vesting. 
3  a 
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WINDING  UP. 
1  •  A  petition  for  winding  up  a  com- 
pany was  presented  before  its  bank- 
ruptcy, but  was  heard  afterwards. 
There  being  no  application  by  the 
assignee  to  wind  it  up,  the  Court 
held,  that,  notwithstanding  the  1 1 
&  12  Vict.  c.  45,  8.  6  (which  pre- 
vents any  other  person  than  the 
assignee  applying  for  a  winding-up 
after  a  fiat),  it  had  jurisdiction  to 


make  the  order,  and  it  made  the 
.  order  accordingly.  Re  The  Mitre 
General  Life  Assurance,  fyc.  Asso- 
ciation. Page  I 
£.  A  petition  was  presented  by  a 
shareholder  to  wind  up  a  com- 
pany, after  a  petition  to  make  the 
company  bankrupt  had  been  pre- 
sented, but  before  any  adjudica- 
tion: Held  irregular,  and  dis- 
missed with  costs.     Ibid. 
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